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ORGANIZATION 


Clerk ot the Committee: Honourable members, it is my duty to call 
upon you to elect a chairman. 


Mr. O'Connor: What this committee needs for a change is an honest, 
fair-minded, experienced chairman, someone who will guide us over the 
tremendous judicial nurdles that will face this committee during the next 
several montns; someone who can maintain peace between us; someone who has 
experience in tnis field. I nominate the member for Sarnia, Andy Brandt. 


Clerk of the Committee: Are there any further nominations? There 
being no furtner nominations, I declare the nominations closed and Mr. Brandt 
elected chairman of the committee. 


Mr. Cnairiman: I want to thank Mr. O'Connor for his singular show of 
support and the members of the committee for their overwhelming support. I am 
delignted to be back in the chair again and to provide you with the kind of 
evennanded leadership to which you nave become so accustomed in the past. 


Having said that, I welcome our clerk back again. We have had tremendous 


co-operation from our clerk during the past session and I look forward to an 
even Dectcer performance in the future. 


: On benalf of all our penece I extend a very warm welcome to our newest 
member, Christine Hart, newly elected to the Legislature and obviously 
appointed to the most important committee in the House because of the 
confidence the Premier has in her. I am sure the work of this committee will 
be intriguing for you and I think you will find it most interesting. 


It Ms. Hart would like a moment to say a couple of words by way of her 
own personal introduction, we are not as formal here as we are in the House. 
You are welcone to say hello or whatever you would like at this time, and then 
we will carry on with the business of the committee. 


Mr. Callahan: You can even say goodbye if you like. 


Ms. Hart: No, I would just like to say thank you for your warm 
welcome. I am delighted to be here. I know there is a lot of work to catch up 
on, but I will do my best to do that and I hope I can contribute. Thank you. 


Mr. Chairman: Thank you very much. The second item of business, 
mempers ot the comnittee, is the election of the vice-chairman to the 
committee. I look to the floor for nominations for that position. 


Mr. Villeneuve: May I take the liberty of nominating someone who is 
not here today but who has been member of this committee over the past period 
of time? Tne member for St. George, Ms. Fish. 
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Mr. Chairman: Ms. Fish is known to most of you, and I would ask that 
this nomination be placed. 


Are tnere any further noninations? A second and a third Eime Cheresare 
no further nominations? I declare nominations closed. Ms. Fish has been 
elected to the position of vice-chairman. 


Mr. Cooke has a motion with respect to the transcription, I believe. I 
would ask him to place his motion and speak to it at this time. 


Mr. D. R. Cooke: I move that, unless otherwise ordered, a transcript 
of all committee hearings be made. I think it would be a delightful thing to 
have so we could add it to our libraries, and when we are browsing by the 
fireside sone time in the future, we can read some of the exciting things that 
were said on this committee. 


Mir. Chairman: Any comments? 


Ms. Gizantes: In the light of our past experience with the speed 
with which we got transcripts, we might add a little note, ''As soon as 
possiple,'' or words to that effect. 


Mr. Chairman: Like in the current year. 
Ms. Gizantes: No. Like in the current week. 


Mr. Chairman: I see. I know your chairman in the last session, a 
gentleman for whom I have great respect and who worked very hard on your 
behalf, whose identity shall not be disclosed at this time, did go through the 
exercise of attempting to speed up the Hansard of our hearings and 
presentations. We had some difficulty because of an overloading of work in the 
offices. the clerk may have some comment on that. If you do, by all means. 


Clerk of tne Coumittee: The Hansard offices have been experiencing 
great difficulty. As you know, they have moved, and then their equipment was 
not up to snuff. Kight now they are experiencing difficulties because they are 
computerized now and they have a power problem, which we have all been 
experiencing in the building. We have a power problem, and the transformers 
are being worked on every night, so they are having to shut down early. Even 
though they have brought on extra staff, they cannot keep going. They are 
trying to catch up as quickly as possible. 


Ms. Gigantes: They have taken on extra staff now? 


Clerk of the Committee: Yes. They are in the process of training 
extra staff at the moment, but last night, I believe, tney had to shut down at 
six because they were working on the power system. 


Mr. Chairman: For iny benefit and perhaps for that of other members 
of the committee, may I ask Mr. Cooke to expand a little bit on exactly what 
he means? Are you thinking about this in a bound book form? What are you 
intending to do? 


Mr. UD. R. Cooke: I am delighted as a new member to find that each 
committee has its own designated colour. Wnat I envisage is the clerk finding 
a brand-new and exciting colour for justice. That colour would be a colour 
that would be acceptable to all parties, of course, but not-- 
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Mr. Chairman: Plaid? 


Mr. D. K. Cooke: Plaid, perhaps. I do not envisage something that 
would be bound, because the weight of our words is heavy enough, I think. 


Mr. Chairman: Witnout question. Is the motion sufficiently 
descriptive to indicate what Mr. Cooke wants? 


4:10 p.m. 


Mr. D. R. Cooke: I am prepared to amend my motion to add "'as soon as 
possible," since I do not think that really binds Hansard particularly, but we 
need to get this motion passed. 


Mr. Chairman: Given that Ms. Gigantes moved the ASAP on that 
particular motion, I know that this is almost always consented to by this 
committee whenever Ms. Gigantes moves an amendment. I just took it that you 
would include that. 


Mr. D. %. Cooke: I am quite anxious to include Ms. Gigantes's views 
in my motion. 


Mr. Chairman: All rignt. I will call the motion now. 
All in favor? 


Opposed? Mr. Callanan, did you twitch your hand? I just wanted to make 
sure there was unanimity on the committee. 


Motion agreed to. 


Mr. Chairman: The next item of business is the operational budget 
whicn has been circulated, I believe, to all members of the committee. I would 
like you to take a moment to look at it if you have not seen it up until this 
point in time. 


Tnis is an estimate of what we anticipate the committee's costs will be. 
Let me point out that one of the heavier items is for advertising and again, 
we are trying to project the comnittee's feelings to a certain extent. But 


when we get into hearings, and I say this in part for Ms. Hart's information, 
it has been the experience that this committee has a preference for rather 
wide advertisements to indicate the work of the committee and to invite 
participants to come in and make presentations to us. That involves 
circularization of advertisements through most of the major newspapers, if not 
all of them, across the province. 


On Bill 7, for example, we did do extensive advertising. I can tell you 
that the amount in there is relatively small-c conservative. It is not an 
overwhelming amount. Not knowing exactly what the committee's wishes might be 
in the upcoming year, that is a figure that the clerk has spoken to me about 
and which I feel is reasonably adequate. That can be moved up or down, 
depending on your decision later on in the year when we discuss advertising. 


Again, I am only doing this on the basis of the track record in the past. 


Mr. U'Connor: You have quite correctly stated that these are 


generalized tigures and we cannot, at this point, figure out what we need in 
the various categories in order to assist that process. I am wonder ing puee ae 
might be wise to defer item 4 in the budget and to discuss item 5 which may 
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give us a better understanding on what we have ahead of us. We can then cone 
back to item 4 to determine some of those generalized items. We may be ina 
better position then to know whether we have to advertise at all or travel at 
all and so forth. I, for one, am aware that we have to deal with Bill 7 ona 
clause-by-clause basis but I am not sure wnat else is before the committee 
prior to the summer. 


vir. Chairman: I do not know if we can be particularly helpful on 
five, if I can jump forward and discuss that a bit. In future business, we had 
in mind the scheduling of this committee with respect to Bill 7. That did not 
really involve a lot of budget items because it is just a carryover of what we 
have been involved with and we are now getting to the amendments on that. But 
with respect to future business, that will depend on the decision of the House 
leaders and wnat we are given. I hear rumours, as I am sure you do from time 
to time, as to the kind of work we might get. I cannot anticipate what that 
mignt be. 


Mr. D. R. Cooke: A question, Mr. Chairman. What has been referred to 
us at the moment, besides Bill 7? 


Mr. Chairman: Tnat is all of the work that we have been given but as 
we near completion of Bill 7, 1 fully anticipate we will get something else. 


Mr. D. x. Cooke: Wnat about estimates? 

Clerk of the Committee: They will be referred later. 
Mr. D. R. Cooke: weRthiee has been-- 

Clerk of the committee: Not at the manent. 


Mr. Chairman: We will get a full agenda of estimates. We will 
normally get up to about a half of a dozen ministries that will be put in our 
package of responsibilities. Tnose are the estimates of the various ministries 
tnat come before the comnittees. So we will get those as a normal course. I 
was thinking more of other bills or other work the government may determine in 
discussion with tne House leaders that could come our way. 


Mr. Warner: Thank you. I am a little concerned about the budget. 
because it is for 1986-87, it takes in the entire year. There is not any 
allowance here, should the comnittee be moving from place to place, which may 
Or may not be necessary, depending on the type of legislation which is sent 
here. For example, I do not know where the pay equity bill is going. I would 
assume, just for a starters, that if the pay equity bill came here, the 
committee may wish to entertain submissions from the public in various 
communities across the province. There is no allowance in the budget for that. 
I am not sure how you address a budget in terms of things which we do not know. 

Ms. Gigantes: Put it in through estimates. 

Mr. Warner: Yes. But I think it is through one of two routes: Either 
we make some Kind of guesstimate, which would entail additional money set 
aside in case of public hearings or we explore the possibility of putting in a 
Supplementary budget, depending upon particular legislation coming to this 
comnittee. 


Mr. Chairman: You are absolutely correct on the latter point in 
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particular. This budget before you is an operational budget and can be 
expanded to include a supplementary request for funding should a future 
responsibility entail travelling or some additional expenses that are not 
foreseen at tnis particular time. That point was discussed and there would be 
no problem, I would suppose, in including a line in the budget for travelling 
now, other than that it would strictly be a guesstimate based on information 
that we do not have before us. But if you will accept the information I am 
giving you, to the effect that you can put in the supplementary later, then we 
can proceed, to cover your point off, on the basis of this budget. 


Mr. Warner: I appreciate that. Could I ask further? Under 
translation services, you have set aside $500. Could you explain translation? 
Wnat are you referring to? 


Clerk of the Committee: Translation is just tor purposes of any 
letters that may go out in the immediate future. If we have a situation where 
we are having a couple of hearings where translation facilities would be 
eat areah and a decision is made, then I would get an estimate to cost it out 
and put it in a supplementary budget at that time. 


Mr. Warner: I see. I raise this because there are two specific 
tnings about which I am concerned. One is that there should be sufficient 
funds available that we can provide simultaneous translation in both our 
official languages should it be requested. Two, should translation services be 
requested by hearing-impaired people, we should provide that service. Off the 
top of my head, that $500 probably would not go too far in either of those 
situations. I would accept that a supplementary budget could be put in. My 
preterence would be to beef up the amount tnat is in there, but if you can 
assure me that a supplementary budget would be ‘acceptable, so that no request 
tor translation would be denied on the basis of funds, then I am prepared to 
accept that. 


Clerk ot the Committee: There is no difficulty with that. 
Ms. Gigantes: I move that we accept the proposed budget. 


Mr. Cnairman: Any further camments on the budget? All in favour of 
the budget? Okay. That is carried. 


Tne time for our upcoming meetings is Monday and Tuesday afternoons and 
this is taking into account the new schedule we are working under. Is there 
any motion needed for that? ; 


4:20 p.m. 


Clerk of the Committee: No. Do you want to proceed next Monday with 
tne clause by clause of Bill 7? 


Mr. Chairman: It is understood that on Monday, Bill 7 will be back 
petore us. With the committee's concurrence, we will be proceeding clause by 
clause on Bill 7. I believe all amendments are in on Bill 7 from both the 
government and the third party. My understanding is that the amendments fron 
the Conservative Party nave not been put in yet. 


mc. O'Connor: They have not been tabled yet. You are quite correct. 
I anticipate I will be able to do that, as tar as my amendments go, on Monday 
next. 
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ms. Gigantes: There are two points I would like to raise. One Low set 
tnat I have further proposed amendments for which I have not provided copies, 
as our Clerk has so kindly asked us to do. If the Conservatives are going to 
bring forward their amendments next Monday, could I leave these with the Clerk 


now? Perhaps I could ask her to make copies for us. 


The second thing is that the amendments that are going to be proposed 
are amendments that relate to some amendments that the government has put 
torward to tne Mental Health Act. Actually, there are three points I would 
like to raise. They are of a relatively complex nature for those of us who 
nave lost wnat familiarity we had with the Mental Health Act. I am concerned 
that tney be dealt with in a given time period during which, in fact, we could 
invite people from not only the Ministry of the Attorney General, but also 
perhaps trom the Ministry of Health to be with us to give us some information 
as we go along in our consideration of amendments. They are relatively 
complex, I think. So I would propose, if it is acceptable to the rest of the 
committee, that we try to set an order in our business, at some point, in 
which we deal with the Mental Health Act amendments. 


I think of all amendments that we will be dealing with, those are 
probably the ones that will give most of us the most trouble in terms of our 
being sure of what we are doing. Once we have set such a date--and I do not 
propose that we do it today, here, now--we should ask for assistance from the 
Ministry of dealth and in particular--I think the woman's name I would like to 
suggest is in my notes. I have it written down. I will get it to Mr. Chairman. 
I wonder if tnat motion would be acceptable to the rest of the committee? 


The third point I wanted to raise was the question of the order in which 
we are dealing witn the amendments. The bill, as it stands, is divided as to 
subject area under the equality rights legislation and within each of those _ 
subject areas is an alphabetical ordering. For example, the Human Rights Code 
is not part of the current makeup of the bill and I would like to know whether 
we will be dealing with that under O or under H? 


An Hon. Member: A big decision. 
Mr. Gigantes: Ontario Human Rights Code or Human Rights Code. 


Mr. Chairman: I think that it will be at the discretion of the 
Ministry. So I have asked for comment. 


Mr. Ewart: It is my understanding from discussions with legislative 
counsel that the procedure they expect is that the bill would continue in 
alphabetical order, so that we would reach the Human Rights Code when we 
finish with whatever bill in the present sill 7 started with G and before the 
one starting with I. We would simply reach it in that order. 


Ms. Gigantes: No, it is not set out that way in the bill. The bill 
is divided into five categories and the alphabetical listing is within those 
categories. Inere is age; there is sex-- 


Mr. Warner: The Human Rights Code is not one of those categories. 
Mr. Ewart: I know that. I think that in the index, the summary of 


tne bill, at the beginning, is broken by categories, but the bill itself, if 
my recollection is right, simply goes in alphabetical order by statute. 
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Ms. Gigantes: So it would come under H or under 0? 


Mr. Ewart: It is Human Rights Code in the statutes now. So it would 
cone under H. While it is not in the bill now, the advice I have is that the 
way to deal with it would be to do it in its normal alphabetical order, 
because it will be added, for example, as section 17a of this bill. So you 
want to deal with it between sections 17 and 18, which puts it in alphabetical 
order. That, of course, is up to the committee, but that is legislative 
counsel's suggestion. 


Ms. Gigantes: That is very helpful. 


Mr. Chairman: Is there any problem with that way of proceeding? 


Mr. D. K. Cooke: We have not answered Ms. Gigantes's question yet. 
Her first question is whether or not we could have some help from the ministry 
when we are dealing with ner amendments. May I ask whether she has sought any 
nelp in drafting her amendments trom the ministry's officials? 


Ms. Gigantes: Not directly, no. 


Mr. Chairman: The question then is whether we can get the attendance 
of Ministry of Health officials here with respect to that particular part of 
the pili. Do you want to comment on that as well? 


Mr. Ewart: Yes, thank you Mr. Chairman. We had spoken with the 
Ministry of Health in relation to those amendments. They were in fact quite 
anxious to be here. It would certainly be to their great convenience if the 
committee would set a time for it. I think they were planning to attend as 
much as they could and try to juggle their time to be here. If that could be 
done, tney will certainly be here to provide assistance on those amendments. 


Ms. Gigantes: Good. That is great. 


Mr. Chairman: Can we proceed as scheduled for Monday and ‘then work 
tee ine—— 


Ms. Gigantes: May I ask another question related to that? Does that 
mean whenever M comes up, we deal with it and we try to guess beforehand when 
we deal witn M? Or do we set a day and we say look, we are going to deal with 
them on such or sucn a day and give people advanced notice? 


Mr. Chairman: I think we will have to guess when it might come up 
and if we are off, we can set aside some business and go to that when the 
staff are here and then go pack to the regular business. 


I think it is terribly inconvenient and quite expensive, quite frankly, 
for the goverment to have people sitting around doing nothing while we are 
discussing things and they are in the audience providing no assistance. So I 
think we can be a little flexible on that point, Ms. Gigantes, and anticipate 
when we need them, invite them for that time, and if the timing is out of 
whack, for wnatever reason at that period, we will insert them and then go 
back to our business. Is that agreeable? 


Mr. Warner: I personally appreciate that. I know the complexity. 
Some members may have forgotten, but we were dealing with the Mental Health 
Act some time back and it is a very complicated piece of business. The other 
thing I want to raise is that I certainly appreciate and respect the request 
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made tnat all amendments be made in advance and 20 copies brought to the 
comittee for distribution in advance of the discussion. Of course, we are 
mindful that under the rules and procedures, any member is entitled to make 
amendments at any time when our section is open. So there may be a great burst 
of inspiration at any moment during these discussions. 


Mc. Cnairman: It has not happened in the past. 

Mr. Callanan: It happens now. 

Mr. Warner: There is a first for everything, including inspiration. 

Mr. Cnairman: I think it is understood that we will look forward, 
with some degree of anticipation, to those bursts of inspiration that will 
come forward. Anything further? 

Tnat being all of tne business of the committee, I would ask for a 
motion to adjourn. Having received one from Ms. Hart, we will now adjourn 


until Monday. 


[he comnittee adjourned at 4:28 p.m. 


STA DING COMMITTEE ON ADMINISTRATION OF JUSTICE 
EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 


MONDAY, MAY 5, 1986 
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The comnittee met at 3:56 p.m. in room 228. 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
contorm to section 15 of tne Canadian Charter of Rights and Freedoms. 


Mr. Chairman: Members of the committee, can we get under way now? My 
intent is to deal with housekeeping matters rather than with clause by clause 
so that we will not take up the valuable time of the Attorney General (Mr. 
Scott) when he is able to attend. 


I want to have some discussion with the members of the committee in 
regard to the way in which we are going to proceed with clause by clause, and 
also to get some indication cf what you want to do about future scheduling, 
wnicn is going to be a problen, recognizing the date of the budget release and 
some otner complications you may want to address and bring to the committee's 
attention. 


In connection with the bill before us, let me indicate that the clerk 
has provided all of you with tne bill and the tabled amendments to its various 
sections. We will be dealing with them in chronological order. 


I nave asked for the committee's understanding when we do have the 
Ministry of Health staff with us tor the discussion on the part of the bill 
tnat relates to section 31. We are going to have to establish a date for the 
attendance of ministry personnel at that time. The understanding I had from 
tne committee is that when those staff people are in attendance, we will 
simply set wnatever we are doing in the bill aside, move to section 3] and 
tnen go back to the appropriate section if we are not quite in Sequence. 


Next Monday is the last day of the throne speech debate, and next 
Tuesday is the budget, according to the information we have at the moment. 
Wnat would the committee like to do with regard to scheduling on those days? 
Wnat is your teeling on that, and also on the way in which we are going to 
proceed with tne bill itself? I will open it up now to any committee 
discussion you wish to have. 


Mr. D. R. Cooke: The only problem is Tuesday next week. 


Mr. Chairman: Monday is also a problem, in recognition of the fact 
that some menbers like to be there for the windup of the throne speech. That 
is entirely up to the members of the committee. There is no point in 
scheduling it if you do not want to be here, if we are all running around and 
if we have limited attendance. It would probably be in our best interests to 
cancel if there is a strong feeling that you want to be in the House. 


Ms. Gigantes: There will be a vote, will there not? 


Mr. Chairman: Yes. That will. be disruptive in any event. 
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Ms. Gigantes: It seems to me that surely we could live without being 
in the House for the windup. Is that heresy? 


Mr. Chairman: I am throwing it open for the committee's 
consideration and bringing the complication to your attention. I am not taking 


a position on it. 


Ms. Gigantes: We have to be there if there is a vote, but before 
that we do not have to be there. 


Inter jection. 
Mr. Chairman: It will not bother me. 


Ms. Gigantes: Will the House be meeting on Tuesday at 2 p.m., or 
will it not meet until 4 p.m.? 


Mr. Chairman: Unless there are changes I am unaware of, the normal 
procedure is to have question period in the normal fashion and the budget will 
follow at approximately 4 p.m. 

We are dealing with procedural questions. 

Hon. Mr. Scott: My congratulations on your election as chairman. 

Mr. Chairman: Thank you, sir. It was a tough election. 

Hon. Mr. Scott: What a great surprise. 

Mr. O'Connor: Congratulations on changing cabinet. 


Hon. Mr. Scott: That was a surprise too.’ 


Mr. O'Connor: It was about as much a foregone conclusion as his 
re-election. 


With regard to next week, in view of the information that you and the 
clerk have just given us, I would suggest that we agree to meet Monday after 
routine proceedings until 6 p.m.--the vote being at 6:15, I believe--and that 
we cancel Tuesday s meeting in the light of the budget speech that is to be 
delivered that day. 


Mr. Chairman: Is that acceptable? All right. On Monday we weet until 
six and break at six so we can attend the vote at 6:15 p.m., after which we 
will cancel Tuesday. Our next meeting will be Tuesday, May 20. 

With regard to Tuesday, May 20, since we have to give some preliminary 
notice with respect to this problem, would the committee agree that we invite 


the Ministry of Health here on Monday, May 20? This will help to schedule the 
various people who have to be here before us. Is that acceptable? 


Ms. Gigantes: You said Monday. 
Mr. Chairman: Did I say Monday? I meant May 20. I keep saying Monday. 


Ms. Gigantes: May 20. Great. 
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_ Mr. Chairman: Is that acceptable? All right, we have that part 
behind us and we know how we will proceed. Anything further? 


Hon. Mr. Scott: When we come to the order of business today, may I 
be heard: 


Mr. Chairman: Yes. We are finishing up procedural matters. I do not 
believe there is anything else, unless the committee members have something 
else to bring to the attention of the chair. 


Ms. Gigantes: I have one other question. It may be that I am just 
dumb. I am sure you will bear with me if that is the case. 


When we look at the amendments, which have been ordered so neatly for us 
by the clerk, how do we deal with all those that come under section 17a, for 
example? \hat order do we place them in? Do we take them in order within the 
code? 


Mr. Chairman: Yes. They are then in the same order as in the package. 


Ms. Gigantes: Mr. O'Connor's motion on section 17a comes at the 
back. Am i right? 


Mr. Chairman: Yes. His is the last amendment in that section. 


Mr. Polsinelli: One further residual matter, since I am still a 
rookie member. 


Mr. Chairman: We know. 
Mr. Polsinelli: I know you know. 
Mr. Chairman: We will be as helpful as we can. 
Mr. Polsinelli: In one of the other committees I was in, I was led 
to understand that the procedure was that government amendments are taken 


first. Is that not the case? 


Clerk of the Committee: To be considered clause-by-clause in order 
of the bill and the sections. 


Mr. Polsinelli: Yes, but what if there are two amendments dealing 
with a specific section of the bill, one being a government amendment and the 
other not? 


Clerk of the Committee: If there is am amendment by another party to 
amend the government motion, we vote on the amending motion first and then on 
the government motion, as it may or may not be amended. 


Mr. Polsinelli: If there is a government motion on one particular 
section-- 


Mr. Chairman: It would be placed first. 
Mr. Polsinelli: That would be placed first? 


Mr. Chairman: Yes. It would be amended, and then we would go in 


reverse order. 


ie 


Mr. Polsinelli: If that is amended, then we vote on the amendment to 
the amendment first. . 


Mr. Chairman: Yes, that is right. 
Mr. Polsinelli: I understand that part. 


Mr. O'Connor: Might I just advise at this point that when we come to 
the series of amendments dealing with the Human Rights Code, 1 will be asking 
the forebearance of the committee to forego dealing with those amendments 
until at least until tomorrow, for two reasons. 


First, I require some additional instruction from our caucus with regard 
to some of them. 


Second, there is one amendment, particularly mine, in which one of our 
members has a considerable interest, and she wished the opportunity to make 
remarks to the committee when we deal with it. She did not consider that it 
would be heard today--nor did I, as a matter of fact. 1 advised her it likely 
would not be reached today, but I see it is second or third in our package. 


It is possible we might reach the Ontario Human Rights Code amendments 
today, and in that case I would ask that it be passed over until tomorrow and 
that we go on with some of the other work. I note that we have considerable 
work ahead of us. 


Mr. Chairman: I think that request can be accommodated. The Attorney 
General may wish to make some response to your points. 


Hon. Mr. Scott: This is an unusual bill because, although 1 present 
it because it has to do with section 15 of the Charter of Rights and Freedoms, 
as you will see, most of the acts that are amended are not acts within the 
general authority of my ministry but are acts that are within the authority of 
other ministers. 


In some cases the ministers, with your permission, would like to be 
present when the act of which they are the custodian is being discussed by the 
committee. That is particularly true of the Human Rights Code amendments and 
of the employment standards code amendments. 


I will look at it as my responsibility--because it should not concern 
you; it should not be a burden to you or the staff--to see that the minister 
is here when those amendments come up or that he will forever thereafter hold 
his peace. That is point one. There will be a scheduling problem, but 1 think 
I will be able to solve it for you. 


The second difficulty, as Mr. O'Connor has noted, is that not every 
caucus has canvassed all the proposed amendments. Mr. O'Connor is right, 
altogether apart from dealing with Ms. Fish's concerns, that if the 
contentious material, if such there be, were postponed until tomorrow 
afternoon, we would be in a better position to proceed with it. 


My proposal today, by way of giving us a little experience and an easier 
start, perhaps, is to take the bundle of amendments that deal with British 
subjects. I can give you the section numbers right off. They all deal with the 
Same principle; they all present the same issue. While it is a little out of 
order, we would be able to approach a group in some logical order. 


A) 


It seems to me that if you take them in the order in which they appear 
in the bill, you would be forced to look at the Law Society Act first and you 
would not look at the Municipal Act until much further down. Because they all 


raise the same kind of issue, it might be easier to cluster those and start 
off with them. If that is acceptable, I could give the committee the numbers 
of the sections that have to do with citizenship. 


Mr. Chairman: That may create some complications because of the way 
the clerk has the bill already indexed and identified to simplify matters for 
the conmittee members. I do not know that it is an impossible matter to 
overcome, but it is the wish of the committee. 


Hon. Mr. Scott: If we take them in numerical order, we are going to 
have trouble getting the ministers here. For example, section 2a is the New 
Democratic Party amendment to the Building Code Act, and the Minister of 
Housing (Mr. Curling) may want to be here. I can get him here on three 
minutes’ notice, but if I know it is coming up tomorrow, for example, I will 
see, if he is here, whether he wants to be here. 


I point out that all this would be completely unnecessary under majority 
government. 


Mr. O'Connor: Okay, we will take over. 
Mr. Chairman: What is your thinking? 


Hon. Mr. Scott: Sections 24, 35, 53, 54b, 57 and 58a all deal with 
the british subject question. It seems to me that if we ran through them and. 
passed them, amended them or whatever, we would have passed all the 
citizenship qualification sections of the bill. 


Mr. O'Connor: Those numbers you read deal with age, do they not? 


Section 24 does. 


4:10 p.m. 


Hon. Mr. Scott: The government amendment added to it brings it into 


the citizenship question. 


Those are all citizenship questions, and it seems to me there is a 
certain virtue to considering them together. If you make a decision on one, 
you will want, if consistency is a motive, to consider the implications of one 
as against the other. 


Mr. Chairman: We can accommodate what the Attorney General is 
saying. We would effectively be clustering some of the aspects of the bill, 
and there could be some appreciable advantage in doing them in a logical 
sequence rather than just in a chronological sequence. 


From the standpoint of the chair, I do not have a problem with that. If 
members of the committee agree to proceeding that way, I will try to proceed 
as chronologically as is humanly possible and then cluster according to the 
“requirements of the respective ministries to be in attendance at the time 
their areas are being discussed. 


I have to say in advance that I am worried about the whole issue 
becoming somewhat unravelled when you jump around too much. 
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Hon. Mr. Scott: I hope that after tomorrow, with one further 
exception that I would not dare try on you today but will try on you tomorrow, 
there will be no difficulty. If the minister is not here, that is not your 
fault or the committee's fault; that will be my responsibility. I would not 
ask the committee to await the minister unless it was absolutely critical. 


Mr. Chairman: Are you thinking of Monday, May 12? 


Hon. Mr. Scott: No. I am thinking that tomorrow we will be able to 


proceed and go through-- 
Clerk of the Conmittee: What about section 1/a? 


Hon. Mr. Scott: We can deal with section 17a right now if you want, 
or tomorrow. It is concrete and, Lord knows, it is all fresh in our minds. 


Mr. Chairman: Is section 17a a problem for you, Mr. O'Connor? 


Mr. O'Connor: Section 17a is the Human Rights Code? Yes, that is a 
problem. The person to whom | referred--although the Attorney General referre! 
to Ms. Fish, it was not Ms. Fish--was Mrs. Marland on that particular point. 


Hon. Mr. Scott: All right. Perhaps it can stand down until the Human 
Rights Code amendments come up. 


Mr. O'Connor: If we could deal with it during the Human Rights Code 
amendments, I would appreciate it. 


. Chairman: For the information of the conmittee, eaten we get to 
subsect Tan 13(2), we do not have any amendments. 


Hon. Mr. Scott: That is not entirely true. There is a Building Code 
Act amendment, if I am right, from the New Democratic Party that will be 
section 2a. 


Mr. Chairman: Has that been tabled? When was it tabled? I do not 
have it yet. 


Ms. Gigantes: You do not have it? It was tabled months ago. 


Hon. Mr. Scott: I have received it; the committee may not have. May 
I suggest that if we could do the age and citizenship ones today, we can then 
begin tomorrow going through it in order and make sure everybody has copies of 
everything. 


Mr. Chairman: What section? 


Hon. Mr. Scott: The first is section 24. I can tell the conmittee 


that the ones that deal with citizenship, if we are going to deal with them as 
a bundle, are sections 24, 35, 53, 54b, 57 and 58a. 


Mr. D. R. Cooke: I have heard this debate for a while. I move that 
we start by dealing with section 24 and move on in the order the minister has 
Sees Gea and that when we get to the end of that line, we talk about what we 
i do next. 


Mr. Chairman: If that is acceptable to the members of the conmittee, 
in the interim | will get the copies of the amendment being proposed by the 
NDP with respect to section 2a. 
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Ms. Gigantes: I have copies here. 


mr. Chairman: Ms. Gigantes, you may not have heard all of what the 
Attorney General said, but he would like to start with the bundle starting at 
section 24. It that is agreeable, then we will jump to section 24. I have 
all-party agreement, so we do not need a vote on a procedural matter such as 
tnis. On page 11 in your book, the government has an amendment to section 24. 


ir. D. R. Cooke moves that section 24 of the bill be deleted and the 
tollowing substituted therefor: 


"24(1) Subsection 14(2) of the Law Society Act, being chapter 233 of the 
revised Statutes of Untario, 1930, is repealed. 


(2) Clause 28(b) of the said act is amended by striking out 'or other 
Britisn subjects' in tne first and second lines. 


''(3) Clause 28(c) of the said act is amended by striking out ‘or other 
Britisn subjects’ in the first and second lines. ; 


(4) Subsection 32(1) of the said act is amended by striking out 'or 
other British subject’ in the second and third lines. 


(5) Subsection 32(2) of the said act is repealed and the following 
substituted therefor: 


''(2) Any member who is not a Canadian citizen on the lst day of July, 
1989, ceases to be a member on that day. 


''(3) Any person whose membership terminated under subsection 1 or 2 may, 
upon becoming, a Canadian citizen, make application for re-admission as a 
member and convocation may re-admit the person. 


(6) Section 35 of the said act is amended by striking out 'age' in the 
tourtn line." 


Hon. Mr. Scott: Perhaps I can introduce this. The amendment falls 
into three categories. Tne first is subsecton 1, relating to subsection 14(2) 
ot the Law Society Act, which-provides that ex officio benchers on attaining 
tne age of 75 years can no longer vote in convocation or in a committee. In 
tne judgement of our department this is in breach of section 15 of the Charter 
of Kignts and Freedoms and should be repealed. 


Tne second provisions are subsections 2 to 5 on the motion before you. 
Tne Law Society Act now requires members of the Law Society of Upper Canada to 
be Canadian citizens or British subjects. The scope of this legislation is 
designed to take British subject out wherever it appears. That is the effect 
of subsections 2 to 5. Commencement of these provisions is postponed to July 
1, 1989, to give noncitizen members, all of whom are Canadian residents and 
many of whom have British subject status from the United Kingdom or elsewhere, 
the opportunity to turn up at their neighbourhood citizenship court and become 
Canadian citizens. 


Supsection 6 is an age provision. 


It it helps, this has the acquiescence of the Law Society of Upper 
Canada. 
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Mr. Chairman: You have consulted with them. 
Hon. ac. oCOLte. Yes. 


Mr. O'Connor: I have a comment. The Attorney General said tnat many 
ot those affected by this category and who seek Canadian citizenship by 1989 
will pe Britisn subjects. I suggest all of them would have to be British 
subjects or tney would not be mempers of the law society now. where does it 
stand with regard to most of the provinces? Have they passed similar 
enactments? Has there been Litigation challenging the section with the British 
supject classification in it because it is contrary to section 15? 


Hon. Mr. Scott: I cannot give you an exact answer. I believe the 
present british Columbia government has made this change. The other provinces 
are not as advanced with their equal rights bills as British Columbia and 
untario. I do not know wnat to say about tnem. I can find out if you want to 
know, Mr. O'Connor. 


4:20 p.m. 

Mr. O'Connor: It is not necessary. 

Mr. Chairman: Is there any further comment on this section? 

Ms. Gigantes: It will probably affect about three people in Ontario. 

Hon. Mr. Scott: I think not. I think it will affect a large number 
ot mempers of the bar who are sritish subjects because they were born in the 
_ United Kingdom or in wnat is now called the extended Commonwealth. They are 
trom India, Pakistan, the Caribbean and so on. They came to Canada, went to 
taw scnool and became residents. Until now, if they wished to practise as 
lawyers tney did not have to change their status. One of the problems that 
concerned the Law Society of Upper Canada was to allow them a reasonable 
period in which to do so. That is why the 1989 provision is there as a 
transitional provision. 

Mr. Cnairman: Shall section 24 of the bill, as amended, carry? 

Section 24, as amended, agreed to. 

Mr. Chairman: There is a quorum call. Why do we not have one member 
fron each party go to make it even, fair and equitable? We will continue on. 
{hey can come rignt back if there are-- 


Mr. Polsinelli: Do they let it run for a few minutes? Is a quorum 
recognized when tne bell ceases? 


Mr. Chairman: They have to recognize that there are 20 members there. 
Mr. Polsinelli: It may not run for the full five minutes. 
On section 35: 


Mr. Chairman: Do you want to introduce this before we place the 
amendment? 


Hon. Mr. Scott: No, perhaps the amendment might be placed. 
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Mr. Cnairman: Mr. Cooke, are you placing all these? 


Mr. D. RK. Cooke moves that section 35 of the bill be amended by adding 
thereto the following subsections: 


‘(la) Subsection 10(8) of the said act is repealed and the following 
substituted therefor: 


''(8) No person is qualified to pe an applicant under this section unless 
the person is a Canadian citizen and of the full age of 18 years. 


“(Lb) Subsection 14(2) of the said act, as re-enacted by Statutes of 
Untario, 1931, chapter /0, subsection 23(3), is amended by striking out 
ESritish subjects’ in the fiftn line and inserting in lieu thereof 'Canadian 
citizens. : 


_ Hon. Mr. Scott: This amendment, together with the section that is 
before you in the printed copy, deals with three slightly different things 
under the Municipal Act: age, marital status and citizenship. 


With respect to age and marital status, I will make the following 
general observations. As we go through this, you will see many amendments that 
relate to age. Indeed, under the Municipal Act, we are removing a reference to 
old age in section 1 as peing a discriminatory description within the meaning 
Obmsectionwio:. 


With respect to marital status, the Municipal Act has references to 
"widow,'' for example. That is obviously a breach of section 15 because it 
makes a right available to a widow only that is not available to a spouse. The. 
first amendment is to remove "old age;'' the second is to remove ''widow'' and 
put in "surviving spouse" and "spouse" where it appears. 


Tne third, the citizenship amendment, relates to the following 
consideration: The Municipal Act concerns applications for the incorporation 
of improvement districts, townships, villages and towns, and for annexations. 
In each case, the Municipal Act requires that the applicant be a British 
subject. The amendment would require that the applicant be a Canadian citizen. 
It is not thought any transitional time is required in that respect. 


mr. Chairman: Is there any comment from members of the committee? 


Ms. Gigantes: This means that in section 35 of Bill 7, we add two 


rurther sections after the printed amendment. Is that correct? 
Hon wir Scott: That is correct. 
Motion agreed to. 
Section 35, as amended, agreed to. 
On section 53: 


Mr. Cnairman: Mr. D. R. Cooke moves that section 53 of the bill be 
deleted and the following substituted therefor: 


"53(1) Section 1 of the Public Officers Act, being chapter 415 of the 
Kevised Statutes of Ontario, 1980, is amended by striking out ‘British subject 
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py birth or naturalization’ and inserting in lieu thereof 'Canadian citizen or 
permanent resident of Canada.’ 


(2) Section 4 of the said act is amended by inserting after 'swear' in 
the sixtn line '(or solemnly affirm)' and by inserting after 'God' in the 
nintn line '(omit this phrase in an affirmation).'" 


Hon. Mr. Scott: Wnile tne motion may remove the section that is 
there, it replaces it, as you will see, in expanded form. The existing part is 
to insert the right to affirm after the word "God." You will see that we run 
into tnis from time to time in the bill. I do not think there is anything 
contentious about this. You can swear an oath if you want, but now you can 
also atfirm. 


The other part of the amendment relates to the fact that a person 
employed in a public office in Ontario is, by law, now required to be a 
British subject. We simply replace that with "Canadian citizen or permanent 
resident of Canada.'’ You may ask why we deviate here. It is as a result of the 
simple observation that there are people wno are not Canadian citizens and to 
wnom citizenship has not been grénted by the Secretary of State. In our 
respectful view, they are people who should not be precluded from being 
employed in a public office in Ontario. 


Mr. Polsinelli: What constitutes a public office? 


Hon. Mr. Scott: My advice is "God knows,"' or in the alternative, 


"atfirm,'’ 1 guess. 
Mr. Warner: What is a permanent resident? 


Hon. Mr. Scott: ''Permanent resident"' is a way of accurately 
descriping a person frequently referred to as a landed immigrant under the 
tederal Immigration Act. As you may know, Mr. Warner, there are many people 
wno cone here and are landed and therefore cannot be ejected from the country. 
Tney have all the advantages of citizenship except citizenship itself, which 
is a benefit conferred in certain circumstances by the government of Canada. 
This means they cannot get passports but they have every right to remain, just 
as Canadian citizens do. It was telt that if they have that right, they should 
be entitled to hold a public office in Ontario. 


Mr. Warner: Does the "permanent resident" category include more 
people than the "landed immigrant" category? 


4:30 p.m. 
Hon. Mr. Scott: It is really the same thing. It is defined in the 
immigration Act as follows: "'Permanent resident' means a person who (a) has 


been granted landing, (b) nas not become a Canadian citizen, and (c) has not 
ceased to be a permanent resident pursuant to subsection 24(1)." 


Subsection 24(1), as I recall, relates to certain circumstances in which 
you may lose your landing rights, which have to do with leaving the country, 
remaining outside Canada for a period of time, or having a deportation order 
made against you. I would not want you to think that a deportation order can 
be made against every landed immigrant, because tnere are time constraints. 
Atter a certain point it is not possiple to make a deportation order. 
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Mr. Warner: Thank you very much for the explanation. 


Mr. D. RK. Cooke: I was wondering what the present practice is with 
regard to people wno have wished to aftirm? What has been happening recently? 


Hon. Mr. Scott: There is a case in whicn counsel for the applicant 
was one scott, which arises out of a federal citizenship requirement. It is 
called Regina vs. Bergsma and was decided about 15 years ago. The Citizenship 
Act at that time required that after your citizenship examination you were to 
take an oath of loyalty to the Queen that nad the phrase "'so help me God" at 
the end of it. Mr. and Mrs. Bergsma, who were Dutch immigrants to Canada, 
declined to say ''so help ine God'' for religious reasons and were prevented from 
becoming Canadian citizens. 


Tne Court ot Appeal for Ontario decided that this was wrong and let them 
becane Canadian citizens, but did not amend the act. What we are engaged in 
now is a kind of housekeeping exercise. I think the law is clear that wherever 
an oatn "'so help me God" is required, a court would not compel the ''so help me 
God" provision. We are really tidying up the statutes to see that this very 
sensible decision is made clear in every case where it appears. 


Mr. O'Connor: Going back to the original point, why do we not use 
the term "landed imuigrant status,'' wnich implies someone who has taken the 
conscious decision to make an application and thereafter to be granted the 
status? It is narrower and more restrictive than ''permanent resident." It is 
not subject to, as in the case of ''permanent resident,'' deportation order or 
deportation status. 


~Hon. Mr. Scott: If you look at the Immigration Act, there is no such 
‘thing as landed immigrant status. There is permanent resident status for a 
person who has been granted landing, has not become a Canadian citizen and has 
not been deported. It you are looking for a phrase in the Immigration Act that 
will clearly define who you mean, the phrase is not "landed immigrant." That 
is a short form used to describe it by those wno are familiar with the act. 
Tne phrase in the statute is "permanent resident." 


Mr. Polsinelli: I do not ask this question facetiously, but what is 
a public office in Ontario? 


Hon. Mr. Scott: I think I can find out the answer to that but I do 
not know it at the moment. I think, off the top of my head, that the registrar 
of a court nad a puplic office in Ontario, although that public office is 


appointed by the provincial government. I think the clerk of a municipality 
nas a public oftice in Ontario. That clerk is, of course, appointed by the 
municipal government. 


Mr. Polsinelli: For example, does it cover civil servants? 


Hon. Mr. Scott: No, it is not an employment status. There is a 
distinction, as I understand it, between a public servant who is under the 
direction of somebody, who is purely a servant, and an office holder who has 
statutory responsibilities that he or she must perform without any direction 
trom an employer. 


[he clerk of a court, for example, in returning the assessment rolls, if 


they still do that, or in certifying the municipal voters' list, is not a 
servant in the sense that he does not respond to the direction of the 
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municipal council. He has a statutory obligation that he performs without 
direction. That is the nature of an office holder. 


Mr. Chairman: There being no further questions-- 

Hon. Mr. Scott: I cannot think of any except the clerk. 
Motion agreed to. 

Section 53, as amended, agreed to. 

On section 54b: 


Mr. Chairman: Mr. D. R. Cooke moves that the bill be amended by 
adding thereto the following section: 


"'S54b. Subsection 16(5) of the Railways Act, being chapter 331 of the 
Revised Statuzes of Ontario, 1950, is repealed." 


Hon. Mr. Scott: As a matter of record, I am simply reading notes you 
all have. I suppose I had better do it for the record. 


The present act requires that the majority of the directors of a railway 
company which is in receipt of aid towards its construction from the 
government of Ontario or the Legislature must be British subjects. Why that 
was there is not clear to me but it was. We ask that it be repealed. It is a 
discriminatory provision. 


Mr. Warner: I want to make sure I have this SSG. cone are ; 
suggesting that the whole section be repealed; you are not suggesting ee. 
"British subject'' be taken out and ''Canadian citizen'' be put in its place? 


Hon. Mr. Scott: Let me explain what we have been doing. Whenever the 
computer pops up the words ''British subject" or any other discriminatory 
characteristic, we look for an appropriate replacement. You will see, for 
example, that in the case of the Law Society Act we inserted ''Canadian 
citizen.” In the case of an office holder under the Municipal Act we inserted 

‘Canadian citizen or permanent resident." In this case, we assert that the 
section be repealed and no qualification be required. 


Each of those different responses is the response of the persons 
responsible for the administration of the act to what is appropriate. Let me 
take them backwards and show you how we have reacted. The present section of 
the Railways Act is clearly in breach of section 15, so we have to deal with 
it. The question becomes whether we should make it ''Canadian citizen" or 
‘permanent resident" or leave it up to the Legislature, when it grants aid to 
a railway, to either impose a requirement of its own or say there is none. 


We thought if the Legislature is going to aid a railway, it presumably 
is going to do so because it is interested that there should be more track 
across Ontario. It is not going to be interested in the citizenship of the 
directors. Citizenship is not relevant to that kind of exercise any more than 
it is relevant to a grant to the children's aid society to find out how many 


of its directors are British subjects, Canadians or permanent residents. It is 
an irrelevant consideration. 


When it comes to the Municipal Act, because the work is directly 
answerable to the public, it was thought that there should be a permanent 
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connection with the country and that a municipality should not be able to 
grant an office to an American citizen resident in the US. That is why we 
suggested the words ''permanent resident" there. 


With respect to the Law Society, our original proposal was to assert 
that a Canadian citizen or permanent resident should be entitled to be called 
to the bar. The practical difficulty with that is that before you can have 
audience in the court, it is necessary to take an oath of fealty to Her 
Majesty the Queen. 


Permanent residents are not able to do that. If they do, it it is 
assumed because they have not obtained the advantage of citizenship, that the 
oath may be meaningless to them. If William Joyce, Lord Haw-Haw, for example, 
had taken an oath of fealty to the Queen in 1939, it would have been a 
meaningless oath because he was not a British subject, but an American 


citizen. It did not prevent him from being hung, or do I mean hanged? 


Mr. Chairman: Mr. Polsinelli on a supplementary and then back to Mr. 
Warner. 


4:40 p.m. 


Mr. Polsinelli: I understood from my studies that under British 
common law, once an oath of allegiance to Her Majesty is taken, then the 
person does become a British subject. That is just an aside. 


Mr. Chairman: It is an intriguing supplementary. Back to Mr. Warner. 


Mr. Warner: Under your suggestion, if a one-resource town in 
northern Ontario where the major resource is owned, operated and controlled by 
a non-Canadian, often an American, company and the transportation in and out 
_of that mining community is by rail, it is possible for the Americans also to 
rene the operation of that railway to this town which may or may not have a 
ighway. 


Hon. Mr. Scott: At the moment you are right. Directors of a railway 
or any other kind of Ontario company are not required to have any particular 
citizenship. That has always been so. 


Mr. Warner: You had to be British. 


Hon. Mr. Scott: No. Only if you received aid from the government of 
Ontario did you have to have citizenship. 


Your next question will be, why did you have that requirement? Sir 
Oliver Mowat may have known but I do not. I cannot see any purpose for it. 


Mr. Warner: He did not write it down. 


Mr. Chairman: This is a new section, so all that is required is to 
pass the amendment adding the section. 


Mr. Polsinelli: Can we not also deal with subsections 54(1) and (2)? 


Hon. Mr. Scott: We are not quite ready with that. Can we deal with 
that later! 





Mr. Polsinelli: Maybe I should keep quiet. 
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Section 54b agreed to. 
On section 57: 


Mr. Chairman: Mr. D. R. Cooke moves that section 57 of the bill be 
amended by adding thereto the following subsections: 


(la) Subsection 16(2) of the said act is repealed and the following 
substituted therefor: 


(2) Every person is entitled to vote in the election of the road 


commissioners who is of the full age of eighteen years and a landholder in the 
township or townships, or part or parts thereof, or the locality, for which 
the election is held. 


'(1b) Subsection 16(3) of the said act is repealed. 


(1c) Section 17 of the said act is amended by striking out ‘a British 
subject and otherwise,’ in the second line. 


"(1d) Subsection 19(1) of the said act is amended by striking out ‘that 
you are a British subject' in the fourth and fifth lines of the oath. 


(le) Subsection 19(2) of the said act is repealed." 


Hon. Mr. Scott: Statute labour is traditionally the right of a 
municipality to require men within the municipality to perform labour in the 
interests of the municipality. That is how-a lot of roads in the province 
within municipalities were originally built. 


The provision for statute labour applies only when a township or 
municipality has not abandoned its entitlement. The present regulations have 
an age restriction and a sex restriction. Let it never be said we are moved 
only by feminism. We are going to be equal here. This imposes statute labour 
on all people, male or female, and removes the upper age limit, which does not 
permit statute labour to be worked by persons over 60. They may be just as 
qualified under an equal view of the law as people under 60. 


Ms. Gigantes: What is the application of this section of the Statute 
Labour Act in Ontario today? Is it for people actually building roads? 


Hon. Mr. Scott: There are probably not many municipalities exacting 
statute labour from their folk, but it is an intriguing idea to think you can 
do it. 

Ms. Gigantes: Why do we have this law at all any more? 


Hon. Mr. Scott: Because the repeal of this act was not a feature of 
the accord. 


Mr. Warner: This cost-cutting measure is going to be in the budget. 
Ms. Gigantes: Nobody has ever heard of it. 


Hon. Mr. Scott: It is not an initiative upon which my party 
campaigned in the last election. Also, we do not know whether there may be 


municipalities that are utilizing it or may want to utilize it. It_is thought 
no harm will be done by simply leaving the statute there to be utilized by 
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municipalities if they wish, but at the same time removing the discriminatory 
features of it. 


oa Mr. Chairman: It sounds surprisingly like a workfare program of some 
ind. 


Mr. Warner: Yes. Cutting the highways budget in half. 


Mr. Partington: Is it not extending an option to the taxpayer? 
Instead of compelling somebody to do it, you give him the option of working, 
and therefore, it is beneficial wherever it is introduced. It lets somebody 


who does not otherwise have the money work off the debt, which is reasonable. 


Hon. Mr. Scott: I think you are right, Mr. Partington, but 1 am not 
certain. You certainly sound sensible. 


Ms. Gigantes: Does this have a counterpart in legislation that would 


aoe the rounding up of able-bodied people, for example, in case of a forest 
ire? 


Hon. Mr. Scott: It does, yes. You will be thrilled to hear that 
there is a special provision in the Forest Fires Prevention Act to which we 
will be coming later. 


Ms. Gigantes: Good. I am relieved, because I have heard of that. It 
is nice to know this is going to be in order, even if it is irrelevant. 


Mr. Chairman: Shall the section, as amended, carry? Carried. 
Section 57, as amended, agreed to. 


Hon. Mr. Scott: So far, everbody will have at least a note or two 
for their householders. 


On section 58a: 


Mr. Chairman: Mr. D. R. Cooke moves that the bill be amended by 
adding thereto the following section: 


''58a. Subsection 6(7) of the Surveyors Act, being chapter 492 of the 
Revised Statutes of Ontario, 1980, is repealed and the following substituted 
therefor: 


''(7) No person shall be appointed or elected as a member of the council 
unless the person is a Canadian citizen or a permanent resident of Canada and 
a person shall cease to be a member of the council if he or she.ceases to be 
so qualified." 


Hon. Mr. Scott: This simply removes the british subject requirement 
and extends the right to be a member of the council of the surveyors to 
Canadian citizens or permanent residents. 


Ms. Gigantes: They are being treated like lawyers. 


Hon. Mr. Scott: No. They are being treated either worse or better 
than lawyers, depending on what you think of it. 


Ms. Gigantes: Yes, that is right. They are. 
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Hon. Mr. Scott: That is because surveyors do not have to take an 
oato of fealty, as I understand it. 


Mr. Warner: It is just to serve on the council. 
Mr. Chairman: Shall the amendment carry? Carried. 
Section 58a agreed to. 


Hon. wir. Scott: Now we can either do a bundle of noncontroversial 
amendments, whicn I have asterisked, or we can begin at section 1 and work 
througn, leaving out the Building Code Act for the minute. That would at least 
take us down to the Crown Timber Act before we got into contentious stuff. 
wnicn would you ratner do? 


4:5U0 p.m. 
Mr. Chairman: Do you want to do the noncontentious ones first? 


Hon. Mr. Scott: Let me do those. 


Mr. Chairman: Wnat is the wisn of the committee? Do you wish to go 
back to section | and proceed througn, or do you wish to do the bundle of 
noncontentious ones the Attorney General has flagged? 


Ms. Gigantes: Let us do the noncontentious ones. 
Mr. Chairman: He thinks they are noncontentious. 


Hon. Mr. Scott: I think they are noncontentious. Actually, the first 
PorsOrus Olin. 


Mr. Chairman: Let us deal witn that. 


Hon. Mr. Scott: I propose that we deal with sections 13, 15, 38, 
54c, 55 and 58c, all of which have been approved by the ministries involved 
and are relatively simple. 


On section 13: 


Mr. Chairman: Mr. D. K. Cooke moves that subsection 13(2) of the 
bill be deleted. 


Hon. Mr. scott: This applies to the Election Act. The problem 
presented here is that in a number of these acts we are trying to find a 
common age of majority. Upviously, tnere is going to be some kind of age 
discrimination. Five-year-olds cannot be expected to exercise rights that are 
appropriate for aduits. Tne age of majority is. 18, and we have proposed that 
18 be the normal age of majority in statutes where a minimum age is obviously 
required. 


You should understand that when we insert an age in a statute, there may 
be an attack, based on the Charter of Rignts, by someone who is under that 
age. Tnere has to be a rationalization advanced under section 1 as to why the 
age discrimination--whether 18, 16 or 15--is justifiable in a free and 
democratic society. The best rationalization available for something that in a 
sense is unrationalizationable is to pick the age of majority. 
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Supsection 13(2) would nave raised the age of scrutineers to 18 in the 
appropriate provision of the Election Act. The question is whether that will 
be a ditfticult onus in an election campaign. The case made to us is that a 
number of scrutineers are 16 or 1/7. They are members of political parties who 
are active in the electioneering process. They canvass and do other things, 
and we mignt make an exception in order to see to it that there is a full 
polling day operation in all constituencies for all the parties. 


Tne Municipal Elections act changed its provision in the fall. At 


present, in a municipal election, a scrutineer has to be 18. The question here 
is, do you favour consistency or do you favour-- 


Mr. Warner: It should not have been moved to 18. 


Ms. Gigantes: We had a fight apout that in the House. There are a 
lot ot good reasons tor saying 16. At 16, a child may leave home or school, 


take on all tne responsibilities of debt and drive a car. 


Hon. Mr. Scott: The practical problem we run into is that if we pick 
16 tor this act, we jeopardize the Municipal Elections Act. In other words, 
wnen a court looks at tne age discrimination, there has to be some 
rationality. If we pick 16 in the provincial Election Act, we inake the 
Municipal Elections Act susceptible to attack. The court will say, "If age 16 
is good enough tor provincial elections, why is it not good enough for 
municipal elections?" 


Mr. Polsinelli: It is because municipal elections are more important. 
Mr. D. R. Cooke: They are more complicated. 
Interjection: What is the age for federal elections? 


Hon. Mr. Scott: I do not know what tne age for federal elections is. 
I understand that in the last campaign some very young people were active. 


Mr. Warner: Tnere were six-year-olds. The Tories were desperate. 
mr. Chairman: In what party? 


Mr. warner: 1 heard that some of them were even trying to be 
candidates. 


I would opt for 16 years of age and suggest that you retrieve the 
municipal one because you are convoluting the statement. 


Hon. Mr. Scott: May I suggest this? Forgive me for intruding this 
way. There is no justification for having two different ages. When you decide 
whetner it is 16 or 18 with relation to the provincial Election Act, you may 
want to consider rolling in another amendment for the Municipal Elections Act. 
They will wonder wnat we are doing because it is only months since we changed 
she ise Ake 


Ms. Gizantes: That question is not going to arise until the next 


municipal election. I suppose there can be by-elections. There is going to be 
a major overnaul of the Municipal Elections Act anyhow, is there not? 


pou. -Mee .ocOct: [I “do not know. 
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mr. Warner: But you can make change here. Is that wnat you are 
suggesting? 


Hon. Mr. Scott: You are being asked to looked at the Election Act 
nere. It you wanted to look at the Mmicipal Elections Act, it would be in 
order to do so. I would draft up an amendment overnight if you wanted 
consistency. The only virtue of consistency is that you remove the 
susceptipility of the senior age to attack. 


mr. Warner: I like the idea of amending both. 
Ms. Gigantes: Let us go with 16 years of age. 


Mr. O'Connor: I would prefer tne dichotomy to exist so that we can 
attack the government on not knowing what it is doing. 


Hon. Mr. Scott: We will do what we can to provide suitable material 
tor such an attack, Mr. O'Connor. 


Mr. Warner: There will be lots of opportunities. 


Mr. Poirier: Does the Attorney General know of other places in tne 
statutes where there is such a difference in age? 


Hon. Mr. Scott: As Ms. Gigantes will know, and I think we dealt with 
tnen under the ramily Law Act and the Child Welfare Act, tnere are differences 
in age that have to do with adoption. There is an anomaly with respect to the 
fact that a cnild of seven is obliged to consent to his adoption. The ages of 
16 and 138 are also used in that act. I do not ask you to deal with that now, | 
because as you perhaps know, tne legislation that is related to the release of 
information respecting adoptions is currently being reviewed by the 
government. Wnen a determination is made about what to do, and if we decide to 
act, we will be able to bring forward a package of amendments that will 
correct, or at least address, that question. 


Apart trom that, I hope we have covered all of the anomalies. In no 
sense can 1 guarantee that we nave. 


Mr. Poirier: What is your personal feeling as to what age it should 
be--lo or 13? 


Hon. Mr. Scott: Let me put the question this way. If we select 18 as 
tne scrutineers' age and someone who is under 18 attacks that section in a 
court, the issue will be whether tnere is any rationalization for 18 or have 
you just picked a number out of the air? The answer will be tnat 18 is the age 
ot majority and tne serious responsibilities associated with counting ballots, 
and the interests of a political party, require majority status. Only an adult 
snould be entrusted with that important--and it is important--responsibility. 
If there had been a better counter in 1981, I would have been inere earlier. It 
is also tne voting age. Tnerefore, 18 can be justified on those grounds. 


D) Pelle 


If you pick 16 years of age and an attack is made by a 15-year-old, it 
is probably difficult to point to any rationalization for 16. Tnat does not 
mean toat we will not try when an attack is made, but there is no logical or 
innerent justification for picking lo rather than 17 or 15. That does not mean 
it will not pe sustained. It simply means that it is prima facie age 
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discrimination, because you have made it impossible for people younger than 16 
to act as scrutineers. It is difficult at the moment to think of a 
rationalization, except that you may say the age of 16 indicates a person is 
well on the way towards high school graduation and is developing a certain 


intellectual maturity. 


Mr. Warner: We permit that person to obtain a driver's licence. We 
have conterred tnat responsibility upon tne individual. Tne age jungle is 
fascinating. We have ages ranging fron 12 in the Child Welfare Act to 


permitting school leaving at age 14, although it is usually supposed to be 16. 
vbrinking is not permissible until 19. Voting is allowed at 18, as is entering 


legal contracts. We nave a range of ages that pops up in all sorts of places. 


Hon. Mr. Scott: Leaving home or parental control is allowed at age 
10. 

Mr. Warner: Purchasing of cigarettes is allowed at age 14. Curfew 
laws affect 14-year-olds. 


Hon. Mr. Scott: By the end of this bill, we will have got rid of all 
the reterences to 14-year-olds. We have age 16 in respect of driving and we 
nave ages 7, 12 and 16 in tne Child Welfare Act. 


Mr. Warner: what about curfews and smoking? 


Hon. Mr. Scott: I think they are taken care of, or at least they are 
not statutes. ‘hey are bylaws. 


Mr. Chairman: May I suggest we defeat the amendment to delete? If 
that is agreeable to the members of the comnittee, then a further motion of 
direction to the Attorney General in the interests of some uniformity between 
tne Municipal Elections Act and the provincial Election Act would be in order. 
If we delete, then we have a built-in inconsistency between the two. However, 
if your interest is in trying to find some uniformity, then a motion to direct 
would tollow the motion to defeat this deletion. That would hopefully clear up 
tne anomaly petween the two age categories. 


Hon. Mr. Scott: If you pass it, you have an inconsistency. 
Mr. Chairman: I said that the other way around. 


Mr. Partington: I would Like to follow that through and suggest we 
delete the amendment. 


Mr. Chairman: All we have to do is take a vote to defeat it. 


Mr. Polsinelli: I would preter the other course, which would be to 
pass the amendment and give a direction to the Attorney General to bring an 
amendment forward with respect to tne Municipal Elections Act. Why do things 
backwards? 


Hon. Mr. Scott: I do not understand. Do we want the age to be 16 or 
18? 


Mr. Polsinelli: Sixteen. 


Mee Connor: No, 16. 
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Mr. Partington: Definitely 18. 


Mr. Chairman: Tnat makes a difference in how you may want to deal 
witn tne amendment. 


mr. Polsinelli: All of a sudden a noncontentious item has become a 
contentious one. 


Mr. Cnairman: We have a motion. If everyone is clear on how we would 
proceed in any event, depending on which age you want, we can deal with the 
amendment now. The effect of tnat would be to delete the section that has 
already been placed in. 

Hon. Mr. Scott: If you carry the motion, the age will be 16. 

Mr. Warner: Call the question. 

Mr. Cnairman: All in tavour of tne amendment? Opposed? 

Motion agreed to. 


Mr. Chairman: Is there a turther direction to the Attorney General? 


Ms. Gizantes: He made a commitment before that ne would draft 
anotner one. 


Mr. Chairman: Do you want to get it on the record? 


Ms. Gigantes: It is on the record. 

Hon. Mr. Scott: Is that .the wish of the committee? 

Ms. Gigantes: Sure. 

Hon. Mr. Scott: If it is the wish of the committee, tomorrow or some 
other day may I bring in an amendment to make the Municipal Elections Act 


consistent? 


Mr. Cnairman: We will not require a motion then. Do you want to deal 
witn all of section 13 now, as amended? We have dealt witn subsection 2 only. 


Mr. Polsinelli: If the Attorney General is bringing in another 
amendment to section 13 with respect to the Muncipal Act, perhaps we should-- 


Mr. Chairman: Leave it open? 

Mr. Polsinelli: --leave it open until he brings that amendment. 

Mr. Chairman: Fine. We have only deait with subsection 13(2). I do 
not want to cause confusion. My question before the comnittee is do you want 
to deal with all of section 13 now? There are no further amendments and if you 
wisn to carry the balance of section 13, I will place that on the floor. 

section 13 agreed to. 


On section 15: 


Mr.D. &r. Cooke: I move that section 15 be deleted. 
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Hon. Mr. Scott: The justification for this is tnat these changes in 
tne Equality Rights Statute Law, like section 15, were all made in the Family 
Law Keform Act. You all remember tnat experience with excitement and pleasure 
last autumn. It is tnerefore unnecessary to do them again. 


Mr. Warner: I do not wish to complicate things unduly, but normally 
tne procedure is that, if the committee does not wish to support a particular 
section, it 1s called and voted against, ratner than bring a motion. 


Ms. Gigantes: Let us call it and vote against it. 


Mr. Warner: That is what I mean. In other words, you just call the 
ae | a ee : : . . 
section, ‘Are you in favour of section 15, aye or nay?" That is normally the 
procedure. 


Mr. UD. R. Cooke: I will withdraw my motion. 


Mr. Partington: 1 was going to say we all remember those 
deliperations last fall, including the undertaking delivered by the Attorney 
General, yet to be fulfilled, to take everyone out for dinner. 


Hon. Mr. scott: I have a number of other pills. If you would like to 
pick an evening when we could go to dinner as my guests, I would be very 
grateful. I trust you will bring an attendance list to make sure that the 
beneticiaries of a free meal have attended at least 75 per cent of the 
sittings of the committee. 


Mr. Chairman: There are also members of the committee who may not be 


- able to attend but would like to have cash in: lieu of. 


Mr. Polsinelli: May I suggest the arrangements be made before the 
next blue moon. 


Hon. Mr. Scott: I would pe delighted to do that at any convenient 
time. 


Mr. Chairman: With the new sitting hours, we may have a better 
opportunity to taxe advantage of the Attorney General's kind offer in that 
respect. 


Mr. O'Connor: Can we make that an amendment to this section? 

Mr. Chairman: Are you ready for this section? 

section 15 negatived. 

On section 38: 

Hon. Mr. Scott: The next is section 38. This is also one which, to 


reflect the committee's view, I suggest we vote against. I will undertake to 
pring back an amendinent to reduce the scrutineer's age to 16. We could ask the 


clerk to leave tne number free and insert it tomorrow. 


Mr. D. R. Cooke: Do you want to wait until tomorrow? 


5:10 p.m. 
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ton. Mr. Scott: No, it snould be called now. If we leave the space, — 
I wili Dring in a motion. I will have to refer it to the Minister of Municipal 
Attairs (Mr. Grandmaitre), but I do not anticipate that will take long. 


mr. D. R. Cooke: I ask that section 33 be called. 


Mc. Warner: I just want to be clear on what we are voting. Are you 
suggesting, that tne entire section 36 be deleted? 


Hon. Mr. Scott: The reason for that is that it was all done in the 
autumn in tne Municipal Elections Act. 


Mr. Warner: Was the reference to ''Canadian citizen" included? 
Hon. Mc. Scott: Yes. 
mr. Warner: Uh, it was. 


Hon. Mr. Scott: This bill is olier than a number of bills such as 
tne Municipal Elections Act, and was ‘ntroduced at about the same time as the 
Family Law Act. Tne changes were prop»sed in both acts. It is not necessary to 
pass them because they have already b2en passed. 


Mr. Chairman: Can we clarify what we are going to do with section 38? 
Hon. Mir. PoCOCE: Sorry, tir. Ciainman. 
Mr. D. R. Cooke: I called section 38 before. 


Mr. Chairman: I am sorry. I did not hear that. Could you put that on 
tne floor again? 


Mr. D. «x. Cooke: Certainly. I ask that section 38 of the bill be 
called. 


wir. Chairman: All tnose in favour? Opposed? 
Section 38 negatived. 
On section 54c: 


Mr. Chairman: Mr. D. Kk. Cooke moves that the bill be amended by 
adding thereto the following section: 


"54c(1) Clause 3(5)(c) of the retail Business Holidays Act, being 
cnapter 453 of the Revised Statutes of Ontario, 1980, is repealed. 


(2) Section 5 of the said act is repealed." 


Hon. Mr. Scott: This should be considered with section 29 of the 
bill, and pernaps I can just explain what is intended. You will recall that in 
an Alberta case the Supreme Court of Canada struck down the Lord's Day Act, a 
federal enactment, on the grounds that it was in breach of the Charter of 
Xights. ; 


Tne Lord's Day (Ontario) Act is, in effect, the kind of delegated 
legislation which depends for its authority on the federal act. The federal 
act having disappeared, the provincial act is, in effect, a dead letter. It 
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nas no nost upon wnich to grow. It dealt, you will recall, with sports in 
municipalities and certain things sucn as that. 


section 29, to which you will be coming, repeals the Lord's Day 
(Untario) Act. Tne section which is now before you removes a provision 
reterring to the Lord's Day (Ontario) Act in the Retail Business Holidays Act. 


Mr. O'Connor: Can clause 3(5)(c) and section 5 be read: to us? Do we 
have them here? 


Hon. Mr. Scott: I am sorry; we do not. 
Ms. Gigantes: How does this relate to section 54 of the bill? 
Hon Mrs coct: 1 ‘do not think it does. 


Ms. Gigantes: Tnen why are we throwing it in here? Section 54 deals 
with tne Public Service Act. 


Hon. Mr. Scott: The numbers that have been selected for these 
amendments are selected in an effort to deal witn the acts in alphabetical 
order. Tne xetail Business Holidays Act comes between the Public Service Act 
and tne Securities Act. Therefore, wnen the process is complete, the sections 
will pe renumpered, but we would now like to maintain alphabetical order. 


Mr. Warner: I am really not ready to proceed with this because I 
would like to know precisely what it is that I am removing. The Retail 
Business Holidays Act is an act whicn has received some public attention and 
interest, and 1 would like to know precisely what portion of it I am about to 
remove. It-we are doing that, I would very much appreciate some idea as to 
what it 1s. 


Hon. Mr. Scott: I have no objection to it being put down, but as the 


foundation for the Lord's Day (Ontario) Act has disappeared by court order, it 
nardly matters wnat it says. It is not the law now. 


Mr. warner: It depends on what else is in that section. The retail 
Business Holidays Act makes reference to things other than the Lord's Day 
(Ontario) Act. There is more to the act tnan that. It determines holidays 
woich are not in tne federal statute, such as Boxing Day. It designates 
classes of stores which are exempt. It designates tourist areas, etc. Before I 
go willingly removing anything on good faith, notwithstanding the always good 
intentions ot the Attorney General, I would like to see in print what it is 1 
an being asked to remove. 


Mr. Chairman: We can stand it down, if you would Like. 


Mr. Callahan: Might I suggest that we get a couple of Revised 
Statutes of Ontario in here? Rather tnan standing them down, we could deal 
with them. The explanation down below, to me, simply says that because it 
refers to the Lord's Day (Ontario) Act, which no longer exists, it is being 
repealed. If you nave some concerns, perhaps we should get the statutes in 
here. 


Mr. Warner: I know what it says. 


vir. O'Connor: I want to support what Mr. Warner said. I had : 
something to do with the act recently. As I recall. section, 5 is -asfiairly 
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substantive section ot that act. I am concerned that simply by deleting any 
reference to the Lord's Vay (Untario) Act and substituting therefore perhaps 
some other words, we may ve able to get by without repealing the whole section 
in the act py simply amending it. 


Hon. Mr. Scott: I suggest you stand it down, Mr. Chairman. 


Mr. Cnairman: All right. We will postpone it by agreement of 
committee and deal with it tomorrow. 


Un section 55: 


Mr. Chairman: Mr. D. R. Cooke moves that: ''Clause (c) of 
subparagrapn (ii) of paragraph 21 of subsection 34(1) of the Securities Act, 
as set out in subsection 55(3) of the bill, be amended by striking out 
'issuer' and inserting in lieu thereof ‘person mentioned in clause (b)'; 


‘That clause (d) of the said subparagraph (ii), as set out in subsection 
55(3) of the bi.1l, be amended by striking out 'issuer' in the first line and 
inserting in lieu tnereof 'person mentioned in clause (b)' and by striking out 
‘issuer’ in tne second line and inserting in lieu thereof 'person'; 


'“That sub-supbclause (C) of the said act, as set out in subsection 55(5) 
of the pill, be amended by striking out 'issuer' in the second line and 
inserting in lieu tnereof 'person mentioned in sub-subclause (B)';'' and 


"That sub-subclause (D) of the said act, as set out in subsection 55(5) 
of the pill, be amended by striking out ‘issuer’ in the second line and 
inserting in lieu thereof 'person mentioned in sub-subclause. (B)' and by 
striking out ‘issuer’ in the third line and inserting in lieu thereof 
‘person’ ."’ 


Hon. Mr. Scott: You may want to stand this down but let me tell you 
wnat it deals with. It deals with the issuer of securities and imposes certain 
restrictions on the spouse of the issuer of securities. The issuer of 
securities may be a person but the issuer of the securities may also be a 
limited company. Tne technical oversight in the securities Act is that if the 
issuer is a person, there is no problem. If the issuer is a limited company, 
you want to take the restrictions to the issuer's directors or officers. That 
was the oversight. The Securities Act speaks only of issuer and overlooks the 
fact that the issuer may be a limited company. 


Mr. Chairman: Is there any further comment? Does the amendment carry? 
Motion agreed to. 
Section 55, as amended, agreed to. 
On section 58c: 
5:20 p.m. 


Mr. Chairman: Mr. D. R. Cooke moves that the bill be amended by 
adding thereto the following section: 


"'58c. Supclause 1(1) (xa) (ii) of the Workers' Compensation Act, being 
cnapter 539 of the Revised Statutes of Ontario, as enacted by Statutes of 
Untario, 1984, chapter 58, subsection 1(7), is repealed and the following 
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Substituted therefor: (ii) not being married, nad been living with each other 
imnediately preceding the death in a conjugal relationship of at least one 
year's duration." 


Hon. Mr. Scott: ‘nis reflects the kind of debate we had for the 
Family Law Act, in which we are going to grant rights beyond spouses, to those 
wno Live in a conjugal, coumon law relationship tor at least a year, and allow 
the benefits of the Workers' Compensation Act to them. 


ms. Gigantes: I recollect that the family law rights conferred to 
members ot a relationship where there is no child extend only to relationships 
OL two years. 


Hon. Mr. scott: I think it is three years. Your motion was two. 


Ms. Gigantes: That is why I remempered it tnat way. Here, would we 
grant benetits where there is a relationship of one year? 


Hon. Mr. Scott: It may not appeal to you, but I think the reality is 
that we would like to give a benefit under the Workers' Compensation Act to 
tne common law spouse, even if he or she has been so for only a month. In 
otner words, there is no obligation imposed here on anybody; there is simply 
an entitlement whicn we would normally give to the spouse. If the spouse was a 
spouse by marriage, we would give it if the marriage occurred only a day 
betore the accident. we would grant it to a common law spouse on the same 
pasis. 


In these cases, there is always an evidentiary problem. How do you show 
that the relationship is a real one and not.one developed after the event in 
- order to get a benefit? If you said "one day," you can see there would be an 
evidentiary problem. That is why one year is selected. Marriage is easy. There 
is no evidentiary problem because the certificate solves it; 20 minutes is 
good enough. In common law relationships, there is a difficulty because people 
may live togetner in a loose sense and not intend to enter into a common law 
relationship, and the courts will look to some evidence which shows a kind of 
permanence. we are not looking for a high standard here. We are simply looking 
tor something that can be demonstrated that antedates the event. 


Ms. Gigantes: Wnat about a comnon law relationship where a contract 
has been signed? 


Hon. Mr. Scott: Do you mean a property-division contract? This 
amendment would still require one year. 


Ms. Gigantes: Then it may not be good enough. 


Mr. Warner: Is there some reason why you put one year in this 
amendment, but not in wnat is just above it, clause 58(1)(a), which has almost 
the identical wording but says only, "living in a conjugal relationship?" It 
does not include the phrase ''of at least one year's duration.'' I know it is a 
different act. 


Hon. Mr. Scott: No. It is a fair question. The distinction you point 
out is tnat, in order to achieve entitlement, the spouse has to satisfy 
somebody. In the amendment you refer to under the Surrogate Courts Act, it is 
a court determination, so there will be a tribunal weighing the evidence. You 
can thererore appropriately renove a time limit and ask the court, ‘Were they 
living in a common law relationsnip?"' The court can go to ground zero if it is 
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satisfied that the coumon law relationship, in good faith, began two days 
petore tne death. It becomes an evidentiary problem. The court can resolve 
that and we want it to have the maximum right to do so without any minimum 


Cime Lint. 


When you go to the Workers' Compensation Act, except where there is an 
appeal, you are not dealing witn a quasi-judicial determination, but one made 
by a servant of tne ministry or board who looks at the forms. In that case-- 


Mr. Warner: You need something. 


Hon. Mr. Scott: --one year has been accepted as a matter that will 
present no doubt. 


Mr. Warner: Thank you for the explanation. 


Ms. Gigantes: I suggest we consider this amendment insufficient, 
because it does not cover tne case in which people decide to live in a 
conjugal relationsnip and have clearly established that by means of a property 
division contract. [I think it should take care of that. 


Mr. Chairman: Is yours on the same point, Mr. Partington? 


Mr. Partington: It is. What does the act now provide on this? How 
long do two people nave to live together before there is an entitlement now? 


Hon. Mr. Scott: The Family Law Act now requires three years or a 
child. 


Mr. Partington: wny would this not be the same? 


Hon. Mr. Scott: It is not desirable that it should be the same. As 
witn tne Surrogate Courts Act, in which an application is made where a person 
dies without a will, | presume we would agree that if the judge determines the 
testator or testatrix entered into a common law relationship shortly before 
his or her death, that person should have the right to benefit under the 
estate where there is no will even if the common law relationship only 
Subsisted a month, just as ne would if the marriage had subsisted only a month. 


Mr. Partington: I was thinking of the Family Law Act. Society 
recognizes the commitment of a formal marriage, and has now gone so far as to 
recognize a common law relationship, albeit one that should be for three 
years. You would have tne relationship tor a week and then the-- 


2:30 p.in. 


Hon. Mr. Scott: Let me put it this way. These amendments are an 
attempt to grant the same rights to a common law relationship you grant to a 
marital relationship. In other words, the scheme of the act is to give people 
wno live common law the sane rights as people who have a marriage certificate. 


For example, under the Surrogate Courts Act or the Workers' Compensation 
Act, we give a spouse by a marriage certificate the right to recover either 
from the estate or the board fund even if they have been married only one or 
two days. We want to give to the common law spouse the same right. When a 
court decides whether the common law relationship exists, there is no problen, 
viz. the Surrogate Courts Act. Where there is an administrative scheme with no 
court or tribunal, there must be a form and the question is then whether you 
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nave complied if you show tnat the relationship has existed for a year. If you 
say you will have complied if the relationship exists for a day, then you make 
it very easy in tne form to assert a comnon law relationship which cannot be 
tested. 


vir. Partington: Tnere is a question you have not yet answered to my 
satistaction. Society, it seems to me, has agreed that we respect a formal 
marriage, Or a common law relationship having a duration of three years. This 
seems to say that one year is enough. If someone dies after having been 
married tor two days, that is tine, because they made a formal commitment. The 
other formal commitment is that it be a common law marriage for three years. 


Hon. wir. Scott: No. What we are dealing with here is that the Human 
nights Code purports to treat them equally. The Human Rights Code was passed 
by the previous government, God bless them. What we want to do is carry that 
tneory forward into other legislation. I am not sure the Family Law Act has 
anytning to do with it. It makes provision tor when you can call upon a person 
for support. 


Mr. Warner: I would like to add one word, if I could. In considering 
tne Family Law Act, I do not believe you would have been of the view that a 
spouse would have tne right to support after one day of a comnon law 
relationship. 


Mr. Partington: I agree. I am arguing that it should be three years 
now. It seems to me that one year of two people living together is a casual 
relationsnip that does not deserve support under the act. 


Hon. Mr. Scott: Let me put this proposition to you. Suppose a common 
‘law relationsnip was entered into last month and the husband--forgive me; I 
have to get these things straightened out--then died. Is it the intention of 
tne comnittee that they would not want tnat common law spouse to benefit under 
the estate because the husband had not lived two and a half years longer? 


mc. Partington: That would be my intention, because it is not a 
legitimate common law relationship. 


Hon. Mr. Scott: So you have a sort of free, three-year period, as 
long as you die before it is over. I would have thought exactly the opposite 
was true. If you entered into a camon law relationship and you died without a 
will, even though the relationship nad only been two or three months old, you 
woulda want your common law spouse to benefit just as if she were your wife. 


mr. Partington: It is not a recognized common law relationship, 
however, witnout tne expiry of a certain length of time. 


Hon. Mr. Scott:. The expiry has been foreclosed by virtue of death. 
Are you going to assume it would terminate if it had continued, or are you 
going to assume it would have continued? 


Mr. Partington: Hedge your bets by getting married. Absolutely. 

Hon. Mr. Scott: Well, tnat is one view. 

Mr. Warner: I appreciate the explanation provided by tne Attorney 
General. I see the distinction between the requirements under the Workers' 


Compensation Act and what might happen in a court. I understand that. I agree 
tnat we ought to come up with some kind of time frame for the Workers 
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Compensation Act. I do not believe that one year is umreasonable. However, I 
believe that my colleague raises a good point. 


We recognize in law the contract between two people, where two people 
have entered into a contract with respect to property and so on. It seems to 
me that this is some evidence of a relationship stronger than the time frame 
of saying it must be a year, two years, three years or whatever. That contract 
is important. 


I think it is possible then to amend this to say "of at least one year's 
duration or notwithstanding the contract,'' whatever the proper term is. It 
should reflect the idea of a contract between the two individuals. Otherwise, 
you could have this bizarre situation of two people in a common law 
relationship having drawn up a property agreement and at the end of six 
months, one of them unfortunately dies. In this case, the person died on the 
job in one of our unsafe mines or because of asbestosis or any of the other 
industrial diseases. Those two people who had entered into that agreement and 
then the spouse is left without compensation from the Workers' Compensation 
Act in the form of death benefits. To me, where they had already entered into 
a formal agreement, that is not fair. 


Hon. Mr. Scott: Between Mr. Partington and myself, there is an issue 
of principle that can be resolved as the committee sees fit. If Mr. Partington 
is correct, it seems to me we have thereby committed ourselves to treating a 
spouse differently by virtue of her common law relationship. There is that 
issue which has to be decided. 


With respect to Mr. Warner and Ms. Gigantes, I see the logic of what 
they say. If you are looking for evidence, the contract may be the best 
evidence. I am sympathetic to that. 


I wonder whether I can ask the Minister of Labour (Mr. Wrye) about this. 
It is his legislation, and I do not want to get into any trouble by giving 
government concurrence to an amendment. I believe there is a representative 
from the ministry here who can take this section up with the minister. What is 
contemplated is that this section be amended by extending benefits under the 
act to a spouse who is party to a cohabitation or property division contract. 


Mr. Chairman: Mr. O'Connor has the floor; then Ms. Gigantes and Mr. 
Polsinelli. 


Mr. O'Connor: Perhaps more for the assistance of the representative 
from the ministry than anybody else, I concur entirely with the comments of 
Mr. Warner and Ms. Gigantes. If the problem is an evidentiary one and we have 
picked one year as a way of determining the permanency of a common law 
relationship, even stronger than that assumption is a written contract which 
says in effect: "We want to live together. We intend to make this permanent." 
That should have more weight as evidence in a court of law than the passage of 
one year, which may have been inadvertent. 


If the Ministry of Labour is wondering what the feeling of the committee 
is, it can count on at least three votes in favour of that kind of amendment. 


Ms. Gigantes: I pass. 


Mr. Chairman: Ms. Gigantes passes. Mr. Polsinelli is up. Let me say 


that I also tend to sympathize with the position put forward by Ms. Gigantes 
and Mr. Warner in that if the only reason for the one-year waiting period is 
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to provide proof positive of a relationship, then that is provided with the 
submission of a document or agreement between the two common law spouses. In 
effect, it provides the same kind of evidence that one would need for a 
one-year delay. I tend to be sympathetic to a notwithstanding kind of 
provision. 


_ Mr. Warner: If you are supporting me, 1 will have to examine my 
position. 


Mr. Chairman: I thought you might. That is why I lunged forward so 
quickly indicating that I might support you. I knew that would cause a rethink 
of whatever it was you were putting forward. 


Hon. Mr. Scott: 1 want to bring Mr. Partington on side. Perhaps he 
and 1 can think about this overnight. If I understand the point he raises, it 
is that because of what we have done in the Family Law Reform Act, there is 
something not legitimate until you live together for three years. The problem 
is while that may generally be so, is it so when the termination of the 
relationship has been achieved by death, as it will not always be but often is 
under these amendments? How can you say, for example, under the Surrogate 
Courts Act, that the relationship is not legitimate if it never had the chance 


to achieve three years? Perhaps that is the difference between us which we 
could accommodate. 


Mr. Partington: I will check the section of that act. It may be just 
a matter of principle that those rights should accrue to a common law spouse 
only if a length of time has passed. That is the substitute for a formal 
contract of marriage; it is living together for a period of time. I believe 
society requires that. 


2:40 p.m. 


Hon. Mr. Scott: If 1 can put the other side of the case, we have in 
effect just dealt with insider trading in which the issuer spouse is one of 
the classes that cannot trade. I take it you would not say that the spouse has 
to be a three-year spouse before there should be a prohibition against insider 
trading. 


Mr. Partington: To be consistent, 1 would probably have to. Anyway, 
it is an interesting point. 1 think we can get around it. 


Mr. Polsinelli: While I am prepared to support the amendment of a 
relationship of one year's duration as put forward by the Attorney General, 1 
think what we want to catch here are the relationships of some permanence. 
When the ministry is reassessing this section, perhaps it can look at a 
rewording of this section to indicate a case preceding death in a conjugal 
relationship "of some permanence'' rather than defining a one-year period. 


Further to that, they can add in a number of situations describing what 
"some permanence" means. For example, they could indicate that length of time 
would be a factor that goes to permanence. One of my concerns in this 
particular subsection, when we are dealing with a one-year period, is what if 
a child is born of the relationship prior to the one-year expiry? I am sure 
all three parties want that situation covered by this subsection, yet this 
subsection, as worded, would not cover it. 


Hon. Mr. Scott: I have no objection to looking at the child as 
evidence, if you want, of the conjugal relationship. That might be a sensible 
thing to do. 
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I am troubled about trying to have a general definition and then some 
criteria. What we are dealing with here substantially is filling in a form. We 
are not dealing with a judicial hearing mechanism. When we deal with a 
judicial hearing mechanism, we simply say: "If you find her the spouse, that 
is it. Use whatever indicia are reasonable in the circumstance. ° 


If we are dealing with a form, as we are with the Workers’ Compensation 
Act, I would be glad, if the committee did not object, to consider not only a 
cohabitation contract but also a child of the parties as evidence that, short 
of a year, would permit entitlement. 


Mr. Chairman: Does that satisfy your concerns, Ms. Gigantes? 


Ms. Gigantes: Yes. 


Hon. Mr. Scott: Perhaps vou could stand this down, Mr. Chairman. I 
think Mr. O'Connor had a quest ion. 


Mr. Chairman: Do you want to speak further to this, Mr. O'Connor? 
Mr. O'Connor: I was goin: to raise the question of the child, but 
Mr. Polsinelli did, and 1 thank him for that. 


I want to make one further point. Keeping in mind that we are dealing 
with the decease of probably the primary wage earner in the family, it is most 
important where there is a child--perhaps more important than in the other 
circumstances--that there be some moneys available for the support of a widow 
and a child. ; j ; 


Mr. Chairman: Is it agreed that we stand this section down for a 
rewording opportunity to cover the concerns expressed by committee members? 
That is agreed. 


Hon. Mr. Scott: Those are the simple ones. We could go back to the 
Retail Business Holidays Act, although Mr. Warner is not here. 


Mr. Chairman: I would rather not do that in his absence. 


Hon. Mr. Scott: I suggest then that we begin with section 1. Could I 
ask Ms. Gigantes, who has a building code amendment, which we have heard 
about, if we could stand that down so we can get that caucused? Then we will 
deal with it next day or some other time. 


On that basis, we have work that will occupy us from sections 1 to 11 at 
least. 


Mr. Chairman: It is agreed that we stand down the amendment to 
section 2 with respect to the building code. We will deal with section 1, then 
go to section 3. None of the ones I have mentioned have any amendments 


proposed. It is a question of dealing with what you have before you in the 
bibl. 


Hon. Mr. Scott: Section 1 is one for Mr. Partington. 
Mr. Chairman: All right. We may go through these rather rapidly 
depending on how quickly the committee wishes to proceed. I can call for 


section 1 to carry. 


Section 1 agreed to. 
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Mr. Polsinelli: Mr. Chairman, can I ask a question of the clerk? 


We have been handed a bundle of amendments, including Ms. Gigantes's 
building code amendment. Are these other ones incorporated-- 


Clerk of the Committee: No. We have just received them. 
Mr. Polsinelli: So these are all new amendments. 
On section 3: 


Hon. Mr. Scott: I will not vex Mr. Partington with it now, but he 
would want an amendment to this if we were concerned about consistency. This 
section perhaps makes my point that if you are in a conjugal relationship, 
even though it had not been three years, you should still be entitled to apply 
for an order that your spouse is an absentee. Utherwise, you would have to 
say, ‘You have to wait three years to make the application, because even 
though you had a relationship, it had not been shown to be permanent." 


Section 3 agreed to. 

On section 4: 

Mr. Chairman: I want to give you a moment to familiarize yourselves 
with the section. I have been on committees before when we have rushed through 
these and then had to go back. My delays are not because I do not know where I 
am; rather, I am waiting umtil I see you look up and then I will call the 
motion. 


Section 4 agreed to. 


Clerk of the Committee: Section 2 of the bill as it is does not deal 
with the building code. Perhaps we could carry that now. 


Mr. Chairman: We could, I suppose.Is it the committee's wish that we 


pass section 2, which is not related to section 2a, and come back to section 
Za? 


Inter jection Yes. 

Section 2 agreed to. 

On section 5: 

Hon. Mr. Scott: Section 5 is a case where the surrogate court model 
has been used, in which there is no time limit, on the theory that the 
Criminal Injuries Compensation Board will look at whatever evidence there is 


of conjugal relationship, make a determination and answer the question, was 
there a common law relationship at the moment of the violent end? 


2:50 p.m. 


Mr. Chairman: As soon as I get an indication that he has read it and 
Mr. Callahan has so noted, we will carry on. 


Section 5 agreed to. 


Sections 6 and 7 agreed to. 
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On section 8: 


Hon. Mr. Scott: The problem here, and the reason we have taken one 
year rather than three years or none, is that under the Coroners Act a spouse 
is given certain rights which are determined, not by the coroner's jury but by 
the coroner who conducts the hearing. 


For example, the spouse is given the right to a record of the 
investigation where the coroner decides an inquest is unnecessary. If the 
coroner turns down an inquest, the spouse can come along and say, ''l want a 
record of the investigation." 


The spouse has the right, which others do not have, to request an 
inquest. 


The spouse has the right, you wiil be interested to hear, to object to 
the extraction and use of the pituitary gland of a spouse. The pituitary gland 
is, of course, a matter that calls for an instant decision because if the 
coroner is about to direct the coroner's staff to conduct the autopsy and a 
person cones along and says, "I object to the removal of the pituitary gland," 
there is not time to conduct a judicial hearing to determine whether the 
person of jecting is the spouse, an interloper or a stranger. In that 
circumstance, where it is not a judicial exercise but is an administrative 
exercise, there has to be a statutory standard to which the coroner can refer 
and which is clear. 


Mr. Polsinelli: Can we use the same definition that we used for 
section 58? A contract, a child or one year? . 


Mr. Chairman: I wondered about that. It would seem to have some 
relevance. 


Hon. Mr. Scott: There is no reason-- 

Mr. Chairman: If you wish to make the two sections uniform, we can 
stand this down until we have the rewrite of the previous section and then 
have them uniform. 

Hon. Mr. Scott: The spouse will be fascinated by the coroner's 
question before the pituitary gland extraction is permitted, which is, ''Do you 
have a child?" 

Mr. Chairman: Do you want to stand down section 8? 

Inter jection: Yes. 

Mr. Chairman: All right. 


On section 9: 


Hon. Mr. Scott: Mr. Partington, in our ongoing exercise, how are you 


going to distinguish this one? 
Mr. Partington: I had better read it first. 
Mr. Chairman: That is usually helpful. 


Hon. Mr. Scott: ''Associate'' is defined under the Corporations Act to 
include close relations, if 1 can put it that way, of the corporation or its 
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incorporating directors. A marriage certificate spouse is an associate. It is 
not an insider trading question, but it is a kind of conflict of interest 
question. We do not have a time limit here. Insider trading, by your theory, 
would be permitted as long as you have not lived together for three years. 


Mr. Partington: There is a difference between receiving certain 
rights that flow to a spouse as opposed to making sure that the affairs of 
commerce and government are dealt with in a fair and noncriminal way and that 
the fiduciary relationship is maintained, so I can distinguish the two. 


Hon. Mr. Scott: Or, to put it another way, in the flush of the first 
three years of your relationship, any conflict of interest is tolerable. 


Mr. Partington: No. I did not say that. 


Ms. Gigantes: What he is saying is that as long as there is no 
public benefit from a nonmarriage relationship, then he will be satisfied. 


Section 9 agreed to. 

On section 10: 

Ms. Gigantes: There seems to be a special requirement for credit 
unions and caisses populaires that does not exist for corporations because in 
the case of credit unions and caisses populaires, you cannot involve your son 


or daughter. 


Hon. Mr. Scott: That is not.so, because the Corporations Act goes on 
to provide for any relative of the person, which would incorporate sons or 
daughters. 


Ms. Gigantes: Thank you. 

Section 10 agreed to. 

On section ll: 

Hon. Mr. Scott: This simply permits an affirmation. 


Mr. Chairman: So it is the same as the section referred to 
previously. 


Hons <Mr 2 Scott:.Yes. 


Section 11 agreed to. 


Hon. Mr. Scott: We now come to some motions. There is one under the 
Education Act, which Ms. Gigantes has, and one under the Employment Standards 
Act. I would like these to be properly caucused, if we may, and I ask that 
they be stood down. 


We could go to section 14, which is the Execution Act. We have an 
amendment here that has not been circulated. Perhaps we had better stand it 
down as well. I think it is technical, but we will circulate it. Let us just 
holdsit. 


Section 13 is the Election Act, which we have dealt with. 
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Ms. Gigantes: We passed the whole thing. 


Hon. Mr. Scott: Section 13a is the Employment Standards Act. Section 
14 is the Execution Act, and there is an amendment there. Section 15 is the 
Family Law Reform Act, which we have passed. Section 16 is the Forest Fires 
Prevention Act. 


Mr. Chairman: We can move to 16 then. 
On section 16: 


Hon. Mr. Scott: This permits the fire officer to compel the 
assistance of physically fit males aged between 18 and 60. The amendment is 
designed to remove the age limits and make it apply to every able adult 
person. An adult, of course, is over 18. The words "over 18" are used in the 
section for clarity. 


Mr. Chairman: It effectively deletes the upper age limit and 
replaces that with "physically fit." 


Hon. Mr. Scott: Yes, and it requires women to be summoned as well. 
All those people out there who say that women are not having burdens imposed 
on them by equality can look at the kinds of amendments we are making here 
today. 


Ms. Gigantes: They have been putting out fires for years. 
Mr. Callahan: .Starting a few too, I would say. | 
Mr. Chairman: Then we can anticipate they will be on the front line. 


Ms. Gigantes: Does this mean that someone under age 18 cannot 
volunteer to fight a forest fire? 


Hon. Mr. Scott: No. It simply means he or she cannot be compelled. 


Ms. Gigantes: Conscripted. 


Section 16 agreed to. 
On section 17: 


Hon. Mr. Scott: Section 17 refers to a provision in section 13 of 
the Fraudulent Debtors Arrest Act which says that '"'A married woman is not 
liable to arrest on mesne or final process.'' That was a paternalistic 
restriction on the right of a person asserting a fraud to take a kind of 
execution against a married woman. There is no purpose in this section, 
bearing in mind the present state of the law, and we ask that it be repealed. 


Mr. Chairman: Could I digress for a moment? We do not have a 
sufficient number of copies of the amendments to section 14 being proposed by 
the Attorney General to circulate them all now. I am going to ask the clerk to 
give them to the critics and we will provide other members with those copies 
through the Attorney General's office as soon as possible. 


Do we have a section being proposed by Ms. Gigantes with respect to 
section 17? 
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Hon. Mr. Scott: As I understand it, Ms. Gigantes has an amendment we 
have been calling 17a, which is the Human Rights Code. 


Ms. Gigantes: Right. 


Hon. Mr. Scott: May I ask that it stand down? 


Ms. Gigantes: Yes, please. 
Mr. Chairman: All right. We will deal only with 17 and not 17a now. 


_ Mr. O'Connor: The section deletes the words ''a married woman is not 
liable to arrest.'' Does that mean she is liable to arrest? 


Hon. Mr. Scott: Yes, just as a married man is. 


Mr. O'Connor: All right. It brings it into compliance with equality 
with a married man. 


Hontslirs Scott: Yes. 

Section 17 agreed to. 

Mr. Chairman: For the record, we will stand down section l7a. 
On section Les 


Hon. Mr. Scott: The Human Tissue Gift Act provides that the minimum 
age for giving consent is changed from the age of majority to 16 years. The 
purpose of this amendment is to make it consistent with medical consents 
required under statutes such as the Public Hospitals Act. That act requires 
certain consents and permits them to be given at 16. We ask that the Human 
Tissue Gift Act be brought into compliance with the Public Hospitals Act and 
similar legislation. 


If we leave the Human Tissue Gift Act at 18 and the Public Hospitals Act 
at 16, we leave them both susceptible to attack. Someone will say, ‘We have 
used 18 in other cases,'' which is true, ''and we have used 16 in other cases," 
which is also true. We are aiming for rational consistency, bearing in mind 
the nature of the subject matter. Instead of moving all the Public Hospitals 
Act consents up to 18, we propose to lower this one. 


The second part of the amendment provides that a substitute consent may 
be given by certain relatives, including a spouse, to the use of a body after 
death. Again we are defining ''spouse'' using a one-year cohabitation, for 
reasons we have canvassed before. If you want us to bring in an amendment 
about marital contracts or a child, we will be pleased to do so. 

Mr. O'Connor: Yes, please. 

Hon. Mr. Scott: Then perhaps this should be stood down. 

Mr. Chairman: All right. 


Ms. Gigantes: That is subsection PEi19? 


J-36 


Hon. Mr. Scott: Yes. It might be easier to deal with the whole 
section at once. 


Mr. Chairman: That might be a little tidier. Section 18 is stood 
down. 


On section 19: 


Hon. Mr. Scott: This act provides for making guaranteed loans to 
family farms. The amendment defines the term "family farm'' to include a junior 
farmer and his or her spouse. "'Spouse'' is again defined as in the Human Rights 
Code. No time limit is provided here because whoever decides to grant the loan 
can make a judgement about whether or not the spousal relationship exists. No 
one would want to say that a young farming couple could not get a loan until 
they had cohabited for three years or one year. 


Ms. Gigantes: If you are going to live with a farmer, it has to be a 
serious relationship. 


Section 19 agreed to. 
On section 20: 


Hon. Mr. Scott: Here we have done something rather different. This 


has to do with the Juries Act. 


Again, we are attempting to include all spouses as defined under the 
Human Rights Code and we are focusing on a claim for ineligibility by virtue 
of being the spouse of a person mentioned in subsection 3(1). I do not have 
that in front of me, but I think you are ineligible for jury duty if your 
spouse is the plaintiff, the defendant, the accused, or he or she is engaged 
in the process. 


You are also ineligible if your spouse is already on the jury list. I 
think that is to prevent a situation in which two people who are spouses to 
each other get on the same jury panel hearing a case. 


There is no time limit here and the question is resolved in the usual 
way by reference to the jury. The jury can try a question of fact, and often 
does. For example, if someone says, ''He is so prejudiced that he cannot sit on 
a jury'' and seeks a declaration of ineligibility, the method by which that is 
currently determined is to get three jurors to try that issue. They will hear 
the proposed juror say, in an examination, why he is prejudiced, and then they 
will decide if, in fact, he is prejudiced. 


There is no reason they should not decide if one is a spouse of the 
other. They will be able to ask questions such as: ‘'How long have you lived 
together? Where have you lived? Do you have a child? Do you have a marriage 
Concrace!: 


Ms. Gigantes: ''Do you live on a farm?" 


Hon. Mr. Scott: It seems to me that, as a matter of principle, it 
would be wrong to permit a spouse to be on the jury, even if the relationship 
were new. A spouse of more than three years is more likely to find the accused 
guilty than a spouse of less than three years, if human nature-- 


Mr. Chairman: Is that the law according to Mr. Partington? 
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Hon. Mr. Scott: I am making fun of it, using every chance. 
Mr. Chairman: He is whittling away at us. 


Hon. Mr. Scott: We also have some disability provisions here that 
you may want to look at. Our provision is that the focus of the question of 
whether you should be entitled to serve on the jury should be not whether you 
have a physical or mental disability, but whether you have a physical or 
mental disability that will affect the discharge of your duties as a juror. 


In the old days, you simply asked the question, 'Is there a disability?" 
As a matter of principle, we think that is the wrong question. The real 


question is, "Is there a disability which precludes the Capacity to perform a 
function?" 


Ms. Gigantes: What part are you talking about? 
Hon. Mr. Scott: The second part. It is repealing subsection 4(2). 
Ms. Gigantes: Subsection 20(3). 


Hon. Mr. Scott: The provisions in subsection 4(2) of the Juries Act 
are now narrower than I actually stated. 


(2) Every person is ineligible to serve as a juror, who, 


'‘(a) in the year preceding the year for which the jury is selected had 
attained the age of 69 years or more''--we are repealing that--"or (b). is 
blind, and has indicated on his return to the jury service notice that he does 
not wish to serve as a juror.’ 


We are saying, in effect, that those who are over 69 and those who are 
blind should fulfil their normal responsibilities as citizens unless there is 
some disability which bears on the particular function of the case. We do not 
accept that a juror who is blind is unable to come to a just result in a jury 
case. 


There may be a jury case in which being sighted is important from the 
point of view of the case, as they may have to look at plans or something, but 
that is something that can be determined when the case is called. Blind people 
should not be excluded from our legislation just because they are blind. 


6:10. p.m; 


Ms. Gigantes: That is not what the current section says; it talks 
about a blind person who requests to be removed from the case. 


Hon. Mr. Scott: It gives them a preference. We do not impose a 
disability on them or give them a preference. They are ordinary citizens in 
the community. Interestingly enough, one of the submissions I received--not 
before the committee--was from blind people who feel this section is an 
example of paternalism which fails to understand the nature of their 
disability. Many blind people feel their ability, for example, to tell who is 
telling the truth when two accounts are given to them, is heightened by the 
sensitivity to sound which they often have when they are blind. 


Ms. Gigantes: When you remove subsection 4(2), what you have is a 
general clause that says somebody who has a disability which will-- 
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Hon. Mr. Scott: We will leave 4(1), which provides: ''A person is 
ineligible to serve as a juror who (a) has a physical or mental disability 
that would seriously impair his ability to discharge the duties of a juror, or 
(b) has been convicted of an indictable offence, tmless he has subsequently 
been granted a pardon.'' Clause (b) is not relevant. 


Ms. Gigantes: Subsection 4(1) does not refer to the explicit nature 
of the case. 


Hon. Mr. Scott: It probably does, because what will happen is, if a 
blind person is called on the panel, is selected and comes forward and says, 
IT am blind,'’ there will then be a determination made as to whether that is a 
physical disability that would seriously impair his ability to discharge the 
duties of a juror. I think that would be looked at in terms of the actual case 
that is involved. One of the questions of the crown attorney will be, ‘Are 
there going to be documents in this case which have to be read?"' If there are, 
that may point to a serious impairment of the ability to discharge the case. 
If the documents are short and can be copied in Braille--which is now readily 
available--there should be no impairment. If the documents need to be examined 
for smudges or precise interlineations, it may be that there is an impairment. 


What we are trying to do is fine-tune the disability to the duty. 


Ms. Gigantes: Subsection 4(1) does not really fine-tune but will 
probably do as you say. 


Hon. Mr: Scott: Yes. You would be happier if it said, ''to discharge 
the duties of a juror in that case." I think that is the way it is treated. 


Ms. Gigantes: One would hope so. 


Hon. Mr. Scott: Mr. O'Connor might know more about it. If he does, 
he is not going to tell us. 


Mr. O'Connor: I was just trying to recall, as you were speaking, and 
I just do not recall a circumstance ever arising. I have had not had 
sufficient experience in jury cases, I guess. 


Ms. Gigantes: Perhaps we could say ‘that case." 


Hon. Mr. Scott: I would be inclined, if I could, to leave it the way 


it is. One of the realities is that jury panels are quite large. I do not know 
what they are in Oakville, but I think in Toronto there are a couple-- 


Mr. O'Connor: About 80. 


Hon. Mr. Scott: I think they are even larger in Toronto. What the 
sheriff wants to do is to make some preliminary exclusions. Unless there was 
an objection, the sheriff would exclude a person who is seriously mentally 
disabled at the beginning of the panel's work. The panel's work may go on for 
two or three weeks, coming back every day. There are some people whose 
disability will be so clear in relation to any or all cases that you might as 
well excuse them on the first day and not bring them back day after day as new 
juries are selected out of that panel. It is a little undignified for a person 
who is seriously mentally disabled, to the point that he or she is probably 
unfit for all cases, to have to come back and be rejected day after day. 


Ms. Gigantes: I certainly would not argue with that. It is just that 
subsection 4(1) is not as precise as one might hope, and the whole thing 


probably needs to be looked at. 
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_ Hon. Mr. Scott: Let me agree that we will take that under general 
advisement. I do not think we could do it here, but it is something that 
should be looked at. You are quite right. Indeed, the whole panel system 
raises some real questions. 
Mr. Chairman: What is your wish on section 20? 


Section 20 agreed to. 

Ms. Gigantes: Could section 34 of the Juries Act be read? 

Hon. Mr. Scott: ''The presiding judge before whom a civil case is or 
may be heard may in his discretion on an application made by or on behalf of 
the parties or any of them or at his own instance, make an order for the jury 
to be composed of men only or of women only, as the case may require." That, I 


think, is the remnant from an earlier age when certain cases were considered 
unsuited to women. 


Ms. Gigantes: Thank you. 

On section 21: 

Hon. Mr. Scott: The Justices of the Peace Act. 

Mr. Chairman: Again, that is the affirmation paragraph-- 
Hon -TMEsPocOLUcs Yes )iteis. 


Mr. Chairman: --which is standard. We have dealt with that a couple - 
of times before. | 


Section 21 agreed to. 

On section 22: 

Mr. Chairman: This is a compliance section, is it? 

Hon. Mr. Scott: There are two things done here, as 1 understand it. 


The first is that every time the Human Rights Code is amended, the 
Labour Relations Act, which, in effect, enforces the prohibited grounds of 
discrimination, has to be amended as well. That can be avoided if we simply 
remove the phrase in the Labour Relations Act "his race, creed, colour, 
nationality, ancestry, age, sex or place of origin'' and insert ''any ground of 
discrimination prohibited by the Human Rights Code, 1981, or the Canadian 
Charter of Rights and Freedoms."' 


The next amendment under section 22 is an affirmation question. The 
third and fourth amendments are like the first. 


Mr. Chairman: Shall section 22 carry? 
Section 22 agreed to. 
On section 23: 


Hon. Mr. Scott: The Landlord and Tenant Act. We have the one-year 
hearing. Perhaps it should be deferred. 
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Vote deferred. 


6:20 p.m. 


Hon. Mr. Scott: We have dealt with the Law Society Act; that is 
section : 


On section 25: 


Hon. Mr. Scott: Clause 15(a) of the Legal Aid Act has a provision 
that "a certificate'"--that is, a legal aid certificate--"'shall not be issued 
to a person ... in proceedings wholly or partly in respect of defamation or 
loss of service of a female in consequence of rape." 


Inter jection: Who is going to ask? 


Hon. Mr. Scott: The theoretical purpose of the repeal is not to 
impose a certificate restriction that is based on a gender crime. Why should 
the fact that a female was involved in the case have a bearing on whether a 
legal aid certificate is issued? We are trying to remove gender from these 
considerations. We remove it by repealing the section. 


If that raised any policy doubt in your mind, I think the action to 
which section 25 applies no longer exists at common law. 1 am not absolutely 
certain about that, but I think that is-- 


Mr. Callahan: It is excluded-- 


Ms. Gigantes: Does it not mean that you cannot get a certificate in 
order to pursue such a case? 


Hon. Mr. Scott: Let me take it back. At common law, if a daughter is 
raped, the father of the daughter had an action for damages for loss of her 
services against the person who raped her. Apart from any criminal 
proceedings, a father of a raped daughter could sue and make the case that 'iny 
daughter has become less useful to me.’ It is mid-19th century stuff that a 
daughter who was raped might not be employable, might not be able to support 
herself, might not get married and would be a drain on the father for ever. 
Therefore, a father was given that action. 


Today, if a father attempted to sue for that action, the accused could 
not get a legal aid certificate to defend it. We are giving him a legal aid 
certificate, if he is sued. He is not going to be sued because that action has 
been, in effect, written out of the common law. There is another action, 
however, which can be brought by an employer. An employer can sue for the loss 
of the service of a servant. 


For example, if a highly valued servant is raped with the result that 
she is hospitalized for a year working out the trauma associated with it, the 
employer would have an action against the person who raped her. "I have 
invested thousands of dollars in training this woman. She is now disabled. I 
have lost my investment.'' The employer could also sue over losing the service 
of a man as a result of a misconduct by someone. In that case, the action is 
still alive. 


There is no reason why a certificate should not issue. Ironically, a 
certificate would now issue if this employer was suing for the loss of a male 
servant. It would not issue with section 25 if the employer were suing in 
respect of the loss of a female servant by virtue of rape. 
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Ms. Gigantes: Now I am totally confused. 
Hon. Mr. Scott: Can I begin again? At common law there were two 
actions, both against the rapist. One was by the father against the rapist for 
the loss of the service of his daughter; she cooked and looked after him. The 


second was the lawsuit brought by an employer against the rapist because he 
lost a servant in his business. 


Under section 25, the accused in those cases could not get a legal aid 
certificate because it depended on rape. It is part of the theory that he 
should not get legal aid if his crime exposes him to a civil proceeding. We 
think that is a gender-related discrimination and should be abandoned. The 
consolation of abandoning it is that half of the actions originally 
contemplated no longer exist. Am I doing worse? 


Ms. Gigantes: Yes. I do not know what to suggest. 
Hon. Mr. Scott: Do you want to put it down? 
Ms. Gigantes: I would like to put it down because 1 simply cannot 
follow what is intended there. I thought I had in the first place, but clearly 


I have not. 


Hon. Mr. Scott: 1 confused you then. Where are we now? We are close 
to home now. 


Mr. Chairman: On section 26. Section 25 was stood down. 
On section 26: 7 | 

Hon.eMr.eocott: Thishis just an oath. 

Mr. Chairman: Section 26 is not carried yet. 

Ms. Gigantes: Section 17 of the Libel and Slander Act. 
Hon. Mr. Scott: That is the next one. 

Ms. Gigantes: Sorry. 

Mr. Chairman: Shall Section 26 carry? 

Section 26 agreed to. 

On section 27: 

Ms. Gigantes: What are we accomplishing here? 


Hon. Mr. Scott: Section 17 of the Libel and Slander Act. Let me see 
how I can get through this. 


Mr. Chairman: Do you want to stand it down and save yourself some 
time? 


Hon. Mr. Scott: No. Libel is in writing; slander is by words. When 
you sue for libel, you have to show that you have been damaged before you can 


recover. If you sue for slander--and this is also true of libel--there are 
certain cases in which damage is presumed by virtue of what is said or the 


relationship between you and the person who speaks of you. 
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For example, if you speak of a lawyer and allege that he is a thief, he 
can sue without showing that he has been damaged because it comes so close to 
the nature of his career that you do not have to prove any damage. It is as if 
it is presumed. 


One of the presumed damages is section 17, which says: "In an action for 
slander for defamatory words spoken of a woman imputing unchastity or 
adultery, it is not necessary to allege in the plaintiff's statement of claim 
or to prove that special damage resulted...."' 


What we are saying there is if you say of a man that he is unchaste or 
adulterous, you have to prove a special damage before you can succeed. If you 
say of a woman that she is unchaste or adulterous, you get-- 


Ms. Gigantes: Uhateisere. 


Hon. Mr. Scott: That is it. It is a benefit that the law created in 
favour of women against whom it was alleged that they were unchaste or 
adulterous. That benefit is discriminatory because men are not in the same 
position. We simply propose to remove it and leave both sexes to prove damage. 


Ms. Gigantes: Fair enough. 

Mr. Chairman: Any other questions on section 2/7? 

Section 27 agreed to. 

Mr. O'Connor: I move that we adjourn. 

Mr. Chairman: That would seem an appropriate motion ay Ani time. 

Motion agreed to. 

Mr. Chairman: We will carry on tomorrow. We have made quite a 
considerable amount of headway. I am most proud of this committee and of the 


way it expedites matters. 


Hon. Mr. Scott: Mr. Chairman, can I make this observation to the 
committee? 


We are almost through the sections of the bill to which there are no 
amendments. It seems to me that if we meet tomorrow, we will be dealing either 
with some disputed government amendments or some disputed opposition 
amendments. Among the first to be dealt with will be the Human Rights Code. I 
will have the minister here if he wants to come. May I propose that we 
consider dealing with that tomorrow so that the minister will be present if 
you want to question him? 


Mr. O'Connor: Which minister? 
Hon.oMr. Scott: The) Ministersot Labour: 
Mr. O'Connor: Is he the minister responsible for that entire code? 


Hon. Mr. Scott: He is responsible for the entire Human Rights Code. 
I would propose, just so ministers do not have to come rushing back and forth, 


that if it would suit you we would go to the Human Rights Code first and take 
him through whatever amendments there are. 
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Ms. Gigantes: 1 would like to acconmodate the Minister of Labour. 
However, my colleague, Mr. Warner, has indicated to me he may be a few minutes 


late tomorrow. I would hate for him to miss any of the delightful controversy 


that our minister promises us. I am quite willing to do that as long as my 
colleague is able to be present. 


Mr. O'Connor: Do we have sufficient work outside of the Human Rights 
Code to take up tomorrow's schedule and launch into this next Monday? 


Hon. Mr. Scott: We probably do not. The problem is that the Human 
Rights Code is the one we have to grapple with. 


Mr. O'Connor: And the Mental Health Act. 


Hon. Mr. Scott: We have more difficulty with that because of the 
availability of the minister. 


Mr. Chairman: Could you give us an indication of when Mr. Warner 


might be available? 
Ms. Gigantes: He thought he would be here at least by 3:45 p.m. 
Hon. Mr. Scott: That is not a serious problem. 
Ms. Gigantes: As long as we do not have any votes before then. 
Hon. Mr. Scott: Prolong the question period. That is easy. 


The committee adjourned at 6:32 p.m. 
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Tuesday, May 6, 1986 


Tne committee met at 4:14 p.m. in room 228. 


EQUALITY «xIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued ) 


Consideration ot Bill 7, An Act to amend certain Ontario Statutes to 
contorm to section 15 of the Canadian Charter of Rights and Freedons. 


Un section l/7a: 


Mr. Chairman: Members of the committee, I think we can get under 
way. Section 1/a is where we will begin our discussions this atternoon. I 
would like to welcome the Minister ft Labour (Mr. Wrye) to our discussions. We 
will get under way with that section. 


For the members who were not jiere yesterday, I do not know whether the 
clerk has had an opportunity to do i recap of what we have covered. We did a 
fair portion of the bill yesterday. We did most of the more routine items that 
adjusted ages and that kind of thing. They were not the controversial items. 
They were leit tor further discussion today and through the balance of the 
comittee's discussions. 


We will begin with section 1/a. If the other members of the committee 
who were not here yesterday want an update, we can get that for them. We,are 
all over the place on the bill, as the clerk and others who were in attendance 
are fully aware. 


Does the minister want to make any opening comment with respect to this 
section of the bill? 


Hon. Mr. Wrye: No, I do not. I nave an interest in the proposed 
Changes to tne act. I am here to listen. I may wish to make some comments. The 
Attorney General (Mr. Scott) may make some comments at various times. It is my 
interest as minister responsible for the Human Rights Code that brings me here 
today. 


mr. Chairman: Does the Attorney General have any opening comments? 
Hon. Mr. Scott: I have none, thank you. 


Mr. Chairman: We will have comments from tne members of the 
committee on section l/a. 


Ms. Gigantes moves that tne dill be amended by adding thereto the 
tollowing section: 


''!7a(1) Section 1 of the Human Rignts Code, 1981, being chapter 53, is 
anended py inserting after 'sex' in the tourth line ‘sexual orientation. ' 
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(2) Supsection 2(1) of the said act is amended by inserting after 'sex' 
in the tourtn line 'sexual orientation.’ 


"(3) Section 3 of the said act is amended by inserting after 'sex' in 
tne tnird line 'sexual orientation.' 


(4) Subsection 4(1) of the said act is amended by inserting after ‘sex’ 
in the fourth line ‘sexual orientation.’ 


(5) Section 3 of the said act is amended by inserting after 'sex' in 
the fifth line ‘sexual orientation.'" 


vis. Gigantes: I am moving the amendment because I think the time has 
come to amend the code to prohibit sexual orientation as a ground for 
discrimination in Ontario. Our own Ontario Human Rights Commission has for 
inany years suggested that we take this measure. The Canadian Human Rights 
Commission nas made the same suggestion, as have tne provincial human rights 
coumissions of other provinces year after year. 


it is quite clear now that the public of Ontario would like to see this 
measure replaced. I think the public of Ontario feels unhappy that in 1986 
residents of Ontario, citizens of this country who live in Ontario, can be 
discriminated against in their employment and in their search for housing and 
accommodation because of sexual orientation. 


I encourage the members of the committee to support the amendment. It 
Speaks to the kind of legislation we are looking for now that we have the 
Cnarter ot Rights in place in Canada and tne equality rights section of that 
charter has become effective in the provinces of Canada. For a great many 
citizens of this province, it will mean that they.will know in the final 
analysis tney have protection of the law if they wish to lodge a complaint 
with the Ontario Human Rights Commission because they feel they have been 
discriminated against on grounds of sexual orientation. 


{ suggest that while the existing state of affairs prevails and there is 
no legisiative protection for people who feel they have been discriminated 
against on grounds of sexual orientation, it. is possible for each and every 
one ot us, no matter what our sexual orientation, to have such discrimination 
practised against us. 


We know the nature of this kind of discrimination as it was with Jews in 
Nazi Germany. In effect, it is enough for a person to suggest that me or thee 
is ot a different sexual orientation from most people for discrimination to 
begin to occur in a place ot employment or in accommodation. These are matters 
that affect the very livelihood and lives of people. To provide in the 
legislation of Untario that we do not accept such discrimination and that we 
provide a remedy against it through the actions of our Ontario Human Rights 
Commission, is only a measure of the time we live in. I tnink the time is now. 


Ms. Fish: I am pleased to support this amendment as it has been 
placed. It is my hope that this will round out the series of things that have 
Deen added to the code in the 20-odd years we have had it, to move our society 
in a continuing fashion that ensures that people are hired or fired, obtain 
insurance, achieve their accommodation and generally go about their lives in 
all the different ways that we, as members of the society, go about our lives 
based on reasons that have to do with each step, that we are good tenants, 
tnat we have the capability and the merit to do a job, and not for any other 
reason. whether that reason was in the historic, very early days of the code, 
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race, religion or sex, whether it was in tne intermediate steps questions of 
marital status or health disability, or whether it now is in this rounding-out 
area of sexual orientation. 


vir, Warner: I appreciate the comments by Ms. Fisn. Perhaps common 
sense and justice is going to win the day. Like other members, I recall quite 
vividly the very eloquent presentations made before our committee on behalf of 
gays and lesbians, who have banded togetner as best they can to try to fight 
the discrimination to wnich they have been subjected over a number of years. 


For me, it is a civil rights issue. I do not think there is any way to 
escape tnat. I do not know how, in the name of decency, anyone could 
discriminate against another individual in terms of employment or housing, or 
beyond tnat, in any form, simply because of a person's sexual orientation. I 
do not understand tnat. I never nave understood it. It is a matter of simple 
and fair justice that we strengtnen tne Human Rights Code, as I detect we are 
about to do. It is a good moment tor this province, and one of which we can 
all pe proud, that a significant segment of our population that has been set 
upon tor a lony time will finally nave some protection afforded it under our 
Human Rights Code. LI think that is great. 


Me. Soutai: I would like an explanation. Does this amendment affect 
or aiter 1n aiy way the rights or privileges of couples for the adoption of 
cnildren? Does it alter or change the fact that a homosexual couple could 
adopt children? 


Mr. Chairman: The ministers are caucusing the question and will 
respond to the member's query in short order. 


Hon. Mr. scott: I think the answer is no, it does not affect that. 
Adoptions now are--assuming they are not private adoptions--regulated by 
recommendations made by children's aid societies. If I am up to date, I think 
they are still approved by the court. That process is designed to allow the 
tribunal or tne children's aid society to decide what is in the best interest 
of the children, which is always primary. That decision will continue to be 
made by children's aid societies, which will apply the criteria they have 
always applied and look to what is in the best interests of the children. 


Mr. Chairman: Is there anything further, Mr. South? 


Mrz South: No, «that iss fine: 


Mr. Polsinelli: I am pleased to join my colleagues from the other 
two parties in indicating my support for the amendment. As did most members of 
our caucus and I am sure the other two caucuses, I deliberated about this 
amendment for a while. My primary concern was that it would be misconstrued as 
an endorsement of a lifestyle. I now am firmly convinced that is not the case 
and that what we are doing is providing nothing more than a basic human right. 
Tnat conclusion has led me to support the amendment. 


As became evident in the committee hearings, a similar amendment was 
passed by the Quebec National Assembly. The fears expressed by sone of the 
members ot the Untario Legislature are unfounded; those situations did not 
result. It was a fairly innocuous amendment in Quebec and did not result in 
any disastrous reactions. 


A numoer ot municipalities such as the cities of Toronto, Ottawa and 
Windsor have eliminated this ground for discrimination in their employment 
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practices. As an indication tnat we pvelieve all individuals in Ontario are 
entitled to tne pasic rights and to the basic protections of our laws, I will 
Support the amendment. 


Mr. Chairman: Does anyone wisn to speak further on this issue? I 
will call tor the amendment first, in the normal fashion. If the amendment is 
carried, then tne main motion will be for section 17a to be concurred in as 
anended. 


Clerk of the Committee: No. 


Mr. Chairman: Tne clerk is telling me that is wrong, so I will wait 
to see what I am doing wrong. What am I supposed to be doing? 


Clerk of tne Committee: We should move the amendment and then do the 
° s nl a Ee Se San ee . 
minister's amendment. We should do tne amendment by Ms. Gigantes and then the 
otner. 


Mr. Chairman: All right. We will then move to the minister's 
amendments, which are in order following this. All in favour of tne amendment 
tnat nas peen placed on tne floor by Ms. Gigantes? Opposed? 


Motion agreed to. 


4:30 p.m. 


Mr. Cnairman: We will move to the government amendment to section 
17a. 


vis.. Hart moves that the bill pe amended by adding thereto the following 
section: 


'"i7a(1) Section 9 of the Human Rights Code, 1981, being chapter 53, is 
amended by.adding thereto the following subsection: 


''(2)Tne right to equal treatment without discrimination because of sex 
includes the right to equal treatment without discrimination because a woman 
is or may become pregnant. 


''(2) Section 10 of the said act is repealed and the following 
substituted tnerefor: 


'10(1) A rignt of a person under part I is infringed where a 
requirement, qualification or factor exists that is not discrimination on a 
pronipited ground but that results in the exclusion, restriction or preference 
of a group of persons wno are identified by a prohibited ground of 
discrimination and of whom the person is a member, except where, 


''(a) tne requirement, qualification or factor is reasonable and bona 
tide in the circumstances; or 


"(p) it is declared in this act, other than in section 16, that to 
discriminate because of such ground is not an infringement of a right. 


2) A requirement, qualification or factor is not reasonable and bona 
fide in the circumstances if the needs of the group of which the person is a 
member can be accommodated without undue hardship on the person responsible 
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for accommodating tnose needs, considering the cost, business inconvenience, 
outside sources of funding, if any, and health and safety requirements, if any. 


(3) The comission or a board of inquiry shall consider any standards 
prescriped by the regulations for assessing what is undue hardship. 


(3) Subsection lo(1) of the said act is repealed and the following 
Supstituted therefor: 


(1) A right of a person under this act is not infringed for the reason 
only that the person is incapable ot performing or fultilling the essential 
duties or requirements attending the exercise of the right because of handicap. 


''(4) subsection 16(2) of the said act is amended by striking out 'the 
provision of access or amenities or as to' in the fiftn and sixth lines. 
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(5) Subsection 19(2) of the said act is repealed. 
''(o) Subsection 20(3) of the said act is repealed. 
(7) Subsection 20(4) of the said act is repealed. 
(3) Supsections 40(2) and (3) of the said act are repealed. 


''(9) Clause 47(a) of the said act is repealed and the following 
substituted therefor: 


(a) prescribing standards for assessing what is undue nardship 
(subsection 10(3))." ; e aiG. 4 


Hon. Mr. Scott: Tnis amendment is moved on behalf of the government. 
It takes account of a number of amendments that we promised either in 
introducing the pill in the House or at the opening of the committee sittings 
on the bill. [t may be that the committee will want to deal with them 
separately. 


mr. O'Connor told us yesterday that the committee from the Conservative 
caucus is to.be a little differently constituted for the discussion of the 
sports amendment. 


For our part, subject to what you say, Mr. Chairman, we have no 
objection to a convenient method being developed so that whoever wants to 
Speak to whichever part of this package can do so. I -do not know how that can 
be done but I am sure it can be arranged. 


Let me describe briefly what the amendments do, if there is any doubt. 
fhe tirst is a self-evident amendment. It provides that the prohibited 
discrimination on tne basis of sex will include the right to equal treatment 
without discrimination if a woman is pregnant. 


Wnen tne bill and others like it were introduced as human rights codes 
in various jurisdictions, it was initially thought that the pregnancy 
provision would be unnecessary because a liberal interpretation of the ''no 
sexual discrimination" provision would carry with it protection for women, not 
only on the basis of their sex but also on the basis of a component of their 
sex, which is the possibility of eo Some judges have so concluded, but 
the majority have not and have looked to the code to be more specific. It is 
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for that reason that we propose this amendment, so that henceforth the matter 
will be without any doupt. 


Tne section says exactly what it means, and an application can be made 
to the Untario Human Rignts Commission if a woman feels she has been 
discriminated against, for example, in her employment because she is pregnant. 
It will be for the comission to decide whether the discrimination is a result 
ot tne tact sne is pregnant or a result of something else, or whether 
pregnancy or the absence ot pregnancy is an appropriate job qualification. 


I envisage a circumstance in which it may be possible to say that the 
tact a woman is pregnant may disqualify her for a certain type of job. For 
example, it a job became vacant that required very intensive work over the 
next six montns and it the woman who applied declared she was in the sixth 
month of her pregnancy, it might be conceivable to say, without the prohibited 
discrimination: "Look, you are going to have a baby. If the baby is born after 
nine months, tnat means you will be away for at least a couple of days. 
Tnerefore, we cannot hire you for this particular job.'' That matter will be 
left to the commission. Un the face of it, discrimination on the basis of 
pregnancy should be pronibited. 


The second series of amendments deals with discrimination relating to 
access to premises. We had a long discussion about this. I know other members 
ot the comnittee have views about how this amendment can be more effectively 
advanced. Some important issues have been advanced in the submissions. It is 
important that we deal with this very carefully so that the real interests of 
disabled people are protected put so that there is not an unwarranted--I 
emphasize unwarranted--burden on private businesses that may not have the 
tinancial capacity to build the type of access that may be required from time 
to tine. 


Subsection 1/7a(5) is the sports amendment, with which the committee is 
fully familiar, having heard a large number of submissions on that subject. I 
toink there will be some amendments in relation to that. Subsection 17a(6) 
relates to tne tact that subsection 20(3) of the act provides that the act 
does not apply with respect to discrimination on the basis of marital status 
witn respect to occupancy of residential accomnodation where the building 
contains no more than four dwelling units, one of which is occupied by the 
Owner or his or her family. This is repealed, and subsection 17a(7) deals with 
subsection 20(4) of the code, which has a canparable provision. 


The effect of these two amendments is to prohibit what is normally 
called adults-only housing. You will have heard about that in the course of 
tne submissions made to you. The government advances all these amendments for 
your consideration. 


4:40 p.m. 


Mr. O'Connor: Mr. Chairman, with respect to how we proceed on this 
matter, we would be prepared to proceed today with regard to subsection 17a(1) 
dealing with a woman who is or may become pregnant. Similarly, we would be 
prepared to proceed with subsection 17a(5), dealing with subsection 19(2) of 
the Human Rignts Code. As the Attorney General has pointed out, we have tabled 
an amendment in this regard that, from the wording of it, perhaps, should be 
put and dealt witn prior to the subsection iacS) amendment , which repeals the 
entire subsection 19(2). My amendment deals with amending subsection 19(2) and 
it tnere is no subsection 19(2), should tne Attorney General's motion carry, 
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it will be somewhat ditficult thereafter to amend it. I am suggesting we deal 
witn my amendnent first. 


Hon. Mr. Scott: Otherwise, you would have nothing to say. 


Mr. U'Connor: I would have nothing to amend and nothing to say, but 
I assure the Attorney General I have lots to say. 


Similarly, I would suggest tnat we go on to subsections 1/7a(6) and (7), 
wnich deal, respectively, witn subsections 20(3) and 20(4) of the code. I 
expect there will not be very much controversy on these. However, with regard 
to subsections 17a(2), (3), (4), (8) and (9) of the amendments, which clarify 
the rights of the handicapped, as the Attorney General has pointed out, some 
ot us would like to have additional time to consider the amendments we will be 


putting. 


I nave today delivered a series of rough amendments to legislative 
counsel tor drafting. I an suggesting, and some of the other members are in 
agreement on this, that those subsections be put over to be dealt with next 
Monday or Tuesday. We can carry on with the balance of the provisions in that 
section and complete them today. 


Mr. Chairman: Betore I go to Mrs. Grier, let me indicate that it was 
the intention of tne chair first to place the government's amendments, which 
nave now been read into the record. Those were to be followed by an amendment 
Mrs. Grier has, and I believe she has some modification of what she has tabled 
witn tne committee, which she may wish to speak to. Then we will go to Mr. 
U'Connor's amendments, representing his party's views with respect to this 
issue. L believe Ms. Gigantes also has an amendment on this one. Then we will 
vote. : 


With tne concurrence of the comnittee, I will deal with all amendments 
prior to calling a division on any one of the amendments. At that point we can 
go back and. I would hope be able to proceed in chronological order, at the 
same time taking some of mr. O'Connor's concerns into account. The tabling of 
your further amendments is at the wish of the committee, because the deadline 
nas passed for the tabling of amendments with this comnittee. 


Mr. O'Connor: According to procedure, amendments can be placed by 
any member at any time. It was an intormal agreement at best and was subject 
to what Mr. Warner indicated: that if any of us had great inspiration during 
the debate, we would be at liperty to place further amendments. I had that 
great inspiration, I can tell you. 


Hon. mr. Scott: Does your amendment qualify? 
Mr. O'Connor: Yes, it does. 


Mr. Chairman: I was not implying you were out of order, Mr. 
U'Connor. 1 was simply suggesting that the time frame within which amendment s 
were to be tabled was circulated to the comnittee and agreed upon. I would 
assume that in a display of this committee's usual flexibility, we will find 
some way to accomnodate you. I cannot in some anticipatory way decide that in 
advance. I will go to Mrs. Grier now. 


vrs. Grier: I am pleased the Attorney General has accepted my 
suggestion to repeal subsection 20(4). Perhaps before I move the other part of 
iy amendment, it would be in order to ask him why, in view of his statement 
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that he wants to ban adults-only apartments, he did not feel it was also 
necessary to do as I suggested, which was to amend clause 9(a) of the code. My 
understanding is that it is a detinition of age that 1s 18 years or more. 
Wnen you go to section 2 of the code, every person who occupies accomnodation 
nas a rignt to freedom from narassment by virtue of age. It was our sense that 
in order to achieve what the Attorney General is trying to acnieve, we had to 
do tne two amendments. 


Hon. Mr. Scott: As I understand Mrs. Grier's amendment, it puts an 
age cap of 65 on the matter and extends it below 18. She asks why I oppose 
tnose. Tne reason is that there may be--I am not certain, but we are moving to 
this very quickly--some difficulties about the execution of enforceable leases 
executed by persons under 18. I am aware, for example, that in certain housing 
in Toronto--it may even be government housing and it may even be in my 
constituency--admission to housing will not be permitted if a person cannot 
sign a lease. The law provides that a lease is unenforceable if it is signed 
py someone who is not an adult. That presents a practical problem that we hope 
to address. We may be able to address it in due time before the matter gets to 
tne House, put I am not satisfied with the amendments Mrs. Grier proposes in 
tnat respect. 


Mrs. Grier: The purpose of my amendment is merely to prevent any 
loophole that would allow this detinition to be used to discriminate against 
someone wno is less than 18 years old. 


Hon. Mr. Scott: I understand that, but if a person who is 17 applies 
for housing and is rejected, I have no particular difficulty in making it an 
act ot prohibited discrimination to reject him or ner if it is done merely on 
account of age. Tne fact is that it is done on account of age because they 
cannot sign a valid, subsisting and enforceable lease. 


What your amendment threatens to do is to say that, in all such 
accommodation in Untario, people will be admitted to housing even if they 
cannot sign entorceable leases. While that may have certain policy components 
tnat are desirable, it is a fundamental alteration not of human rights law but 
of real property law. In the first place, I do not know whether that is 
appropriate in this act; and in the second place, it bears some consideration. 
For example, if it is the view of the committee that a person should be 
autnorized to sign leases even though those leases are unenforceable at law, I 
do not know wnere we are left. It presents that major difficulty for me. 


Mrs. Grier: I understand the Attorney General's difficulty and, 
frankly, I do not have a solution to the difficulty we saw, not thinking so 
much of occupants as of somebody as a member of a family, which was that 
somebody witn a child could be discriminated against. 


For the committee to consider that in the appropriate course of its 
discussions, I would like move that the bill be amended by adding thereto the 
tollowing subsection: 


"L7a(1) Clause 9(a) of the Human Rights Code, 1981, being chapter 53, is 
amended by adding at the end, ‘and in section 2, where "'age'' means an age that 
is less than 65 years.'" 


Hon. Mr. Scott: Just to make it clear, it seems to us that it should 


continue to be an appropriate requirement that a landlord of a building may 
say, ''l require a lease to be executed before admission will be given to the 


pbuilding.'' If the lease cannot be executed because it is unenforceable by 


J-9 


virtue of the age of the person executing it, I do not think that person 
should get admission to the building on terms that would not be available to 
anybody else. That is the problem. It may be that we can address it in some 
fashion, but that is the problem. 


Mrs. Grier: I understand your problem. 


Ms. Gizantes: I fail to understand how all these matters connect. If 
a person under the age of 18 becomes a mother, is she not held responsible in 
law for the child? Is she not involved in a legal sense in financial 
responsibility for the child? would the father not be held responsible under 
tamily law? 


Hon. Mr. Scott: The answer is maybe yes, maybe no. Having just done 
tne Family Law Act, you will have as good a judgement on that subject as 
anybody. Tne reality, as I understand it, is that this is not a law to amend 
the substantive law of landlord and tenant or real property; it is a law to 
remove disabilities tnat are judged by the committee to be in breach of 
section 15 of the Charter of Rights. One of those disabilities would normally 
pe age. 


4:50 p.m. 


Are you trying to advance an amendment that would permit someone under 
18 years of age to be admitted to a building on terms that would not be 
available to. someone over 18? The person over 18 can be required to sign a 
lease. The person under 18 can be required to sign a lease, but everybody will 
recognize that the lease may--1 underline may--be enforceable. 


Tnere are certain cases where a lease may be enforceable against a 
minor. It depends very mucia on the nature of the lease and its purpose. That 
is not simple, because there is a law of necessaries, which will protect the 
enforceability ot even a contract signed by a minor. However, if a judge 
concluded, for example, that the apartment was too large and was not, 
therefore, technically a necessary, the lease would become invalid. 


It is not always that I see tnese things from the point of view of 
landlords. It would be difficult to say to landlords, "You can ask people to 
sign leases, but if someone comes along who is under 18, you cannot ask that 
person to sign a lease." 


It seems to me that the remedy Mrs. Grier is looking for is either one 
in respect of public housing, which we achieve by waiving the 
requirement--which is a matter that is being considered--in favour of young 
women wno have children, or by altering the law of landlord and tenant. 


Ms. Gigantes: That does not meet the problem. The problem is that 
most single-parent women who are under 18 are not going to be able to find 
public housing accommodation. What we have now is a situation where they are 
cut out of the private market. ‘he amendment is an attempt to deal with the 
fact that they cannot operate in the private housing market at all. 


It that amendment is not acceptable because of the law of necessities, 
waich does not seem to take into account the necessities of life of a mother 
and child when the motner is 18, then we need sone kind of firm commitment 
tnat it is going to be dealt with. It is not just a matter of say te that we 
will waive tne rule against single-parent mothers under the age of 18 having 
adnission to public housing when the public housing is not available anyhow. 
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we must also deal with tne rights of a person who has the legal responsibility 
ror a child and, in fact, may have enforceable rights in law against the 
father of that child under our family law legislation but who cannot be 
allowed to sign a lease and find accoumodation in the private housing market. 


Hon. Mr. Scott: Just so my complete reaction to Mrs. Grier's 
amendment will be out, I will focus on the other part of Mrs. Grier's 
anendinent, wnich is essentially to eliminate protection in the above-65 class. 
Some of tne supmissions we heard contemplated the possibility that it might be 
in the public interest to permit senior citizens, not adults, to have 
puildings in which there were no children. 


mrs. Grier's amendment makes that impossible. I do not think it is her 
intention to inake that impossible, but that is the effect of what she has 
done. In other words, the government proposal is to say that adults-only 
apartments are banned but, in effect, an affirmative action program for adults 
beyond 65 would be permitted. I am not sure mrs. Grier did not agree that this 
should be done, but I am advised that the effect of her amendment is to make 
it impossible. 


Mrs. Grier: Even in publicly operated senior citizens' buildings? 
Tnat was not my undertanding. Does section 14 of the Human Rights Code not 
provide that "a right...to nondiscrimination because of age is not infringed 
where an age ot 65 years or over is a requirement, qualification or 
consideration"? 


Hon. Mr. Scott: Why does not Mr. Ewart, who is wiser than I am, 
Speak to it? I think one of the results of what you have done--loud applause 
tron my triend Mr. O'Connor--is that you have made it, in effect, impossible 
for a 66-year-old to claim accommodation without discrimination. - 


Mrs. Grier: Even given the wording in section 14? 
Sf 


Hon. Mr. Scott: You are going to hear a wise voice now. 


Ms. Fisn: Maype Mr. Ewart could walk us through, because I am now 
lost between what Mrs. Grier has been saying and what the Attorney General is 
saying. 


wir. Ewart: To pick up on the second point, and forgetting entirely 
tne issue ot adult-only housing for the moment, as the Human Rights Code 
stands right now, you cannot discriminate in accommodation on the basis of 
age. Age is defined in the code as ''an age that is 18 years or more," so you 
cannot discriminate. You cannot say, ''l want people under 25."' You cannot say, 
‘I want people under 65.'' You cannot say to somebody: ''You are 70. You are too 
ola. I will not rent to you." As long as you are over 18, you cannot be 
discriminated against on the basis of your age, whatever it is. 


This amendment, forgetting what it does for adult-only housing, says 
age, in section 2, the accommodation section, means an age that is less than 
o>. You are only protected from discrimination on the basis of an age that is 
less than 65 in accommodation. Today 70-year-olds are protected; with this 
anendment, tney would not be. 


Hon. Mr. Scott: Why did you not understand it when I said it, Mrs. 
Grier? 


Mrs. Grier: I did understand it, but the explanation does not cover 
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iny concern, wnich is more about tne under-1l8s, and as much about the 
independent mother under 18 with a child, as it is about the family witn a 
15-year-old. Can that section be used to discriminate against them? 


Hon. Mr. Scott: Tne under-18 problem is separate. We have tried to 
address that and have explained why we have done what we did in our proposal, 
put tne over-65 problem is separate. I think, on reflection, nobody would want 
tne result tnat your over-65 amendment might produce. 


Mrs. Grier: That certainly is not my intent. 


Ms. Fish: I am still a little bit confused about the over-65s. I 
would like to start with that and then I have some questions on the 
18-and-under issue. I will direct my question to Mr. Ewart. If I understood 
you, you said that under the current code anyone over 65 is protected against 
discrimination. 


Mic. Ewart: In accommodation. 


Ms. Fisn: In accommodation. But other acts, for example, in the 
funding of nonprofit senior citizen homes, not publicy owned nor publicly 
operated but owned and operated by nonprofit organizations, are enabled to set 
a criterion that would discriminate against people younger tnan 65. Is there 
anytning in either the package put forward by the Attorney General or the 
amendment Mrs. Grier has put forward that would impede the opportunities for 
tnat kind of affirmative funding? 


Mr. Ewart: The code, because of sections 13 and 14, permits 
discrimination in favour of people over 65. You can Say, "We will. set this 
nousing, aside tor them,'’ under section 14. Under section 13, you could 
probably pick an age a little lower if you wanted to. But we are talking about 
the opposite of that--not discrimination in favour of the elderly, but 
discrimination against them. It is the discrimination against them that would 
lose protection if the amendment carried. 


Ms. Fisn: I agree that there should not be discrimination against. I 
simply want to ensure it is still possible to have places such as tne Mon 
Sneong Home for tne aged that are a positive, affirmative step. I want to 
ensure that will be the case, even though some could argue those very same 
nonprofit residences represent negative discrimination against those under 65. 
It is a matter of how one phrases it after all, is it not? 


De peiis 


Mr. Ewart: It is the whole affirmative action, reverse 
discrimination thing, but if it fits within an affirmative action program, you 
can say "only people over this age." 


Ms. Fish: As long as that is protected, I understand that. On the 
basis of that, I would not be supportive of Mrs. Grier's amendment, which I 
understand to be removing that opportunity, which would be a problem. 


On the under-18 issue, 1 share Ms. Gigantes's concern for tne single 
mother under 18, but to be honest, that is not the problem that involved me in 
tnis issue. The problem that got me to this issue was the question of families 
with children, where the principal occupant, the one paying rent, tne one 
signing the lease, was over 18 and the problem was that there were children 
under 18 in the household. I am extremely concerned that we move in a 
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direction of ensuring that households that have children under 18 not be 
discriminated against. Can I understand whether that is-- 


Hon. Mr. Scott: Tne under-18 thing is not focused on women with 
children. 


Ms. Fisn: A squirrel just came in. Join the rest of us. 


Hon. Mr. Scott: If it has anything useful to add, there is no reason 
to exclude it. 


Tne important tning to recognize is that the under-18 thing does not 
focus on an under-13 woman with a child. Tnat is simply an example. 


MS SRIsh-eierea bizesinat: 


tion. Mr. Scott: It gives the right to be treated equally in terms, 
for example, ot accommodation to everybody of any age, so that a 12-year-old 
boy applying for an apartment could not be discriminated against on account of 
nis age. You could say, "I have heard tnat you are very noisy and we are going 
to exclude you on the grounds of noisiness,"' as you can exclude a 30-year-old 
on the grounds of noisiness. They could not discriminate against him because 
ne was a 12-year-old boy or a lo-year-old girl. That is what lowering the age, 
as proposed, does. The question for the committee is whether it wants to 
allow, what for the moment I call ''juveniles,'' to have access in that sense. 


Ms. Fish: I may not be very clear here, so I will try again. If we 
leave age 18 in place, as the amendment which you tabled would, are we 
creating a situation where the family with children under 18 can be denied 
nousing on the basis of naving children under 18 in the family? | 


Hon. Mr. Scott: The present situation, as I understand it, is that a 
landlord of a building can say to any person under or over 18, "I will not 
rent my apartment if you will not sign a lease. " 


Ms. Gigantes: He is in. 


Ms. Fish: Leave him. 


Hon. Mr. Scott: This is the chairman's business. You go to the 
trouble to elect a chairman and he cannot get the-- 


Mr. Polsinelli: You cannot keep the squirrels out. 


Hon. Mr. Scott: The problem, as I understand it, is that at present 
a landlord of a building is entitled to say to anybody who comes to him, "I 
want you to sign a lease that will be enforceable at law, because I am going 
to evict you it you breach the terms of the lease,'' or, "I want some guarantee 
of payment tnat a lease will provide," or, "I want a guaranteed term." He can 
say that to a person who is 30 or to a person who is 15. The problem is that a 
person who has not achieved his or her majority may not be Se: to sign an 


entorceable lease. 
Ms. Fish: Right. 


Hon. Mr. Scott: If you are concerned that people who are under 18 
who have a family, for example, should be able to get an apartment without the 
requirement of a lease, which I think is what we want, or what we are 
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directing ourselves to, what you want to do is amend the Landlord and Tenant 
Act and say it will be against the law for landlords to require a lease from 
women under 138 who have children. In policy terms, that might be a perfectly 
appropriate response. 


Ms. Fiso: In fact, I am trying not to deal with that issue. I am 
asking a question that is on the other side entirely. I am asking whether 
maintaining age 18, because of tne problems you cited, where the person 
younger than 18 would be the person signing the lease, would have an effect of 
permitting a landlord to deny a family, where those signing the lease are over 
18, from moving in if they have children under 18 as part of the household. 
That is the question I am trying to ask. 


Hon. Mr. Scott: I think the answer to that is no, it would not have 
tnat effect. 


Ms. Fisn: I ain sorry that I seem to take a lot of time in asking it, 
but I am particularly concerned about it and I did say that, while I fear-- 


Hon. Mr. Scott: I do not think the fear you have will be realized. 


Ms. Fish: All right. I will speak further to that question a little 
jater on. My last question is on the matter of those who might be under 18 
and, in effect, be the heads of nouseholds. They would potentially be asking 
for a lease or wanting to enter into a lease arrangement. Were you indicating 
that it was your intention to review the various pieces of legislation that 
deal with it and to come forward with something? 


Hon. Mr. Scott: Yes. Let me say it.is-before the Minister of dousing 
(wir. Curling), put the Minister of Housing has had concerns expressed to nim 
that relate primarily to public housing, about the requirement of public 
housing tnat leases be executed before people are admitted to public housing. 
representations have been made to him, but in the case of young mothers under 
18 witn children, that requirement should be waived. I understand he is 
considering that. 


vis. Fish: But neither he nor you are looking more broadly at the 
question within the rental market? 


Hon. Mr. Scott: Frankly, I am not aware that anybody in the 
government is. The Landlord and Tenant Act is within the Attorney General's 
ministry and we are not at present looking at a provision that would make it 
against the law to require a lease. I will be prepared to look at that if you 
would Like me to do so. 


Ms. Fish: I was just trying to understand what the undertaking was 
or what explanation you were giving about things that were being looked at. 


Hon. Mr. Scott: I am not giving an undertaking. I am simply telling 
you that I know the Minister of Housing has received representations that in 
respect of puplic nousing it should not be a requirement that a minor, 
especially with cnildren, should be required to sign a lease before that 
person goes on the housing list. There are a substantial number of young 
mothers in Metropolitan foronto under 18 who have one or more children and who 
nave no steady means of support. I think it is important that they be 


considered for Ontario nousing projects. Tne minister is being asked to-- 
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[ Interruption. ] 
Mr. Chairman: That reference-- 


Hon. Mr. Scott: In a minority government one has to be very careful. 
I did not mean anytning py that. 


Mr. Chairman: Remember what happened to Dave Winfield and the 
seagull? It is like the squirrel, especially during a discourse on the Human 
Rizgnts Code. 


Hon. Mr. Scott: Tne minister has that point before him for 
consideration. 


Mr. O'Connor: Putting the matter in its simplest terms, and I ama 
simple fellow trying to understand, is it fair or correct to say that the 
effect of the government's two amendments is effectively to ban adult-only 
puildings for everybody except those over 65 where they will still be allowed, 
because ot tne effect of sections 13 and 14? 


Hone Mc. Scotts Yes: 
Mr. O'Connor: Mr. Ewart shook his head in the negative. 


Hon. Mr. Scott: He changed his mind and shook it in the positive — 
aiter I spoke. 


Mr. Cnoairiman: For the record, which way did you shake, sir? 


Mr. Ewart: I agreed with the Attorney General. 


2:10 p.m. 
Mr. Chairman: ‘That is a wise thing to do. 


Ms. Gigantes: I think we all realize that we have a problem here. We 
have a problem in two senses. One is that we want to protect the right of the 
government to set up discriminatory housing programs which provide housing for 
people wno are 65 and older. I think we all want to see that. I will come back 
to that one in a second. 


We have another problem, which is that there are a lot of women who are 
heads of households, with children, maybe more than one child, who cannot sign 
a lease. They cannot get into public housing as things stand. The minister 
says, ‘We will be looking at that proplen." 


The fact is, they cannot sign a lease in private rental accommodation. 
The minister's answer to that is, "You are asking me to say that a landlord 
has to be told that he cannot require a lease of a woman in such a position." 
I do not think that is what we are asking at all. There is another way of 
going at that problem, wnich is to say that certain people younger than 18 who 
have taken on certain responsibilities, which are legal, among other 
tnhings--Uh, tor God's sake. 


Hon. Mr. Scott: "Some hon. members: Oh, for God's sake.'' You make 
your point, Ms. Gigantes. 
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wis. Gigantes: 1 request that there be an attempt made to remove this 


squirrel. I do not like squirrels. 


Hon. Mr. Scott: It is coming right over at you. 
mr. Warner: Where the hell is the squirrel? 


Mc. Chairman: Would the committee like to adjourn for five minutes 
and we will see whether we can get an attendant in to capture the squirrel? 


Ms. Gigantes: I am on the list, Mr. Chairman. I am speaking. 
HonweMims scott eis itetherclerk: si job? 

Mr. Chairman: It is the clerk's job. 

Interjection: It is the chairman's job. 


Tne comnittee recessed at 5:12 p.m. 


5:19 p.m. 


mr. Chairman: Members of the committee, we are ready to get started 
again. I apologize for the disruption. The chair was attempting to cool down 
tne room and opened the window. Then we had an uninvited guest who 
participated in our meeting for a short period of time. Ms. Gigantes had the 
tloor and sne had just completed saying ''On, my God,'' as she stood up. She may 
now, 1£ she nas her train ot thought recaptured, proceed to present her case. 


Ms. Gigantes: Thank you for indulging my phobia of squirrels. As I 
was saying, I am concerned that the matter of households headed by women under 
age 18 or, indeed, men under age 18 be addressed in a way that deals with the 
private market. I hope the minister will take that message forward. I do not 
think we have to address it by removing the right of landlords to leases. 
There are other things we can do. We certainly place all kinds of other legal 
responsipvilities on people of that age if they have families. I hope we might 
allow them to sign leases if that is their situation. 


Une thought tnat I had about the question of over-65s, is I feel 
satisfied that removing section 24 right now will address the problem. If 
tnere continues to be a problem, we will have to look at it again. But I think 
tne word will go out to landlords in Ontario that adult-only buildings are not 
accepted any more and they are not going to tool around much with it. 


I would like to suggest that we keep a look out in a tight rental market 
tor landlords who decide that they are going to start running private senior 
citizens' apartment buildings. It seans to me that landlords in a tight market 
have been very inventive about the ways they get around all the legislation we 
can design to try to ensure equity and some kind of financial fairness in the 
inarket. We should keep an eye on that; if we start seeing private senior 
citizens' buildings springing up in the private market, then we had better 
look at this legislation again. . 


mr. Warner: I do not think the key to understanding what is being 
proposed is the concept of a lease. As I understand the Landlord and Tenant 
Act, tne lease is less significant today than it was prior to the act being 
introduced. There are sufficient protections afforded within that act tnat a 
tenant has no more protection by way of a lease than by way of not having a 
lease put relying on the Landlord and Tenant Act. 
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The question then becomes one of age discrimination, not whether or not 
someone has the right to enter into a legal contract, i.e. a lease, and 
pecause you cannot--that is, you are not 18--therefore you cannot sign the 
lease, and you can be denied accommodation. You have, in practical terms, a 
17-year-old single parent mom who is attempting to secure housing and the 
janalord can say, ‘You cannot sign the lease; you are not 18."' That is really 
misleading in tnat the lease is not of that significance. 


Tne landlord can now rely instead on the age 18, as specified in section 
9 of the Human Rignts Code, and deny the person access. My guess would be that 
you should remove that restriction. The Attorney General stated the case of a 
12-year-old, I must presume in his riding, who is seeking accomodation. My 
guess would pe that if you remove the age 18 restriction, the 12-year-old 
could still be denied accommodation on other grounds, primarily financial. I 
will assune tnat the landlord would have to be convinced that a 12-year-old is 
able LO pay. the rent. 


I mention it because the response is probably as frivolous as the 
example. I would suggest that, in practical terms, we do not have 12-year-olds 
out looking for accomnodation on their own; but we do have l6-year olds, and 
lo-year-olds nave a severe problem. The suggestion is that we remove that age 
18 as specitied in section 9 of the Human Rights Code. That is a helpful thing 
to do, and I suggest that the committee not key in on the lease as being the 
stumpling block, because I do not believe it is. 


mr. Chairman: sefore I move to Mr. Partington, who wants to comment 
on this, tor purposes of keeping us on track with respect to the amendments, 
Mrs. Grier is not officially a member ot this committee; therefore one of her 
colleagues will have to move her amendment officially. -.I would ask her to 
‘straighten that out. 4 


Mr. Warner: These were not already placed, were they? 


Mrs. Grier: I notified the chairman they were going to be placed, 
but they have not been officially placed. 


Mr. Chairman: When you do place them then, would Mr. Warner or Ms. 
Gigantes move your amendments? 


Mr. Partington: With respect to the amendment being proposed by Mrs. 
Grier: Certainly the government amendment answers our real concern, and that 
is eliminating adults-only buildings. Introducing the issue with respect to 
those under 18 is complex; perhaps it should be looked into by the minister. 
Tne law with respect to people under the age of 18 was originally introduced 
tor the protection of intants, not for their harm. Just as you point out there 
may be situations where they may be discriminated against, there can also be 
very many cases where permitting an infant to enter a contract can be to his 
or her severe detriment. To answer the key problem, that is, to deal with the 
adults-only buildings, we should be proceeding with the government amendment. 
Tne issue raised by Mrs. Grier deserves attention and a solution, but it only 
makes it difficult to deal with the main issue, the adults-only buildings, at 
this stage. 


Mr. Chairman: Mr. O'Connor moved that the bill be amended by adding 
thereto the following section: 


"17a(1) Subsection 19(2) of the Human Rights Code, 1981, being chapter 
53, is amended by inserting at the beginning ‘subject to subsection (2a).' 
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"(2) Section 1Y of the said act is amended by adding thereto the 
tollowing subsection: 


(2a) Subsection (2) applies only where persons of both sexes are 
provided witn equal access to services and facilities, including funding, in 
proportion to their demand, to enable them to be members of an athletic 
organization or to participate in an athletic activity." 


ms. Gigantes: Wnat have we dealt with? 


Mc. Chairman: We are not dealing with any of the amendments until we 
have ali of them placed; then we will go back to the beginning and deal with 
them individually. I am proceeding in that fashion because some of the 
amenanents, such as Mrs. Grier's proposed amendment, amend the government's 
proposals. In order to keep them in somewhat of an understandable order, I 
felt tnat would be a better way to proceed. If you like, you can speak to Mr. 
U'Connor's amendment now, but we will actually zo back to the beginning and go 
tnrough then all. 


Ms. Gigantes: Before we do that, in terms of process, Mr. O'Connor 
indicated earlier tnat ne would prefer more time to deal with the amendments 
that would treat the sections of the code dealing with access for handicapped 
people. I am quite prepared to grant more time on that. If that is agreeable 
to the minister, it might be useful to have a few more discussions before we 
get to voting. 


Mr. Chairman: My intentions were that as we came to the numbers 
identitied earlier in Mr. U'Connor's remarks we would stand those down, with 
‘the concurrence of the committee, because they require the tabling of further 
amendinents from Mr. O'Connor. Going back to number one, we will deal with all 
those tne comnittee agrees to deal with; we will stand the others down and 
pring tnem back at a later point. 


9:30 p.m. 
Honseires Seott That is fine. 


mr. O'Connor: Lo you wisn, at this point, to place any more 
amendments and then go back and deal with them in order or shall I make my 
comments with respect to iy amendment? 


Mr. Chairman: Actually, either way is fine with the chair. You can 


do it now if you would like put as I say, we are going to go back and we will 
deal with that in order. 


Mr. O'Connor: I will be a few minutes. I will be perhaps 10 or 15 
minutes; tnat is wny I put it to the committee. 


Mr. Chairman: I do not think there is any disagreement on that. You 
may proceed. 


mr. O'Connor: I brought an amendment with regard to subsection 
19(2), which I hope the committee will seriously consider and ultimately 
implement. 


We heard a multiple number of groups on the question of subsection 19(2) 
of the Human Rights Code. While I hesitate to categorize the various groups 
into two separate approaches to the issue, it is fair to say that generally 
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tnere were two sides to tnis issue. Une is represented by the sports groups 
involved, whicn would be attected by supsection 19(2), or its deletion, as the 


case may be. 


In this regard, it should be noted that the majority of the zroups that 
we heard trom that are involved in the sports community--the front line 
troops, so to speak, the ones most aftected by amendments or deletion of this 
section--were the women's sport organization in this province. Not only did we 
near trom tnen orally, by our committee, but we also received literally dozens 
of priets from various sports governing groups or sports governing bodies; 
they call thenselves SGbs. In addition, the committee members will be aware 
that our party sponsored a conference last fall in Toronto where we had appear 
before us sone 76 various sports governing bodies, the vast majority of which 
represented women's sports. They were quite vocal and quite adamant in their 
point ot view witn respect to subsection 19(2). . 


Second, the committee heard another very distinct group of organizations 
on this point that were concerned primarily with the principle of equality, a 
principle, of course, with which none of us can argue. However, it should be 
pointed out with regard to this category of presenter that, except for very 
tew them, they were not sports groups. They were generally interested in the 
overall principle of equality between the sexes. 


We must avoid simplistic solutions to the problems put to us by these 
various groups. As we know, the courts have struck down subsection 19(2). In 
Our opinion, they well should have. Subsection 19(2), I would submit, is a 
simplistic solution to a complex problem. It simply says,'"no amateur female 
atnletes may participate on male teams," and similarly, "no males may 
participate on temale teams." It -is a simplistic prohibition to that problen. 


Similarly, I would argue, the total deleting of subsection 19(2), as is 
proposed by the government amendment and as has been effectively carried out 
by the courts, is an overly simplistic solution to this complex problem. To 
delete it entirely would then mean tnat there can be open ended transmigration 
of female athletes to male teams and male athletes to female teams--something 
witn wnicn virtually none of the sports groups from which we heard would agree. 


The groups outlined to us a variety of concerns with regard to the 
efrect ot deleting subsection 1Y9(2). They told us about the concerns they had 
because of what might be the etfect of contact between the sexes in the 
various contact sports about which they told us--hockey, baseball, basketball 
and other sports. They told us that the effect of 19(2) would be 
counterproductive to their sports in several areas. In terms of funding, they 
felt that if it were open to males to come to their teams, or were open for 
tne better temales in their organizations to play on the boys' teams, very 
quickly funding for particular women's sports would begin to dry up. 


Tney told us about the problems that would exist with regard to the 
myriad volunteers who coach their teams, run their leagues, referee the games 
and devote much of their spare time in the evenings and on the weekends to the 
carrying on of amateur sports in this province. If there were the kind of 
transmigration that would be permitted with the deletion of subsection 19(2), 
they would very quickly lose a significant number of volunteers in their 
organizations. : 


Tney told us of the practical effects in other areas where such an 
amendment has occurred. They pointed as an example to Quebec, where in 1978 
tnere were several thousand young girls playing hockey in girls’ hockey 
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leagues. The effect of deleting a section similar to 19(2) was that at present 
tnere are nine teams sae tae 400 girls playing girls' hockey in Quebec, 
wnereas in Untario we have sone 250 teams of girls playing hockey, 
encompassing 3,500 participants. 


Tney advised us ot the potential inability of our teams to compete 
interprovincially and internationally should we permit girls to play on boys ' 
teans and boys to play on girls' teams. There are rules governing 
international sports bodies that would prevent teams from competing outside 
their own leagues in this province. 


Having neard these arguments almost unanimously from the sports 
governing bodies, I wonder how we as legislators can have the arrogance, ater | 
Can put it that way, to say to these groups: "Look, we know you think you are 
going to have tnis problem, but you do not know what you are talking about. 
When you tell us you are not going to be able to compete internationally, you 
do not Know wnat you are talking about. When you tell us there is going to be 
a negative effect on your funding, you do not know what you are talking about . 
Wnen you say there is going to be a negative effect on your volunteers or that 
many of your girls are going to drop out because they do not want to have to 
compete against boys on their teams, you do not know what you are talking 
about. 


Where do we get off ignoring the requests of these groups in this regard 
and by saying to them in effect: ''There is a greater good to be achieved in 
all ot this. We are going to delete it. We know better. We know how you can 
best govern your organization''? 


I would have sone sympathy for the position of the government if we 
heard these things trom only tne male organizations that appeared before us. 
Yet we heard overwhelmingly fron dozens of female sports groups, which 
presumably have the best interest of their participants, coaches, funding and 
services at heart. They told us they do not want this. I wonder whether we 
should not be listening to what is a significant constituency in Ontario. 


If tne ettect is to discourage funding, volunteers and players, who then 
benefits trom sucn a deletion? Can we not place some faith in the sports 
governing bodies themselves that are in the front line of this issue, rather 
than faith in the theorists who, albeit well-intentioned--there is no question 
they are well-intentioned and sincere in their belief that it is in the best 
interests of the women's movement that this amendment be brought about--are, 
frankly, not able to tell us the practicalities, as are the sports governing 
groups? 


3:40 p-ul. 


I would have more faith in the government in its attempt in this regard 
if I were able to see it had developed and put before us some programs to 
ennance temaie participation. If there were any real plan, if the government 
had any kind of concrete goals which it indicated should be achieved for the 
wonen's sports movement by a certain date, if there were some funding 
announced, then perhaps we would have something upon which we could hang our 
hat in order to say that they are moving in the right direction; and that even 
tnougn a gap is going to be created temporarily, we will be placing 
aftirmative action programs in the near future which will satisfy the fears 
and ditficulties that the sports groups, and now I, are suggesting might occur. 


Where is a statement of funding to be made available to the sports 
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governing groups, or the statement that we are going to better assist women's 
amateur atnletic sports in the scnool system? Where is the statement that 
there are going to be better facilities, better coaching and money made 
available for tnese purposes? 


Where is the statement of the long-term goals of this government with 
respect to women in sports? Is it the intention, for instance in the hockey 
area, tnat tnere ultimately will be women playing in the National Hockey 
League or at the Olympics, or is it to foster women in nockey at the 
recreational level only? We heard nothing of this along the way. It is a 
simplistic approacn for the sake of satisfying a theoretical need as 
estabiisned and put to us by the women's movement. 


Where is the comment or the government policy with respect to the very 
conprenensive program and study done by Mr. Sopinka in his task force report 
of last year, wnereby he recommended that there be nondiscrimination between 
girls and boys up to age 12, but thereafter there should be some form of 
discrimination in order to satisty tne needs I have just expressed? 


I suggest the amendment I have put is a compromise which satisfies some 
ot tne concerns expressed by these groups. It would permit the discrimination 
tnat now exists in subsection 19(2) in circumstances where there are 
comparable services and facilities, including funding, available to a women's 
sports group. Wnere there are not and where the case can be made that there 
are not in a particular area or town or type of sport or league, there would 
be. the permission for girls to play on teams of their choice in the boys' area. 


I argue strongly that the effect of such an amendment would be to force 
tne sports governing bodies into providing the services, funding and : 
facilities for the temale teams. They have told us they do not want this kind 
of integration. If they do not want it, they will move very quickly towards 
providing equal accomnodation, tacilities and funding to the female side of 
their sport. It would act as a positive encouragement to the women's athletic 
movement. 


Witnout positive, affirmative action programs, goals, guidelines, 
tunding, etc., the elimination of subsection 19(2), cold, as suggested by the 
government, is moving too far too quickly and, in my opinion, will have a 
counterproductive effect on the women's sports movement in this province. 


tion. Mr. Scott: It might be appropriate to say the government does 
not accept the amendment. It could be said the amendment is submitted without 
any principle whatever. I do not propose to approach it that way, but I think 
in reality tnis is an attempt to repeal the decision of the Court of Appeal. 


When this amendment was proposed by tne government, it was exclusively 
on the basis that subsection 19(2), the only subsection of its type left in 
tne country, prohibited discrimination under section 15 of the charter. The 
Conservatives decided to mount a campaign against that, no doubt some would 
Say because of principle, no doubt because they thought it was a good 
Opportunity to get a whole lot of groups on side. It was said that what this 
cnarter amendment did was mandate integration in sports. 


When I had the occasion to meet in my office almost all the people who 
made submissions here because I could not be at the committee hearings, they 
said, 'We are opposed to integration in sports.'' I said, ‘Where did you ever 
get tne idea that the repeal of subsection 19(2) imposed integration in 
sports?'' They said, "We were told all that at a meeting the Conservatives put 
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on at Campridge."' I thought it was in the town of Cambridge; it turned out it 
was-- 


Mr. O'Connor: Mr. Chairman, on a point of privilege: I really object 
to tnat remark 


Hon. Mr. Scott: No. I will give you the name-- 


Mr. O'Connor: On a point of privilege, I have precedence over the 
current speaker and I simply point out that the meeting to which the Attorney 
General is referring occurred in Toronto. Tnat was not the point of privilege. 
t was tnere for the entire meeting, and we did not in any way encourage or 
mislead the sports groups. We simply sat and listened. They came to us with 
tneir concerns and in no way, shape or form did we suggest to them the effect 
the Attorney General suggested. 


I submit they have quite correctly interpreted tnat with the elimination 
of supsection 19(2), we now have Justine Blainey playing boys' hockey. I am 
not against Justine blainey. She is a great hockey player and she should have 
the rignt to play hockey. However, the effect as they have interpreted it is 
starting to occur, and that is my point. 


Hon. Mr. Scott: 1 withdraw from that point because I was not at the 
meeting, but certainly all those people came away trom the meeting to my 
ottice believing tnat the repeal of supsection 19(2) mandated integrated 
sports because it was in breach of section 15 of the Charter of Rights and, 
indeed, same inembers of the Conservative caucus said so. 


Mr. O'Connor: It permits it. It does not mandate it.. 


Hon. Mr. Scott: It permits it. The Court of Appeal has made it 
perfectly plain that it does not permit integrated sports. If you refer to 
page 50 of the Honourable Mr. Justice Dubin's decision for the majority, you 
will see that set out. Read as a whole, his decision not only makes subsection 
19(2) unconstitutional, which was what we said from the beginning, but it 
Makes the amendment that my friend proposes unconstitutional as well. 


Mr. Justice Dubin says you can have certain qualifications and he gives 
examples. He gives examples of the British act that permit discrimination on 
the basis of strength or skill. He makes reference to the Canadian Human 
Rights Code wnich permits discrimination on the basis of public decency. He 
makes it perfectly plain that the type of discrimination contemplated here by 
the amendment, which is separate but equal facilities based on funding, is 
simply an impermissiple discrimination under the charter. The effect of the 
amendment is to repeal what the Court ot Appeal said and to institute a type 
of discrimination that is every pit as invalid under the charter. 


No one wili go around any more, please, saying that we are mandating or 
permitting integrated sports, because the court has said the proposal does not 
do that. I hope my friends will, in candour, recognize that anybody who says 
that any more is talking through his hat. It does not mandate or permit 
integrated sports for the reasons tnat we gave when we opened it to the 
comnittee and for the reason Mr. Justice Dubin gives for the majority. 


Tne other problem is that tnis amendment creates a number of dilemnas, 


altogether apart from creating a form of discrimination which makes it e ually 
as open to attack as subsection 19(2) itselt,. For example, it does not deal 
with the language that it presents. What does “access to service and 
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tacilities" mean? Does that include participation? Wnat does "in proportion to 
their demand" mean? 


This is simply, if I may respectfully say so, an effort to get off the 
hoox you got on wnen you said, 'We are going to support subsection 19(2), came 
hell or nign water,'' which was your position two months ago. It is fascinating 
to hear you say now that you are in favour of the Court of Appeal position. 
You tougnt like navvies to take the opposite position. You are trying 
essentially to get off the hook that the Court of Appeal decision has put you 
oa. The way you are going to do that is to agree that it can do what it did 
and to wreck the type of discrimination that the Court has plainly indicated 
would fail in precisely tne same way. We simply could not support it. 


Mc. O'Connor: I want to reply to that briefly and take exception to 
some of what the Attorney General has said. We are entitled to interpret the 
ettect of the Court of Appeal decision, as is he. In my opinion and in the 
opinion ot many people, tne effect ot eliminating subsection 19(2) altogether 
will be to permit the transmigration ot either sex on to teams of the other 
Sex. 


Hon. Mr. scott: Is Mr. Justice Dubin wrong then? 


9:50 p.m. 


Mr. O'Connor: No. I am just saying that as you have taken the 
liberty of interpreting his words in that respect, so have I. I am simply 
Saying tnat with regard to the Justine Blainey case, there is the first step 
in this situation. Second, he wonders wnere the definition of the words in the 
section are. He knows very well, with regard to all.statutes that we pass, 
that they are subject to interpretation by the courts or, in this case, by the 
Human Rights Commission. Tney have a plain meaning on their face. I know what 
tney mean and I think he knows what they mean. To suggest that we should 
define each word somewhere else in the act is simply not how we draft 
legislation. 


Hon. Mr. Scott: Tne road to Damascus is busier than Highway 401. 


Ms. Gigantes: After due deliberation, my colleague and I are of one 
mind, I think, that we will not choose to support this amendment. The 
arguments that have been advanced by Mr. O'Connor are arguments that we have 
neara petore. { do not tnink any of us should find it surprising that we heard 
then. It is one of the remarkable features of humanity gathered in groups for 
any group purpose that if somebody proposes to change its operating structure, 
tnose groups voluntarily gatnered for a beneficent purpose are going to say: 
‘INO way; you are going to ruin everything we have worked for. You are going to 
upset the whole apple cart; you are going to take out the underpinnings of all 
Our activity. We will never be able to do what we have done in the past in the 
same kind ot wonderful way.'' That is a very natural human reaction to 
proposals to change. It is particularly true in organizations where volunteer 
effort has been the mainstay for years. 


I know tnat, coming trom a volunteer organization. Any and all of us, 
from our experience with various kinds of volunteer organizations, know that. 
The Bible says, 'Wnere two or three are gathered together in the name of God, 
there is a church."’ Where two or three are gathered together in the name of 
public service, there is a bureaucracy. Where two or three are gathered 
together in the name of a volunteer activity, you have got something worse 
than a bureaucracy because they are not even getting paid. You can not fire 
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tnen, and if you give tnem any suggestions for change you run into a tiger, a 
real tiger. 


Il appreciate tne people wno have worked hard in sports organizations and 
nave with enormous effort built up high levels of quality sports opportunities 
for potn boys and girls in Ontario--not satisfactory levels for girls and 
perhaps not for all boys--but certainly have done an enormous amount towards 
promoting the ability of young people and older people in Ontario to get 
involved in sports in an organized fashion. I appreciate that they do not want 
to be told things are going to operate on a different basis. 


One of the things that people wno came before this committee, who did 
represent sports organizations, who did represent sports interests and who 
supported the amendment said time and again:--and some of those who were 
tearful ot the change to subsection 19(2)--''We have been totally preoccupied 
in this discussion with hockey.'' I believe that is true. The examples used now 
by Mr. O'Connor deal again with hockey. We are told again, what I believe not 
to be the case, which is that Quebec has suffered compared to Ontario and the 
reason for tnat is that Quebec was not allowed to discriminate in its sports 
associations and build up girls' hockey teams. 


We have had evidence presented before this committee by people who live 
in Alberta that the level ot participation ot Alberta girls in organized 
hockey is the same level on a proportionate population basis as in Ontario. 
You have to accept those facts. Alberta just does not have this kind of 
discrimination clause. Historically, the Quebec situation has different 
explanations. People familiar witn the Quebec situation will tell you that. We 
nave neard again tne talk about open-ended transmigration. It certainly is a 
tearful sounding proposition... 


Mr. warner: Yes, it sounds like a disease. 


Ms. Gigantes: Yes. It makes you want to call out the health 
inspector. However, that is not what we are talking about here. The code, in 
terms of its ability to protect girls’ teams from invasion by huge boys, still 
nas that ability. Suosection 13(1) remains. Girls' teams can be protected by 
an enligntened human rights commission from that kind of invasion. 


I think we are missing the point when we talk about sports associations. 


The Human Rights Code is not here to protect organizations. In the final 
analysis, it is here to protect the rights of individuals. I think Mr. 


O'Connor will pe very sympathetic to that point of view when we get to a 
discussion of the rights of handicapped people in the code. 


One of the reasons both ne and I have asked for a longer time to 
consider the government's proposed amendments dealing with the rights of 
handicapped people is that we share the concern that handicapped people not be 
tooked at as a group only. We are sure that, when the rights of a handicapped 
person are being considered under our Human Rights Code, that single person, 
and his or her rights, will be taken into account in a way we feel is going to 
protect human rights effectively. 


Wnat we nave to look to in the discussion of subsection 19(2) is not the 
sports associations, not those very well meaning volunteer s-- 


mr. O'Connor: Who are individuals. 


Ms. Gigantes: --wno have worked hard and who I believe will be able 
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to work hard and happily in a slightly reorganized world we are contemplating 
in the removal ot 19(2). We have to look to individuals. 


We know Wayne Gretzky went through this and we know one young wonan 
after another has gone through it in hockey and other sports in Untario. We 
nave to look at a situation where, no matter what else, a young woman is going 
to pe able to say: "If I play at a certain level of sport, 1 should be able to 
play at that level. Do not talk to me about equal funding and equal access to 
services and facilities." 


We are talking about the level of play and the individual's right to 
decide to attempt to reach a certain level of play. It may be a girls' sport 
or a boys' sport in an organized sense, put that right has to be established 
and tne impediment to it removed. The proposed amendment does not essentially 
address that problem, and I am not going to support it. 


mc. Warner: I will try to be brief on this. I am surprised Mr. 
O'Connor missed what I think was quite evident from the presentations we have 
aad before us. From all the groups and individuals who came before the 
committee, wnat impressed me, among other things, was the dynamic spirit of 
tne various organizations across this province in attempting to provide 
organized activities for young people on a volunteer basis. 


Some of the organizations are small, some are huge, but regardless of 
size, throughout the province in small and large communities, we have a 
veritable army of volunteers out there doing a super job of providing 
recreational activities for our young people. They are dynamic organizations 
intelligently and sensitively run. They are protecting the status quo they. 
nave oad for decades, and that is very understandable. 


Oupeit 


What seemed so apparent to me is that when this discriminatory aspect is 
removed, all those dynamic organizations will adjust to a different situation. 
Tney are entirely capable of that, and it will happen. Some folks seem to see 
the opposite, the flip side, that somehow the world is going to fall apart. If 
suddenly girls have an equal opportunity to try out for a team, the whole 
world is going to disintegrate. I think the opposite will happen. When 
organizations know they cannot discriminate, they will adjust. 


You will recall, through the hearings, that in large measure it was not 
tne coaches who were at fault. Coaches of teams were quite prepared to accept 
a girl on a boys' team because they recognized that skill level tney wanted. 
It was the organization that stultified the wnole system. In many respects, 
the coaches are already there in terms of the thinking required. The 
adjustinents will happen. The world will continue to function but in a little 
better fashion because, for the first time, girls will actually have an equal 
Opportunity to try out and their skill will determine whether they will make 
the team. For me, that is the bottom line. To say anything else is not fair. 


Une last thing: I snare the concern expressed by Mr. O'Connor about 
second-zuessing legislation. I have always taken the position that the 
lezislature creates legislation, and then if the courts want to second-guess 
what we nave done, fine. That is proper. My personal opinion is not worth very 
much in this, I suppose, but since we know what was struck down and why, to me 
it is not a great leap to see that what is being proposed here would similarly 
be struck down. 
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None tne less, it certainly is our right as legislators to put that 
forward even it we tnink it is going to be struck down. There is nothing wrong 
in us doing it, altnougn common sense mignt tell us it is like hitting our 
heads against a brick wall. Sooner or later, you may move some of the bricks; 


I do not know. To me, it would be struck down, put I am not the court. 


Tne last thing includes the trigger words in there that should cause us 
sone concern. It does me. They are including funding.'' In other words, if you 
can deny the funding, then you will deny the equal opportunity. That would be 
a nifty way to get out of any obligation and you could continue to 
discriminate in communities. 


Mr. O'Connor: No, quite the reverse. You misinterpret that. If the 
funding is not equal, then there would be the permission for integration. It 
is only where there is equality in funding, in services, in coaching and in 
everything else that you would not be permitted the integration. There would 
not be a need for the integration then, because the girls would have their own 
organizations with equal amounts of money, equal amounts of facilities and 
equal numbers ot coaches. They would not want or need to play on the boys ' 
teams. 


Ms. Gigantes: How do you know? 


Mr. O'Connor: Where there is not the funding, then they would be 
permitted the integration. 


Mr. Warner: Is that not interesting? 


mr. O'Connor: That is the point. You do not even understand the 
amendment and you are talking against it. 


vir. Warner: Right. What I understand now is that you would not 
Support Justine Blainey's situation. 


Inter jections. 
Mr. Chairman: One speaker at a time. 
Mr. Warner: That is the root cause of the whole conundrun. 


tion. Mr. Scott: Speaking from where I stand, if there are 100 boys 
in tne town and one girl, as long as the funding is 100 to one, then it is in 
proportion and there can be discrimination. 


May I make one observation before Mr. Partington commits himself? If the 
logic does not compel the Conservative caucus, as it may not, have regard to 


this: The signal we send to young men and young women is very important. If | 
tne logic does not compel you, may I renind you that the Conservative Party is 


a great party capable of much progressive tradition in this province. 


If you cannot do it for yourselves, do it for Bennett, Lougheed, Devine, 
Buchanan, Hatfield, Mulroney and the premiers, none of whom ever required a 
pronipition sucn as this in any statute. Do it for John Robarts, who did not 
require it. This section was not in the act until Bill Davis got nis majority 
in 1981. Think of those great Conservative leaders and what they thought of 
equality. Tney did not require this kind of game to be played, and that is all 
to tneir credit. 
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mr. Chairman: Now tnat tne minister has said that, I will move on to 
Mr. Partington. 


mic. Partington: I support the amendment proposed by my colleague Mr. 
U'Connor. I know that does not come as a great surprise to anybody here. 


Hon. Mr. Scott: I am disappointed. 


Mc. Partington: We heard two things loud and clear during these 
proceedings. One was a desire to provide more facilities for girls and women 
in sport so they could participate fully in the athletics of choice. The other 
was that there snould be a form of discrimination, I presume in the form of an 
aftirmative position, so women's sport can grow and prosper, as many groups 
tnat came before us said is happening in Ontario. 


Where the facilities are not available, discriminatory action is unfair. 
For tnat reason, tollowing the court decision, we support the elimination of 
subsection 19(2). However, Mr. O'Connor's proposed amendment seems to answer 
the concerns of everyone. It states discrimination is permissible where equal 
facilities are available. Where they are, both atnletic groups can continue to 
grow and to prosper as they should, with particularly the young groups 
enjoying their athletic endeavours. 


we heard from the people who are directly involved in sports. They are 
the people who are involved at the ground level. They know what happens, and 
they say, ‘Keep that protection for us." 


Mr. Warner: Same. 
bi. Partington: All, representing millions. Very few were opposed. 
Mr. Warner: How many? 


Mr. Partington: Millions. We heard from the school federation 
athletic groups, minor softball, minor hockey, and on and on. 


We also heard an opinion from Ed Ratushny, a professor in the faculty of 
law of the University ot Ottawa. Not only does he tnink subsection 19(2) is 
not constitutionally correct, but also he thinks an amendment in the spirit 
mc. O'Connor has proposed would be constitutional and would provide the 
support necessary to allow athletics at the amateur level to grow and prosper 
for both men and women. Mr. O'Connor has made this proposal in that spirit. I 
think it answers the issue and we should all vote in favour of it. 


Hon. Mr. Scott: You must owe nim something. 
Mr. U'Connor: Tne minister is imputing motives again. 


Hon. Mr. Scott: I should not. I expected O'Connor; I am disappointed 
in Partington. You have Fish and Villeneuve yet. 


Ms. Fish: Fish now; you are about to hear from Fish. 


1 tind this extremely difficult. Perhaps at some point in all our lives 
we take some decisions based on our own personal experiences, and this is one 
where the unbelievable lack of facilities for young girls and young women in 
athletics in my era dramatically influences me. 
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I feel very strongly we should be encouraging each of our young people 
to acnieve to tne zreatest possible potential. We should focus on the 


opportunities--if I recall the submissions correctly, the phrase that was so 
often used was the élite athlete--to be able to compete at the best possible 
level. That is terribly important, and competing within that category or more 
or less at that level--I do not want to be caught in a definition of what 
constitutes an élite athlete, because I do not know the language weli enough 
to be able to detine it, except I understand that to be at a very high level 
of competition. Clearly, the criterion is merit. 


0:10 p.m. 


What struck me so much in the various submissions and also in reflecting 
on the way the times have changed in the more than 30 years since I was going 
througn tne school system and worrying about-- 


Inter jection. 


Ms. Fish: My nonmatnematical colleague suggests 20 years. There is a 
proplem at the other end, in that one cannot become an élite athlete and a 
cnampion unless one starts at a beginner's level. 


We must ensure a recognition of not only the opportunities but also what 
I call the real opportunities: the encouragement that deals with the facility, 
tne volunteers, the atmosphere and the kind of personal attention and care 
that is important for all our young people to develop, whether it is a team _ 
sport, whether it is an individual spirit, wnether it is contact or noncontact 
or whatever it is that is being developed. 


The one thing’ I kept coming back to is, how do we get. into a system? How 
do we ensure that we are encouraging more and more actual élite athletes, but 
also just more and more young people, whether they are ever going to be élite 
atnletes or not, to become active in athletics, and ensure that the strides 
that nave been made--and I treat the hard battles fought to expand tne 
opportunities tor girls and women as strides--do not somehow get washed out, 
for whatever reason? 


I am firmly of the view the funding has not been sufficient, the 
tacilities nave been woefully inadequate, the involvement of volunteers has 
been dramatically different in what is available for young boys and young, men 
and wnat is available for girls and young women, and I am concerned about that. 


When I look at this amendment tnat has been put forward, I read it as 
grounds for an exemption; not as requiring separation, but as grounds for an 
exemption. As I understood it, it seems to be a possiple way, on the one hand, 
to bring together a spur towards the development of the programs and the 
facilities for beginners and novices, for the nonélite athlete, and on the 
other hand, to afford the circumstances--and here I am not sure whether I 
understood my colleague Mr. O'Connor correctly, but I certainly disagree--to 
attord very clear opportunities for the élite athlete, as I understand Justine 
Blainey to be, to be able to argue that part of what she is doing is wanting 
to be able to play, based on her level of skill. 


I do not know whether what we are arguing is that somehow that requires 
an amendment to what is being put forward. I guess the conundrum is that I 
disagree witn the worry that nas been expressed by many of those who have been 
active in sports for young girls and women that the floodgates will open, that 
tne boys and young men will overcome them and that they will not be able to 
argue effectively for funding or to get Ets 
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I am not at all persuaded that is going to happen, but I listen very 
carefully to their very real worries and consider the tact that they were the 
people who were on the front lines of the fight to carve out the areas for 
wonen. when I look at this amendment, it seems to me that it might be a place 
that would afford at least an interim buffer for some of their concerns, if 
tne focus of tneir concerns was the tunding and facilities and an opportunity 
to provide a focus that would enable some young girls and young women to 
compete witnin groups that may be, in some cases, simply for then. 


It is a way of coming down and saying that my concern is that 
nistorically I do not believe there nas been sufficient positive focus on the 
opportunities for athletics and development for the girls and young women in 
tnis province, and I am not sure how we go about getting it. One of ny 
thougnts was that perhaps we could get it by trying to say that if there is an 
area--and I do not really know enough about athletics to know--where there are 
good, sound reasons to have a separation of the sexes, it might be because of 
a positive accent on the development of the girls or young women, and then it 
would be only on very limited grounds. It would not be simply because of 
almost a historic accident, which is the way I see some of the development in 
tne pattern ot primary support going to the boys and young men. 


As 1 say, tnat is the way I read the amendment. That is the way I 
understood its intent, and I am very sympathetic to that intent, that effort 
to try to bring together not only the opportunities for the élite athlete, 
which I think are terribly important and which are based on skill, but also 
what nappens to them before they are ever élite athletes-- 


Mr. Warner: The amendment still prevents Justine Blainey-- 
Inter jection: No; 10 doesinot, Gnoteal all. 


Ms. Gigantes: If there is equal funding and all that stuff, that is 
it. She plays at the level tnat there is in girls' hockey, and that is it. She 
does not get a crack at anything else. 


Mr. Warner: Yes, Terry has made sure that Justine Blainey will not 
nave an opportunity. 


Mr. O'Connor: I take exception to that. I want to thank my colleague 
for ner much more eloquent presentation than mine ever was. 


Hon. Mr. Scott: That was a close one, was it not? For two thirds of 
the address, 1 thought you were going to oppose the amendment. Terry is lucky. 


Mr. O'Connor: In any event, the point is made that if we delete 
subsection 19(2) cold, there is absolutely no program, there is no money, 
tnere is no incentive to assist young girls and young women in their athletic 
endeavours. The government has said nothing and has done absolutely nothing to 
assist in their programs. There will be the problems that the sports groups 
nave anticipated. 


What tnis amendment does is to create a positive encouragement to the 
various sports governing bodies to set up and to fund girls' and young women's 
organizations, teams, coaches and facilities. If they do not, they are going 
to suffer the consequences that none of them seem to want, as they indicated 
in their presentations to us. 


witn regard to Justine Blainey, she can well make the case that there 
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are not the services or facilities available to ner because of tne level at 
whicn sne plays hockey. She would therefore be permitted to integrate into a 
poys' team. There is no intention in our amendment-- 


Hon. Mr. Scott: Someone could spend a long tine in purgatory on the 
basis of the things you are saying. 


Mr. U'Connor: Tnere is no intention at all to bar the Justine 
Blaineys, the Abby Hoftmans or the other exceptional female athletes. The 
intention is a positive one: to encourage funding, coaching and facilities. 


mis. Gigantes: Mr. Chairman, may I ask you to call the vote? 


mr. Chairman: Mr. Villeneuve has been very patient and he has not 
nad an Opportunity to speak. My last hope. He has indicated an urgent need to 
participate in this debate, and I think I should give him that opportunity. 
Mr. Villeneuve has the floor, and then I will go to Ms. Gigantes. 


6:20 p.m. 


Mr. Villeneuve: My urgent need will not last very long. I certainly 
nope that Justine Blainey does make it to Junior C, Junior B and Junior A, and 
I hope to go and see her at Maple Leaf Gardens when she is with the Marlies. 
This amendinent would allow her to do that. 


I was referred to as the squire of the great little community of Moose 
Creek in the stately chamber across the way here this afternoon, and I will 
tell you what goes on in the great little community of Moose Creek if you will 
give me two minutes. : 


We will get away fron nockey. We have some good ball players. We have 
two bali diamonds, and they nave lights. The girls play on their diamond--or 
they used to play on their diamond--and the boys played on their diamond. We 
nad sane pretty good competitions. We had some excellent tournaments, all 
girls and all boys. This progressed or degenerated to so-called lob ball, 
because they integrated the teams. They do not care whether subsection 19(2) 
exists; they have never even heard of subsection 19(2), with all respect to 
tine Attorney General. It is simply a matter of getting out and doing the best 
you can. 


Some little guy would be pitching his heart out and the crowd would be 
saying, ‘Take it easy, she is a girl.’ Then it degenerated into lob ball. Lob 
ball is great, but if you are pursuing excellence in any type Oleeport,.= 1. do 
mot think you will find very many scouts for the Toronto Blue Jays looking at 
lop pall games. : 


Contnon sense will prevail in spite of what we do in this committee. The 
kids out there do not really care wnether subsection 19(2) stays, goes or ever 
lived. What will happen is that comnon sense will prevail. I realize we are 
dealing with a few exceptional female athletes, but by and large what will 
occur is that we will lower our calibre of sports. 

Ms. Gigantes: I was just going to call the question, Mr. Chairman. 

Mr. Chairman: We are not going to do that at this point unless 
committee wants to change what we talked about earlier. We were going to go 
pack to the beginning and do them all in order. 
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Ms. Gigantes: standing aside-- 
Mr. Warner: Oh, I am sorry. 


Mr. Chairman: Standing aside from all. I allowed them to speak to 
the motion now. I do not imagine very many minds have been changed. If it is 
your wish we-- 


wir. Warner: Lo you mean everything we were amending in section 17a? 


Hon. Mr. Scott: If I may make this suggestion, I am not certain we 
dealt witn tne pregnancy section and subsection 19(2). It would be a 
mistortune if we came back next Monday and the debate broke out again. 


Mr. O'Connor: I would be willing to deal with the pregnancy 
subsection 19(2) and subsections 17a(6) and 17a(7), being subsections 20(3) 
and 20(4) of the act. 


Mr. Chairman: Tnat is tine. All right, then, you nave all heard at 
some length the ainendment placed by Mr. O'Connor-- 


mr. O'Connor: Should we not deal with subsection 17a(1) first on 
pregnancy? 


mr. Chairman: No, subsection 17a(1) is--Ms. Grier had ner proposed 
amendment. _ 

Mrs. Grier: We are prepared to accept the Attorney General's 
assurance that the intent by repeal of subsection 20(4) is the elimination of 
adults-only apartments. If the problems that have been indicated might arise 
do arise, we trust the Attorney General will be prepared to deal with that 
Situation when it happens. 

Mr. Cnairman: All right. Are all parties prepared to deal with 
subsection (1)? Can we deal with this now that the New Democratic Party has 
withdrawn that amendment? I will call subsection (1), then. 

Ms. Gigantes: Which is subsection (1)? 


Hon. Mr. Scott: Actually, Mr. Chairman, it might be easier if you 
called it subsection (2). 


Mr. Warner: Tne right to equal treatment without discrimination? Is 
that the one? | 


Mrs. Grier: Yes. 

Hon. Mr. Scott: Subsection (2). 

Mr. O'Connor: It is not subsection (2). 

Mr. Chairman: Let us make sure we know what we are voting on. 
All rignt. It would effectively be subsections (1) and (2). 
Inter jection: No, it would be only subsection (1). 


Ms. Fisn: Is this the pregnancy one? Is that the easier way to deal 
with it? 
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mic. Chairman: I just called subsection 17a(1) and I was told it was 
subsection 1/a(2) by the Attorney General. As long as we all know-- 


Hon. Mc. Scott: My purgatory for that. It was subsection (1). 


Mr. U'Connor says it is a pleasure to find me wrong. 1 do not want to 
discourage hin. 


mr. Warner: Forget about the number; read what we are voting on. 
mc. Cnairman: We are voting on subsection 17a(1): 


"Section ¥ of the Human xights Code, 1981, being chapter 53, is amended 
py adding thereto the following subsection." 


Subsection (2) is the pregnancy clause: 

"he right to equal treatment without discrimination because of sex 
includes the right to equal treatment without discrimination because a woman 
is or may become pregnant." 

Motion agreed to. 

Mr. Chairman: No one said democracy would be quick and fast, nor is 
it efficient on occasion, but we are going to deal with this so that we know 


exactly wnat we are doing. 


Mr. O'Connor's amendment to subsection 17a(5) will be placed now. Is 
that understood? All in favour of Mr. O'Connor's amendment? Upposed? 


Motion negatived. 


mr. Warner: We should have another meeting to explain how the rights 
of people have been trampled upon. 


Mr. Chairman: That may not be a bad idea. 


Hon. Mc. Scott: It worked well until the court got in the way. That 
was the only problem. 


Mr. Chairman: All in favour of subsection 17a(5)? Opposed? 
Motion agreed to. 
Mr. Chairman: Is there anything else you want to deal with tonight? 


Hon. Mr. Scott: We nave the adults-only housing provision, and there 
is no amendment now. 


Mr. Chairman: Tne amendment has been withdrawn, so we will deal with 
subsection 1/a(6). All in favour? Opposed? 


Motion agreed to. 
All in favour of subsection 17a(7)? 


Motion agreed to. 
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Me. Chairman: I nave a motion to adjourn from Mr. Polsinelli. Our 
next meeting will be on Monday. 


Tne comnittee adjourned at 0:23 p.m. 


fatet s 


(soy ‘crnment 


Bee 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
EQUALITY RIGHTS STATUTE LAV AMENDMENT ACT 


MONDAY, MAY 12, 1936 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
CHAIRMAN: Brandt, A. S:. (Sarnia PC) 
VICE-CHAIRMAN: Fish, S. A. (St. George PC) 
Callahan, R. V. (Brampton L) 

Cooke, D. R. (Kitchener L) 

Gigantes, E. (Ottawa Centre NDP) 

Hart, CG. Boe Yorks rast i) 

Or Connor ash. ab (Oakeyi Lear) 

Rar cington, Pea corocks PC) 

Polsinelli, C. (Yorkview L) 

Villeneuve, N. (Stormont, Dundas and Glengarry PC) 
Warner, D. W. (Scarborougn-Ellesimere NDP) 


Clerk: Mellor, L. 


Witnesses: 


From the rinistry of the Attorney General: 
Scott, Hon. I. G., Attorney General (St. David L) 
Ewart, J. D., Director, Policy Developnent Division 


LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Monday, May 12, 1986 


Tne committee met at 3:50 p.m. in room 228. 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(continued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
contorm to section 15 of the Canadian Charter of Rights and Freedoms. 


Mr. Cnairman: I call the meeting to order. Members of the committee, 
petore we started the meeting this afternoon there was some discussion with 
respect to wnere we mignt best get under way. Some of tne members of the 
committee may want to make some comment in connection with section e/a 
pernaps on setting that aside and getting on with some other business, at 
least temporarily. If tnat is your view and you wish to put that on the 
record, I will turn to you now tor your coments, Mr. O'Connor and then Ms. 
Gigantes. 


Mr. O'Connor: I have today tabled and circulated to the members some 
amendments to section l7a. Incidentally, I received them just now and it is 
the tirst time I nave had a chance to read them. They are somewhat different 
in tne drafting than the proposed set I delivered to legislative counsel . 
Having looked through them, they are a substantial improvement on what | 
delivered. 


Mr. Chairman: There is no doubt about that. 


Hon. Mr. Scott: I nave seen them, and I know exactly the assistance 
that wir. O'Connor got. I am delighted that he is getting help on these 
difticult matters. 


mr. O'Connor: However, there is still room for improvement on this. 


After discussion with some other members of the committee, and with 
yourself, Mr. Chairman, it was thought that it might be profitable and in the 
government's interest--because 1 understand it has sone difficulty with some 
ot these amendments even as redrafted today--to put off dealing with these 
until some later date wnen we can further amend them and have further 


discussions with the minister to try to arrive at a package of amendments in 
this area whicn will be basically satisfactory to everyone. 


ms. Gigantes: I would be in agreement with that. We have a lot to do 
today and we want to go ahead with other questions. It is a complex matter, 
and I would pe quite happy to see it left over. That effectively means that we 


will not deal witn it until the last week of May. 


Mr. Chairman: That is correct. We have other things scheduled for a 
week from today and then it would be the last week of May; we shall be looking 
at tne Mental Health Act caning in on May 20, is it not? 


Clerk or tne Committee: May 20. 
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Mr. Coairman: All rignt. Is there general agreement from the 
comnittee then? we do not need a vote on this. Unless there is some major 
disagreement, we will just carry on and start with section 23, which is where 
we left oft. : 


On section 28: 


mr. Chairman: We do not have any amendments on section 23. I do not 
believe anytning py way of change has been brought to my attention that you 
wish to bring before us, so I can call the vote on concurrence on section 28, 


if you want to pass tnat right away. 
section 28 agreed to. 
On section 29: 


Mr. Chairman: Is there any comment on section 29 before we go to Ms. 
Ae aa Sa Se ES = 
Gigantes s amendment? 


Mr. O'Uonnor: I understood from our last discussion on the Retail 
Business Holidays Act, tnat we would be receiving some material from the clerk 
or legislative counsel witn respect to the effect of eliminating reference to 
tne Lord's Day (Ontario) Act in that statute. 1 presume section 29 neitner 
reters to tnat statute nor has any effect on it, and we can therefore go ahead 
and deal witn the Lord's Day (Ontario) Act. 


Mr. Chairman: Vo you have any comments? 

Hon. Mr. Scott: No comment. 

Mr. O'Connor: No further comment. Let us vote. 
Section 29 agreed to. 

ms. Gigantes: I have circulated an amendment called section 29a. 


Mr. Chairman: Ms. Gigantes moves tnat the bill be amended by adding 
tnereto the tollowing section: : 


"29a. Section 7 of the Marriage Act, being chapter 256 of the Revised 
Statutes of Ontario, 1980, is repealed and the following substituted therefor: 


"7(1) No person shall issue a licence to or solemnize the marriage of a 
person if the person is or appears to be, 


'‘(a) under tne influence of intoxicating liquor or drugs; or 
''(b) suttering from any other acute, temporary mental disability. 


''(2) No person shall refuse to issue a licence to or solemnize the 
marriage of a person solely on the grounds that the person suffers from a 
long-term mental or developmental disability." 


Ms. Gigantes: ‘The ainendment was circulated with an attached 
explanatory note. I do not know if people have it in front of them. I know the 
clerk always does. 


Mr. Cnairman: I believe it has been circulated. Does anyone not have 
the amendment proposed by Ms. Gigantes? Any comments? 
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Ms. Gigantes: If I mignt, Mr. Chairman, I think the purpose is 
pretty Obvious. We would be making sure that the Marriage Act does not 
restrict the granting of a licence to or the marrying of a person with a 
long-term mental or developmental disability. We would restrict the 
pronipitions of the licence issuance or solemnization of marriage-only to 
people as in clause 7(1)(b) who might be suffering from acute, temporary 
mental disability. 


Mr. Chairman: I believe the Attorney General may have some comment. 


Hon. Mr. Scott: Tne matter is not quite as straightforward as it 
seems. fhe proposed section 29a is, of course, an amendment to section / of 
tne Marriage Act, which speaks to the capacity to marry. It may well be that 
section 7 of the Marriage Act is ultra vires because "'capacity'' is probably a 
nead ot tederal power under subsection 91(26) of the Constitution, "Marriage 
and Divorce." 


The provincial power is restricted to the solemnization of marriage 
under subsection 91(26), and it may be that a provincial act speaking to 
capacity treads upon tne federal responsibility. All that means i cethateuieL 
am right, there may be some legitimate attack made on section 7 of the act as 
it now stands. 


4 p.m. 


Leaving that to one side for a inoment, because that will not be enough 
to dissuade Ms. Gigantes from proceeding with her amendment, the new section / 
does not speak to capacity at all, but appears to distinguish between an 
acute, temporary mental disability om the one hand--where a marriage licence 
will pe tetused--and a long-term mental disability on the other, in which a 
marriage licence and the pertormance of tne marriage will be required. 


It seems to me the difficulty is that neither of those 
descriptions--"'acute, temporary mental disability" on the one hand and 
"long-term mental disability" on the other--are sufficiently precise to be 
usetul. What makes the present section precise is that it speaks to a capacity 
without encumbering language of any particularity. 


The "capacity" is the capacity to marry, the capacity to make the kind 
ot intellectual judgement required before that solemn contract is entered 
into. From my point of view, any amendment would be inadequate that did not 
speak to the purpose of the amendment, which is to separate those who have the 
capacity to marry in a legal sense from those who do not have the capacity to 
marry. That is point one. 


Point two is tne distinguishing features referred to in the amendment 
that do not tie tnemselves to capacity or, in that respect, do not help them. 
{t seens to me that, under the amendment, whoever is issuing licences will be 
contronted with a problem substantially greater and less likely to produce 
fairness than the one he or she is now confronting. Now, he has to zero in on 
tne capacity to marry against wnich the disability is measured. If the 
amendment is passed, he will be focusing not on capacity to marry, but on 
whether there is an acute temporary mental disability, or a long-term mental 
or developmental disability. Tnat will produce the widest variety of 
decision-making whicn will not be fair, either to the officer charged with the 
duty, or to people who come before him asking for a licence. 


Ms. Gigantes: It seems to me we are concerned with the question of 


ae 


who is called upon to provide the licence or carry out the marriage. Can we 
provide that person with some kind of understanding of how we intend 
''capacity'' to pe read? Many people granting a marriage licence will not be 
tamiliar with the legal definition of ''capacity'’ referred to by tne minister. 
Pernaps ne can sugzest now we can deal with it because I think it-is a real 


problem. 


don. Mr. Scott: I suggest we deal with it by reference to ''capacity 
to: marty wimihatreis. capacity to enter into the contract of marriage. That, I 
agree, may not provide any detailed lexicon but at least it gets the officer 
focusing on the right tning. He does not focus on the disability per se or 
wnether it is mental, developmental or physical. He focuses on whether, in his 
opinion after what evidence he cares to look at, tne person before him has the 
intellectual capacity to form a valid and subsisting contract. 


The present section may have disadvantages, but the advantage is that it 
requires him to focus on the main thing, the capacity to marry. This forces 
nim to focus on the disability. His analysis of the disability and its nature 
will be the material ne uses to decide if the eepacuey is present. It seems to 
me tne present section is preferable to this. 


Ms. Gigantes: In other areas in which we provide a capacity test, 
Wnere it is in doubt, a guardian might be appointed. This is not the case in 


marriage. 


Hon. Mr. scott: I do not know about any such thing. Perhaps I do not 
understand your point. 


Ms. Gigantes: Let me put it this way. If as a patient of Queen 
street Mental Healtn Centre in Toronto, I go to vote, I can vote. Nobody 
judges my capacity to vote. However, if I go to get married, unless I meet 
somebody with your legal understanding of either the issue or my licence, I 
may have somepody say to the licence grantor: ''You should not grant her a 
licence in this case. Sne was a resident at Queen Street five years ago and I 
do not think sne knows what she is doing." 


Hon. Mr. Scott: I cannot help you by telling you what is happening 
witn respect to the voting provision. I do not know. However, if it is your 
purpose to prevent the officer from examining the capacity of people to marry, 
you wipe out section 7 altogether. 


If you recognize there are certain capacities that should preclude the 
issuance Ot a marriage licence, if you are prepared to let him or her make the 
judgement about whether the person exhibits the capacity to enter into the 
contract Of marriage, then you say: "Your test is not to determine whether the 
man or woman has a disability or a mental problem or a developmental problem. 
Your obligation is to determine not any of those things, but rather whether he 
nas the capacity to enter into the contract of marriage." 


The trouble with your amendment is that a person who suffers from a 
long-term mental disability, and whom you would entitle to have a marriage 
licence, may be a person who has not the capacity to contract. A person who 
suitters from an acute, temporary mental disability, who is a person you say 
snould not get a marriage licence, may be perfectly entitled to one in the 
sense that whatever his acute temporary mental disability is, it does not 
intertere with his capacity to determine all the elements of a contract to 
marry. 
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Ms. Gizantes: I understand wnat you are saying. I wonder if you 
understand wnat | am saying. We are leaving open the situation where people 
wno are in the role of making the decision in this case may not understand 
wnat yOu mean when you say ‘'capacity."’ 

don. Mr. Scott: You are entirely right in the sense that every 
system we have-- 


mMs. Gigantes: If I am a developmentally handicapped person, how am I 
going to argue the case? 


Hon. Mr. Scott: I was not finished. As I was saying, you are quite 
rignt to say that officer who makes this kind of decision under the Marriage 
Act, just as ofticers under any other act where there is a judicial or 
quasi-judicial exercise of power, may be good or bad depending on his or her 
own background, training and experience. We hope they are going to be good. 


We try to make them good in two ways. The first way is to draft a 
section which immediately focuses on tne question they have to ask themselves. 
The question they have to ask themselves is not, "Is he suffering from a~ 
developmental disability?" The question is, ''Does he have the capacity to. 
contract?" The way you try to make ofticials with this judicial discretion 
etticient is to tell them the very question they must ask themselves. The 
second thing you do is permit an appeal. There is an appeal here to the 
minister. As well, if there was an error of principle, there would be an 
appeal by way of judicial review to the courts. 


ms. Gigantes: I do not find it very reassuring, particularly in the 
case of somebody wno is handicapped, to know that if such a person goes with 
the intended spouse to a clerk in a town in Ontario and looks for a marriage 
licence, he or she is going to be able to get one without, as a handicapped 
person, having to go through the process you have described because Our 
legislation does not really give clear enough indication, to my mind and to 
tne ordinary lay mind, to understand what the law says and to ensure that the 
official involved is going to apply the law in the way we intend. 


4:10 p.m. 


Hon. Mr. Scott: I am sorry it is not reassuring. However, the 
problem is that the amendment proposed is worse than the existing section. If 
you are not reassured by the existing section, the amendment is more 
ditticult. If I were a person issuing marriage licences or issuing anything 
else under any statute, what I would want is for the section to give me the 
question I am supposed to ask myself wnen I see the parties come before me. 
Wnat is the question I am to direct my mind to? The question is restricted 
solely to the question of capacity to marry. Perhaps you want to add 
"intellectual capacity'' to remove the possibility that some dolt would 
consider physicial capacity, put to set up the section without putting the 
question that the person issuing the licence is to ask himself is just to 
invite trouble. 


ms. Gigantes: Wnen you suggest that there is a difference between 
intellectual and physical handicap and that a problem may arise under the 
carrying out of tnis section of the act, you are indicating precisely the 
problem that can arise. There is no reason under our law to recognize, and in 
tact we do not recognize, that a person who is developmentally handicapped 
does not have a right to get married. 
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ton. mr. Scott: I would just pe repeating myself. There is a 
dirterence. I think this proposal is less satisfactory than what we have now 
in terms of tne rignts of applicants before people who issue licences. 


Ms. Gigantes: I disagree. >: 


Mr. Chairman: Is tnere anyone else who wishes to comment on the 
amendinent proposed by Mr. Gigantes? I see no one else who wishes to 
participate in the discussion so I will call the amendment. 


Atl tnose in favour will please say "aye." 
All tnose opposed will please say "nay." 
Motion negatived. 


Ms. Fish: Mr. Chairnnan, before you call for section 30, { understand 
that we have staff with us today, helping our committee in its deliberations, 
wno are severely allergic to cigarette smoke. In consideration of the 
stillness of tne air, I wonder wnetner our colleagues who are smoking can see 
tneir way clear to cutting back today in consideration of the allergies that I 
understand the staff have. 


Mr. Chairman: Thank you for bringing that to our attention. Our 
colleagues have taken note and I am sure they will co-operate in their usual 
tashion. 


Mr. Polsinelli: The unfortunate thing is that if all our colleagues 
decide to take a break for two minutes, we will not nave a quorum any more. 


section 3U agreed to. 


Mr. Cnairman: We are standing down section 31 which will be 
discussed on May 20. 


Section 32 to 34, inclusive, agreed to. 
Un section 35: 


Mr. Chairman: We have agreed to reopen this section witn a 


government amendment. It was carried on May 5 and then we agreed to reopen it 
tor a governnent amendment. I will let the Attorney General introduce the 
Changes he proposes at this time. 


Mr. Chairman: Mr. Polsinelli moves that subsection 35(1) of the bill 
be struck out and tne following substituted therefor: 


'‘(1) Section 1 of the Municipal Act, being chapter 302 of the Revised 
statutes of Ontario, 1980, as amended by tne Statutes of Ontario, 1982, 
Chapter 5U, section 1, is further amended by adding thereto the following 
subsection: 


''(2) In this act, 'spouse' means a person of the opposite sex, 


'"(a) to whom the person is married, or 
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''(p) with whom the person is living outside marriage in a conjugal 
relationship, if the two persons, 


(i) nave cohabited tor at least one year, 
(ii) are together the parents of a child, or 


(iii) have together entered into a cohabitation agreement under section 
53 ot the Family Law Act, 1986." 


Hon. Mr. Scott: That amendment is one of several designed to reflect 
the discussion we had the last day by expanding ''spouse" to include not only 
tnose wno are married but also those who live in a conjugal relationship for a 
year--the evidence test--or wno, having lived together for less than a year, 
nave entered into a contract and are tne parents of a child. 


Ms. Gigantes: If at the death of the male spouse there is a child 
conceived but not born, what would be the effective date? Presumably this 
would have application, but would it have to await the birth of the child? 


Hon. Mr. Scott: That situation would exist only on a survivorship 
right, wnich is not what we are talking about here. Survivorship rights create 
a certain difficulty because at the date the survivorship right comes into 


play, the spouses will not be living togetner, one of them being dead. Wnen we 
come to situations in wnich post-mortem entitlements are considered, we would 
nave to go a different route to reflect the kind of change you are referring 
to. Are you witn me? 


Ms. Gigantes: Yes, I am. 


Hon. Mr. Scott: I do not think that is what we are dealing with in 
section 35. 


ms. Gigantes: It appears in some of the other cases we are dealing 
with in this bill. 


Hon. Mr. Scott: Yes, it does. That is what I am saying. I am 


suggesting that this interesting question can be held down until we come to 
one of those cases. 


Ms. Gigantes: Okay. 

Section 35, as amended, agreed to. 

Section 36 agreed to. 

Un section 3/7: 

Mr. Chairman: Mr. Polsinelli moves that clause 1(d) of the Municipal 
ee eee pee a ° . . ° 
tiderly Resident's Assistance Act, as set out in section 37 of the bill, be 
struck out and the following substituted therefor: 


'(d) 'spouse' means a person of the opposite sex, 


(i) to whom the person is married, or 
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(ii) with wnom the person is living outside marriage in a conjugal 
relationship, if the two persons, 


(a) have conabited for at least one year, 
(bp) are togetner the parents of a child, or 


''(c) nave together entered into a cohabitation agreement under section 
53 ot the Family Law Act, 1986." 


Ms. Fish: May I ask why he has not put a similar amendment on 
section 36, which was passed without furtner amendment. 


4:20 p.m. 


Hon. Mr. Scott: As we said the last day, we have been making a 
distinction petween cases where there is some judicial capacity to make a 
determination about whether there is a spousal relationship and cases where 
that determination has to be made on a nonjudicial basis. 


In the tirst case, we do not need an evidentiary standard. In essence, 
you can leave it up to tne judge to determine whether there is a conjugal 
relationship. He will not have regard to any time limit at all. In other 
words, it the conjugal relationship was entered into two days before and it is 
real, ne or she will so determine and you do not need an evidentiary time 
timit. You only need an evidentiary time limit when you are dealing with a 
form or an adininistrative determination. 


I thought it was the consensus last time tnat we wanted to give the 
advantage of a spousal relationship to whomever we could. Theretore, we would 
not build in standards where the determination was going to be made 
judicially, because that expands the capacity of a person to be a spouse. We 
would have to build it in where the determination is not made judicially. Our 
arbitrary selection of one year has been expanded at the committee's 
Suggestion to include the birth otf a child and the contract. 


Ms. Fish: What you are saying is that section 36, as it now stands, 
is the broadest possible definition. 


Hon. Mr. Scott: Yes. 
Ms. Fish: That is what I hoped for. 


Mr. O'Connor: May I add to that by saying that in cases such as 
this, presumably under that statute the spouse is not seeking any kind of a 
benefit; in fact, it may be very much to the detriment of the spouse, as 
defined to be a spouse. I assume tnat section deals with conflicts between two 
Spouses. You therefore do not want a definition such as we have included in 
the other sections that would perhaps permit the person wno is a spouse to 
escape an obligation or escape a conflict situation, which is what we are 
trying to prevent. 


Hon. Mr. Scott: As you point out, under the Municipal Conflict of 
Interest Act, the fresh spouse would escape and the old spouse would not; an 
ironic twist. I would not want to focus just on that possibility because 
sometimes it works the other way around. 
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Motion agreed to. 


Section 37, as amended, agreed to. 
On section 33: Toe 


Mr. Chaimnan: I believe we have decided to reopen section 38 and we 
nave a new government amendment to be introduced. 


Mr. Polsinelli: I move that the bill be amended by adding thereto 
the tollowing section--excuse me; let me start over again. 


Hon. Mr. Scott: Delete everything that-- 
Mr. Polsinelli: Delete everything that I have said prior to this. 


Mr. Chairman: Mr. Polsinelli moves that the bill be amended by 
adding thereto the following section: Fi 


''38(1) Paragrapn 37 of section 1 of the Municipal Elections Act, being 
chapter 308 of the Revised Statutes of Ontario, 1930, as enacted by Statutes 
ot Ontario, 1985, chapter 4, section 1, is repealed and the following 
substituted therefor: 


37. "spouse'’ means a person of the opposite sex, 
(a) to whom the person is married, or 


(b) with whon the person is living outside marriage in a conjugal 
relationship, if the two persons, 


(i) have cohabited for at least one year, 
(ii) are together the parents of a child, or 


(iii) nave together entered into a cohabitation agreement under section 
53 of tne Family Law Act, 1986. : 


(2) Supsection 6(1) of the said act, as amended by Statutes OLrsOntar io, 
1985, chapter 4, section 2, is further amended by striking out nie) <in the 
second line and inserting in lieu thereof "lo." 


Mr. Callahan: Should that not be Statutes of Ontario, 1982, chapter 
By 


Mr. Chairman: That is wnat it says in the original. 


Hon. Mr. Scott: To forestall comments, may I observe that through 
some oversight, as I understand it, you were not provided with the first part 
of that motion. That is the spousal definition we have been utilizing in these 
other sections. I beg your pardon for not distributing it. The second part of 
the motion is, of course, the matter that we discussed the other day, which 
will lower the age at which you can act as a scrutineer to 16. 


mr. Coairman: Is there any comment on the proposed amendment? Do you 
want a moment to look at this? 
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Interjection: It is straightforward. 

Mr. Coaimnan: I believe so. I will give you a moment if you want to 
look at it before we call it to a vote. Would you nod it you are ready? We 
must all be ready. Mr. Callahan has already nodded. were you nodding in the 
attirmative or were you nodding off? which was it? 


Mr. Warner: He was just falling asleep. 


Hon. mr. Scott: It is not tair to make mr. Callahan the guide. Are 
you saying if he is ready we all must be ready? 


Mr. Chairman: That is tne direction I have normally been taking in 
tnis committee. 


vis. Gigantes: Did we previously delete the printed section? 
Mr. Chairman: Yes. 

Mr. Polsinelli: Tne entire section. 

mr. Chairman: We did that on May 5. 

Motion agreed to. 

Section 38, as amended, agreed to. 

Sections 39 and 40 agreed to. 


Un section 4l: 


Mr. Cnairian: Mr. Polsinelli moves that section 41 of the bill be 
struck out and the following substituted therefor: 


41. Subsection 1(1) of the Non-resident Agricultural Land Interests 
Registration Act, being chapter 318 of the kevised Statutes of Ontario, 1980, 
is amended by adding thereto the following clause: 

''(g) "spouse" means a person of the opposite sex, 


(i) to whom the person is married, or 


(11) with whom the person is living in a conjugal relationship outside 
marriage, if tne two persons, 


(A) have conabited tor at least one year, 
(6) are together the parents of a child, or 


(C) have together entered into a cohabitation agreement under section 53 
ot the Family Law Act, 1986." 


Motion agreed to. 


section 41, as amended, agreed to. 


We have a section 4la. We have a government amendment and an amendment 
by Ms. Gigantes that are effectively parallel. It has normally been our 
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procedure to allow the government amendment to go first. Are you in agreement 
with that, Ms. Gigantes? 


Ms. Gigantes: Sure. 


Mr. Chairman: I am glad to have your co-operation. I will allow the 
government spokesman, Mr. Polsinelli, to proceed with the reading of the 
amenanent . 


Mr. Chairman: It is a pleasure to be the government spokesman, 
particularly for this government. 


Mr. Chairman: You are moving the motion. 


Mr. Polsinelli moves tnat tne pill be amended by adding thereto the 
following section: 


"4la. Supparagrapn ii of paragraph 29 of section 1 of the Occupational 
Health and safety act, being chapter 321 of the Revised Statutes of Ontario, 
1980, is repealed." 


Ms. Gigantes: I want to say how delighted I am that the government 
nas decided to move on my original amendment and has taken it word for word, 
not that the wording is terribly sophisticated. It gets rid of an awful 
anachronisin in our legislation as it affects handicapped people. I was more 
tnan pleased to hear the Minister of Labour (Mr. Wrye) say they would be 
imoving on this. 


Hon. Mr. Scott: It would have been very difficult for us to do so if 
we nad not had Ms. Gigantes's suggestion as to tne wording. It was that 
refined toucn which made a difficult task easy. 

Ms. Gigantes: Thanks to Betsy Baldwin, you had it in perfect form. 

Mr. Chairman: There does appear to be some similarity in the wording. 


Hon. Mr. Scott: The concept is a difficult one, of course. 


Ms. Gigantes: Very difficult. 


pate te Sat Ree ee 
4:30 p.m. 


Hon. Mr. Scott: To have Ms. Gigantes apply her mind to it has been a 
great asset to us. 


Mr. Chairman: Are you through with all of these glowing accolades 
that you wisn to pass back and fortn? If so, I will call-- 


Hon. Mr. Scott: This dance is part of the accord. 


Mr. Chairman: What section of the accord is that? I would like to 
look it up. 


Hon. Mr. Scott: It is called the accord gavotte. 


Mr. Chairman: Now that we have all those pertinent comments on 
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record, we can proceed to call the amendment. All those in favour of the 
ainendment? Opposed? Carried. 


Motion agreed to 

section 4la agreed to. 

On section 42: 

vir. Chairman: There are no amendments proposed on section 42. Is 
section 42 carried? Carried. 

There are no amendments on section 43, but there is an amendment on-- 


ms. Gigantes: Mr. Chairman, on 42-- 


Mr. Chairman: I am sorry. Do you want to reopen that? 


ms. Gigantes: --we are into another one of these cases of spelling 
out relationships for purposes of regulation and monitoring of special 
interests. Here we have a different standard where the relationship between 
tne man and the woman, in or out of marriage-- 


Hon. Mr. Scott: I think it is the same standard in the sense that 
clause 26(5)(f) of the Ontario Energy Board Act is the standard definition of 
''spouse'' we have been using when there is no judicial determination. 


Ms. Gigantes: Right. 


Hon. Mr. Scott: Of course, clauses 26(5)(fa) and (g) are an 
expansion of it in the contlict of interest setting. 


Ms. Gigantes: Thank you. 


Section 42 agreed to. 
Un section 43: 


Mr. Chairman: We have a section 43a proposed. The government 


amendment is on section 43. I will call 43 when you have had a chance to look 
at it. If there are any comments, please bring them forward now. If not, shall 


43 carry? 
Section 43 agreed to. 


Mr. Chairman: Mr. Polsinelli moves that the bill be amended by 
adding thereto the following section: 


43a(1) Section 6 of the Ontario Pensioners Property Tax Assistance Act, 
being chapter 352 of the Revised Statutes of Ontario, 1980, is amended by 
striking out '12 months' in the second line and inserting in lieu thereof 
‘three years’. 


'"(2) Supsection 7(3) of the said act, as enacted by Statutes of Ontario, 
1934, chapter 16, section 1, is amended by striking out '12 months’ in the 
fiftn and sixth lines and inserting in lieu thereof 'three years'." 
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ms. Gigantes: What does tnat have to do with equality rignts? 


Mr. Chairman: Mr. Warner, I will let you go first and then Ms. 
Gigantes. 


Mr. Warner: I would like to know why the change is being made and 


now it relates to our attempt to put all our sturtf in compliance with the 
Charter of Rights and Freedoms. What perceived or real problems exist for the 


government to move this from one year to three years? 


Hon. Mr. Scott: The reason is that there is one limitation under the 
OPPTA Act and there is one limitation under the Income Tax Act. They are 
ditrerent on the basis of age discrimination, with 65 as the turning point. It 
was thought desirable for reasons of equality to make the limitation period 
the same whether one is under 65 or over 65, and that is what this does. 


Your colleague Ms. Gigantes will be able to give you the details. You 
wrote to me about it, Ms. Gigantes. ; 


Ms. Gizantes: Yes, I believe I did. 


wir. Chairman: Ms. Gigantes, do you have further comments? 


Ms. Gigantes: No. I am pleased. 


Mr. Chairman: Did Mr. Warner completely cover everything you wanted 
to raise? 


Ms. Gigantes: I am pleased, but I had completely forgotten having 
raised it with the minister. 


mir. Chairman: Anyone else? Shall section 43a carry? 


section 43a agreed to. 


Mr. Chairman: There are no amendments to sections 44, 45, 46 and 4/7. 
I will take them in a group if you like. Take a moment and we will not have to 
call tnem each separately. That is up to the next one where there is an 
amendment. I assume they are all okay on the basis that you have not come 
forward witn any suggestions for change. 


Sections 44 to 47, inclusive, agreed to. 
On section 48: 


Mr. Chairman: Mr. Polsinelli, on section 48. You are doing a 
wonderful job. 


Mr. Polsinelli: So are you, Mr. Chairman. We are a team. 


mr. Chairman: We certainly are, sir, and I am deeply impressed with 
tne way you are handling this in such an expeditious manner. 


Hon. Mr. Scott: I am about to gag. 


Mr. Polsinelli: You are making your contacts with the party behind 
me. 
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Mr. Cnairman: Some look pehind and some look forward. Mr. Polsinelli 
is looking forward. 


Mr. Polsinelli moves that subsection 9(2) of the Perpetuities Act, as 
set out in section 43 of the bill, be struck out and the following substituted 
thereror: 


''(2) For the purposes of subsection (1), ‘spouse’ means a person of the 
Opposite sex, 


'"(a) to whom the person is married, or 


'(b) with whom the person is living in a conjugal relationship outside 
marriage, if the two persons, 


(i) have cohabited tor at least a year, 
(ii) are together the parents of a child, or 


(iii) have together entered into a cohabitation agreement under section 
53 of the Family Law Act, 1986." 


This appears to be the standard change that has been introduced a number 
of times previously. Is there any comment? 


Motion agreed to. 

Section 48, as amended, agreed to. 

On section 49: 

Mr. Chairman: There are no changes proposed for sections 49 and 50. 
I will take the two together. We could include 49, 50 and 51. The amendment 
pertains to 5la, a new section. Unless you feel strongly about my breaking 
tnem up, I will call-- 

Mr. Warner: I nad a question with respect to section 51. 

Mir. Chairman: Let us do sections 49 and 50 and I will separate 51. 


Mr. Warner: I had a question-- 


Mr. Chairman: Let us do section 49. Do you have a question on 
section 49? 


Mr. Warner: No. 


Mr. Chairman: I will keep backing up until we exhaust whatever 
questions you might have. 


Mr. Warner: That is why I normally prefer to do them one section at 
a time. 


Mr. Chairman: I am just trying to save your time. I am not trying to 
rush you along at an unrealistic pace. 


Mr. Warner: Expediency is not necessarily the companion of quality. 
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Mr. Chairman: I like that. May I make note of that and use it 
perhaps on another occasion? 


mr. Warner: Yes. Use it wherever you want to. 
Section 49 agreed to. 


On section 50: 


Mr. Warner: I wondered if there is some reason the definition, as 
stated in subsection 2, is different from the definition the government has 
been introducing through the previous sections. 


Hon. Mr. Scott: It is for the same reason; in other words, it is 
consistent witn tne game plan we have developed for dealing with these to 
date. What is defined here is a spouse, that is to say, a person who may not 
witness a power of attorney. Presumably, you would not want to permit someone 
to witness a power ot attorney if you had been living in a conjugal 
relationship with her for less than a year, but preclude that person from 
witnessing it after you had lived in a relationship for more than a year. We 
use nere what I call the objective test rather than the time-limited test - 
because what you do not want is any conjugal spouse acting as witness. If the 
power of attorney is witnessed and subsequently attacked, it will be for a 
court or other authority to judge whether the person who witnessed it was your 
Spouse. 


4:40 p.m. 


Mr. Warner: All right. However, as you re-amended the various 
sections, including section 48, you decided to put in the little part that 
sayS you can have entered into an agreement as specified in the Family Law 
Act. However, you are saying that does not have any bearing on this section. 


Hon. Mr. Scott: We would have preferred to use this definition in 
every case. The committee was of the view that the expanded definition should 


pe used in certain cases and we have conceded that that is appropriate. This 
is not a case to which the committee's view would extend the new definition. 


Mr. Warner: All right. That is fine. 
Section 50 agreed to. 
On section 51: 


Mr. Warner: You are amending it so that it is ''no person under the 
aze of 18 shall act as a private investigator or security guard.'' What was the 
age previously? 


Hon. Mr. Scott: Twenty-one. That presents a major policy issue. You 
probably do not think they should be able to do it under 45, but 21 was 
selected because-- 


Mr. Warner: And with early retirement. 


Hon. Mr. Scott: The age 21 was undoubtedly selected at a time when 
tne age of majority was 21 and we have been moving to 18 in those cases where 


the age of majority was previously utilized. Confronted by a charter challenge 
from Somebody who wished to be a private investigator and who was 20, it would 
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be almost impossiple to develop a rationalization tor age discrimination under 
section 1 of the charter that pointed to 21 as being that moment in one's life 
when wnat was forbidden, that is, private investigations, then became 
permissible. In other words, there would be no justification for saying 21. 


Ms. Gigantes: There is a major inconsistency here because we are 
saying people can be private investigators at 18, but we are not allowing them 
to have a drink. How can you do private investigations and not have a drink? 


Hon. Mr. Scott: You have fingered another inconsistency. There are 
those--I am not one of them--wno think 21 should be the age for having a drink. 


Ms. Gigantes: Then we would be in desperate trouble. 
Hon. Mr. Scott: There are even some who think that no drink should 

be permitted during life. It is difficult to pick an age, and we have moved 

trom 138 to 1Y. Whetner that will survive a charter challenge is another 

question. z 


ms. Gigantes: I do not Know whether you ever had. the honour and 
delignt of meeting my former colleague Bud Germa from Sudbury, but he used to 
claim that everybody should be able to drink at any age up until 45, at which 
point alcohol should be refused. 


Tne Vice-Chairman: On that interesting note, are there-- 


Mr. Warner: I have had a concern for a long time about what I call 
tne steady increasing growth of private armies throughout this province. The 
Attorney General is certainly aware of some of the difficulties of outfits 
such as Securicor and otners that have been involved in nefarious activities 
over the years and have been able to make use of their contracts to promote 
violence in strike situations. They have been used as agents provocateurs to 
discredit legitimate unions. 


The standards are already low enough for this group. I am not for a 
moment suggesting that somehow age is a magical way of deciding who is 
qualified to be what. I know it is arbitrary. I suppose we Nave to inake it age 
18 in the interest of having it conform with the charter so that someone 
cannot now bring a case on the basis of being discriminated against because he 
happens to be age 2U, but I simply want to register my concern. I do not think 
lowering the age is of great penefit in attempting to have some measure of 
comtort about the qualities of the various private investigative forces in 
this province. 


It troubles me. I realize I am going to have to vote for it because of 
the nature of the exercise for this whole bill. I understand and appreciate 
tnat and I am quite prepared to vote for it, but I must simply register with 
the Attorney General, as I have with other ministers, my concern about the 
private investigative forces which exist in our province and how they function. 

Hon. Mr. Scott: If you are going to vote for it, I will not respond. 

Mr. Warner: Okay, I will vote against it. Then I will get a response. 


Inter jections. 
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Hon. Mr. Scott: Mr. Warner should communicate with the Solicitor 
General (Mr. Keyes), whose responsibilities include this bill. 


mr. Warner: Yes, I realize that, but you are an important, powerful 
force in the cabinet. I tnought I would register my complaint with you and I 
will register it with the Solicitor General as well. 


Mr. D. R. Cooke: I intend to vote for this section because in the 
past it may nave been tnat private investigators were middle-aged 
people--Humpnrey Bogart, for example. They may have been people who drank. I 
do not think tnat is the case any more. The ones we see on television now tend 
to be people who jump on cars and jump off bridges. They tend to be getting 
younger, and we should reflect that. 


Tne Vice-Chairman: With that most interesting observation on the 
matter, are there any more speakers? No. Snall section 51 carry? 


section 51 agreed to. 


The Vice-Cnairman: I understand the government has an amendment to 


introduce, section 5la. 


Mr. Polsinelli moves that the bill be amended by adding the following 
section: 


Sia. The Private Sanitaria Act, being chapter 391 of the Revised 
Statutes of Ontario, 1980, as amended by the Statutes of Ontario, 1984, 
chapter 11, section 202, is repealed." 


Ms. Gigantes: When did this come out? What is this amendment about? 


Hon. Mr. Scott: It abolishes private sanitaria, and there should be 
a tairly loud cheer on this subject. 

ms. Gigantes: Tell us wny. Tell us what is happening. 

Hon. Mr. Scott: There is only one to begin with, but the act 
licenses private sanitaria, of which there is only one. 


There are some sections in this act which are fairly--to use the current 
popular expression--draconian. Section 56 of that act, for example, allows a 
judge to detain a person for up to two years ina sanitarium if, on the 
petition of a friend or relative, it is found that the person is an alcoholic 
or drug habitué who may be ruining his health. 


Mr. Polsinelli: Did they not know about that act? 

Hon. Mr. Scott: Sections 13 and 15 permit any mentally ill person to 
be detained in a sanitarium, for as long as he continues to be mentally ill, 
on the requisition of two medical practitioners. There are no procedures with 
respect to appeal or anything like that. 

Mr. Warner: Is that being revoked? 


Hon. Mr. Scott: Yes. 


Ms. Gigantes: This sounds like an old-fashioned English horror story. 
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ron. mr. Scott: Listen to this. This is Ontario in 1986. Section 16 
provides that tne act's provisions relating to mentally ill persons apply 
equally to persons who are epileptic. 


Ms. Gigantes: Sounds wonderful. : 


Hon. Mr. Scott: However, the redeeming feature of the act is that 
tnere is only one institution in the province that is licensed under it. 


Inter jection: Which is it? 


Hon. Mr. Scott: The Homewood Sanitarium in Guelph. 
Ms. Gigantes: Does that mean Homewood will no longer exist? 


Hon. Mr. Scott: No. It means that no judge will be able to order a 
person detained at Homewood or any other sanitarium for the rest of his life 
on the grounds that he is "ruining his health." ‘ 


AS you can see, the chairman, who has just come back, would be able,. 
under section 50 of the Private Sanitaria Act, to be committed to a private 
sanitarium and held there for the rest of his life on the grounds that because 
ne is a drug habitué, a smoker, he is ruining his health. 


Mr. Warner: Well, he has some redeeming features. 


Mr. Chairman: I might add, jygt for clarification, tnat the same 
rules would be applicable to the Attorney General. I want tnat to get on the 
record, and I would include in that Mr. Polsinelli, Ms. Gigantes, Mr. 


Callanan-- 


Hon. Mr. Scott: Apparently, it is not a place to which you would 
want to repair witn this crowd. 


4:50 p.m. 


Mr. Polsinelli: On a serious note, since the repeal of this act has 
direct personal implications, perhaps I can ask the Attorney General whether 
we should declare conflict of interest. 


Hon. Mr. Scott: I am not voting on it one way or the other. 


Mr. Chairman: May I ask the Attorney General whether, in the 
practical application of this section of the act as it now stands, there have 
been problems and/or concerns that have been addressed to your ministry? 


Hon. Mr. Scott: I do not know the answer to that. I suspect the 
answer is no, because my understanding is that the proprietors of Homewood 
nave not sought to use the compulsory provisions of the Private Sanitaria Act. 
In other words, they have not obtained their clientele by attending before 
judges to get these mandatory litetime terms. I do not think the act has 
produced any problems with relation to Homewood, and it is obviously a 
historic holdover that we might as well now get rid of. The reason we get rid 
of it here is tnat it is full of breaches of section 15 of the charter. You 
might say it is riddled witn them. 


Mr. Callahan: I appreciate the anachronistic effect of this, and the 
breadth of 1t seems to be very unfair. But how does a citizen of Ontario deal 
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with a person who is an alconolic? Present practice seems to be that the only 
toning you can do is to wait until tnat person does sone injury to another 
person, then get him before tne courts and perhaps try deal with him in that 
fasnion. 

Hon. Mr. Scott: The hignly libertarian world we are now living in 
dictates that we should not be able to deal with anybody unless there are 
proround social--that is, community--reasons that involve dealing with that 
person. 





In otner words, when a person becomes dangerous to the community, or to 
him or herself, then the community has an interest; but as long as the 
Chairman is merely injuring himself, by and large it is a matter in which 
personal liberty should be allowed--I agree, just as it is--to have full play. 


In other words, we have come to the stage where we are going to stop 


telling people wnat is good for them, unless we can demonstrate that doing 
what is bad for them is at the same time injuring other people. ~ 


Mr. Callahan: I would like to pick up on that point, because the 
people who are injured most by an alcoholic spouse are the children and the 
other spouse. 


Hon. Mr. Scott: Yes, but they are injured in a slighty different 
way. It seems to me, tor example, on the subject of alcoholism, that if there 
is alconolism on the part of one of the spouses of a marriage, it is 
appropriate in 1986 to develop relief for the spouse who is injured as a 
result of that in terms of separation, family division, remarriage and so on, 
but it is not appropriate to impose a punishment or disability on the person 
who is an alcoholic. This act puts them in jail. 


Mr. Callahan: Not really. Homewood is not a jail. 
Hon. Mr. Scott: Anything is a jail if you cannot get out of it. 


vir. Callahan: Maybe this is an objectionable clause, but surely, 
quite apart from your comment about this libertarian society we live in, this 
is one issue that has not been addressed. I have experienced in my practice 
many times wives coming to me and saying: ''I have an alcoholic husband. The 
children are suffering. I am suttering. What do I do?" There should be sone 
type ot procedure, short of that requirement whereby you have to get two 
psychiatrists who have enougn guts to say this person has to receive treatment. 


don. Mr. Scott: Let me begin by saying that we are a little off 
topic. I think I agree witn you that it is a very real problem for a person to 
pe married to a spouse who is an alcoholic, just as it isa problem to be 
married to someone who is mean and argumentative and emotionally brutalizing; 
all tnose things make for a very unpleasant milieu. 


However, in a libertarian society--and I intended to use that not in its 
new connotation but in the Bentnam sense--it is considered appropriate that 
society should not impose penalties on those people in terms of restrictions 
or incarceration. Even if the side effect of the penalty will be to benefit 
the life of somepody else, it is not fair or right to do that. 


At the same time, when a spouse comes and explains to you as a lawyer 


that ne or she is living with an alcoholic and that it is very unpleasant and 
very difficult, we have to provide ways for that relationship to be terminated 
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with security, with reasonable dispatch and witnout great litigation. I do not 
tnink we want to allow people to punish each other because they are 
alcoholics--or mentally ill, pnysically ill or any of those things. To live 
witn someone wno has Alzheimer's disease is a terribly unpleasant, draining, 
destructive experience. Nos: 


Mr. Callanan: Okay. Fine. 


Mr. Chainnan: Of course, the same may be said of living with a 
lawyer. 


Hon. Mr. Scott: Indeed, it frequently is. 
Motion agreed to. 

On section 52: 

Mr. Chairman: Shall section 52 carry? 

Mr. Warner: I have just one question: Why? 


Hon. Mr. Scott: There is no necessity to use the word ''widow,"’ which 
is a gender-related description, pecause the section, which has to do with how 
debts can be incurred on public lands, speaks to "heirs or devisees,'' which 
are neutral terms that have the effect-- 


1 think ‘heir’ is®a neutraleterms Heite is either.male sor fenale. 


Mr. Warner: When we remove the word ''widow,'' how does the section 
read? 


Hon. Mr. Scott: There is a subsection that says, ''Except by mortgage 
or charge thereon made in favour of the crown, neither the land nor any 
interest or right therein is, before the issue of letters patent, liable for 
the satisfaction of any dept or liability contracted or incurred by such 
purchaser, his widow, heirs or devisees.'' If you take out ''widow,'' his spouse 
will pe covered by the pnrase "heirs or devisees.'' You do not need "widow" and 
you do not need "spouse." 


Mr. Warner: Is there not still a language problem? 


Hon. Mr. Scott: No. This also relates to unpatented land in Ontario, 
and there is not much lett. There is none where you live, Mr. Warner. 


Mr. Warner: Of tnat I am sure. But is there not still a language 
problem it it says "his''? Would you not want to say "the purchaser's spouse’ 
or whatever that other word is? 

Hon. Mr. Scott: I do not know whether we have taken "‘his'' out. 


Mr. Warner: Not according to what I have in front of me. 


Hon. Mr. Scott: It looks as if we have not, but the Interpretation 
Act will, or we can amend that so-- 


Inter jection. 
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Hon. Mr. Scott: We changed just this one; we have not changed all 
the rest of the act. There is a section in the Interpretation Act-- 


Let me begin. We have not made an effort here to go through each of the 
Ontario statutes to remove the masculine where the sense is applicable to 
either the masculine or the feminine gender. 


Inter jection. 
Dep sills 


Hon. Mr. Scott: Yes. That would be a mammoth undertaking to no 
practical point, and it would keep the committee in session for weeks. We are 
relying on the Interpretation Act, which provides that the use of the 
masculine or teminine alone includes the other, except where a contrary 
intention appears in the language of the statute itself. If you removed "his" 
here, it would be the only section in the Public Lands Act in which the 
masculine was not used. It is similar to the little exercise we had on the 
Fanily Law Act, you will remember, where we were going to put an English 
section in a Frencn version of the bill. 


mr. Warner: Far be it from me to provide an additional 99 years of 
work for some folks. You say the Interpretation Act covers this. I accept 
that. 1 happen to believe that the language is important because tne terms 
used provide a certain connotation. 


Hon. irs Scott: sigaeree. 


Mr. Warner: Over the years language has been traditionally very male 
dominated. 


HORwLiG. ocott: Lyagree. 


Mr. Warner: It is value-loaded. At some point--maybe the advent of 
computers will make the job easier--it would be worth while for the government 
to go back through the statutes and make tne necessary language changes, £f 
that can be done easily. : 


Hon. Mr. Scott: Let me tell you a bit about that. It can, but not 
the way you want to do it. First, we announced in July 1985 that henceforth 
all new statutes would use neutral language. You were present when the 
announcement was made. We have been complying with that in so far as it is 
possible. 


Hundreds of acts use what you call loaded Language. To introduce a bill 
to correct them is an extravagant expenditure of legislative and 
administrative time. It will be possible to correct them as early as 1990, 
when the next revision occurs, because the revision comnissioners under the 
statute will be able to apply to their revision of the old statutes the policy 
we have announced with respect to future language in new statutes. They will 
use "his or her" or whatever is appropriate as the case may be. Tne cheap way 
to do what you want is to wait until 1990, when the revision commissioners can 
doi. 


Mr. Warner: If we are both here at that time, I will ask the 
question again. I have made a note of it. I am satisfied. 


Section 52 agreed to. 
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Mr. Chairman: Section 53, as amended, was carried on May 5. It has 
been dealt with. 


section 54 agreed to. 
Mr. Chairman: Section 54b was carried on May 5. 


Mr. Polsinelli moves that the bill be amended by adding thereto the 
tollowing section: 


"54a. Subsection 20(11) of the Public Service Superannuation Act, being 
chapter 419 of the Revised Statutes of Ontario, 1930, is repealed and the 
tollowing substituted therefor: 


''(11) For the purpose of this section, a person who has attained the age 
of 18 years shall be deemed not to have attained that age if since attaining 
that age the person has been continuously in full-time attendance at either or 
potn of, ‘ 


'"(a) a secondary school; or 


'"(b) tor five years tollowing secondary school, a post-secondary 
educational institution that is recognized as such by the board." 


Hon. Mr. Scott: In the summer or early autumn I announced a series 
of pension changes that were to reflect concerns on section 15 of the Charter 
or Rights and that were designed to remove either age or gender qualifications 
in pension legislation. One is that vesting is based on an age rather than on 
years of service and one is tnat only male mortality tables can be used and so 
on. 


This amendment is a small part of that package and reflects section 15 
of the charter. Tne present superannuation provision permits a benefit for 
which a contributor has paid to be paid to a spouse and children up to age 25. 
That is age discrimination. There is no justification for picking 25 as 
opposed to 23 or 27, which can be rationally advanced under section 1 of the 
Cnarter of Rights. 


What is contemplated by the 25 maximum is a scheme that will permit the 
benefit to be paid to an adult child who presumably is being educated, and 
tnerefore, instead of attempting to encapsulate that principle by using an 
arbitrary age limit that may not be appropriate, we have moved by this 
amendment directly to what it is intended to protect. 


mr. Warner: Good amendment. 
Ms. Gigantes: Whicn will expand the benefits available. 


Hon. Mr. Scott: It is hard to say. I think it probably will. To know 
whether it expanded the benefits, you would have to know whether, in a given 
class, more benefits would be paid if they were paid until you were 25 or if 
more benefits would be paid by this standard. I think 25 would probably mean 
tnat more benefits would be paid. Tnere will be few people who are still in 
scnool after age 25, unless they be lawyers or doctors. It is a test that 
removes an arbitrary age figure. 


Ms. Gigantes: Were the benefits previously paid up to age 25 whether 


the child was in school or not? 
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Hon. Mir. Scott: No. You had to be in school; age 25 was the limit. I 
presune this will permit a benefit to be paid to some people who are in school 
peyond age 25, but tne class, it seems to me, is likely to be very small. I 
Suppose in that sense it is an increase. The downside, it is pointed out to 
me, is that it has to be continuous. Sez 

Ms. Gigantes: That could be a pig downside, could it not? 

Hon. Mr. Scott: It is a minor change, in fact. 

Ms. Gigantes: Was continuity required before? 

Moe Ewartsaves: 

Ms. Gigantes: Why is Mr. Polsinelli shaking his nead? 


Hon. Mr. Scott: It is a natural reaction. 


Ms. Gigantes: Come on, tell us. 
Mr. Polsinelli: I moved the amendment. I should support it. 


Ms. Gigantes: Tell us. You can support it and explain why we should 
applaud it. 


Mr. Polsinelli: I have just one concern, Ms. Gigantes. In the normal 
course of events, an individual graduates from high school at age 18 or 19-- 


mr. Coairman: Speak into the microphone. 
Mr. Polsinelli: I do not want it to pick this up. 
Inter jections. 


mr. Polsinelli: After tive years of education, you are looking at 
age 24, and that is when the benefits would be cut off under this amendment. 


Ms. Gigantes: How is that different? Previously, unless the person 
was in school continuously, the benefits would not have been paid. 


Mr. Polsinelli: Yes, but before they could have been paid until age 


25% 

Hon. Mr. Scott: Here you can take it further than age 25. 

Mr. Polsinelli: But to the cap of five years, is it not? 

Honsubir. ScOEE me Yess 

Mr. Polsinelli: Fron graduating trom a post-secondary institution. 
59:10 p.m. 


Hon. Mr. Scott: If you did not graduate fron high school until you 
were 20--and 1 am Sure there are no candidates in the committee for that--then 
you would go to 25. 
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Tne practical difficulty that you have to confront, of course, is to 
recognize tnat not every equality amendment is going to expand the beneficent 
class. If the expansion of classes of benefits was our objective, we would not 
aecessarily have section 15 otf the charter. The charter speaks to equality and 
that means sone benefits will be lost but the virtue of equality itself is a 
compensating replacement. 


Mr. Warner: That is the overriding concern. 


Hon. Mr. Scott: Tne point is made and will nave to be dealt with 
wonen we come to mandatory retirement. Assuming for the moment that mandatory 
retirement is a breach of section 15, we will have to address the fact that 
certain benetits are lost or may be lost in certain circumstances by 
abolisning mandatory retirement. Benefits are lost, arguably, to young people 
wno do not get the jobs that are not available because older people have not 
retired. but equality itself is tne very reward that we get when we order our 
society in that fashion. 


Ms. Gigantes: After that very fine speech, what Mr. Polsinelli has 
taised is the question of why five years? It could be seven; that would not be 


age discrimination. 


Hon. Mr. Scott: Because five is nondiscriminatory. 


Ms. Gigantes: So is seven. 


Hon. Mr. PocoEtsYess 


ms. Gigantes: Most people graduate from high school at age 18. 
Hon. Mr. Scott: Tne practical problem here is that five years gets 

you to the same point as the old statute in almost every case. We are dealing 

here with an equality section. If we were looking to see how we could maximize 

the penerits under the act, that would not be the concern of this bill or this 

comnittee. We have picked a time frame that comes as close as we can come to 

getting to precisely the same point we were at before. 


Ms. Gigantes: No, it does not, because most people graduate at age 
18 or foe 1 you add five years, as Mr. Polsinelli has suggested, that means 


age 23 or 24. We had 25 years before, so why not make it seven years? 
Hon. Mr. Scott: The old act was under age 25. 
Ms. Gigantes: Let us make it six years. 
Hon. Mr. Scott: ''Hdas not attained the age of 25 years." 
Ms. Gigantes: I will move an amendment to the amendment. 


Hon. Mr. Scott: before the amendment is moved, and not to preclude 
the amendment, 1 will not be able to accept the amendment for the following 
reason: Amendments such as this, which encroach on the fund, have to go via 
tne Treasury and other people who are responsible for the fund. The purpose of 
tnat is to see that the replacement for the discriminatory phrase is selected 
so tnat the minimum damage is done to entitlements. I nave no authority to 
accept six or seven years. 


. Ms. Gigantes: That is fine. Suppose I make my amendment now and we 
delay voting on it until the minister checks his authority. 
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Interjection: Do not buy that line. 


Ms. Gigantes: It is just one little year. It adds up to the same 
number Of years as we had before. 


Mr. Warner: That is a cute argument but it will not hold. 


Hon. Mr. Scott: One little year is just like C. D. Howe and "What is 
a million? 


Ms. Gigantes: You had 25 there before. 


Hon. Mr. Scott: We had under 25 before. 


Ms. Gigantes: Under 25. 
Hor, tin ocott: [hat is 24. 


Ms. Gigantes: That is 24 so 1 am proposing six. 


HotegMn seocott:, Which on top of 19 is) 25-eNowul am just about at the 
end of my capacity to do mathematics. I pray you will not push me a step 
further. 


Mr. Warner: Unless you add zeros and then it is like making out a 
lawyer's bill. 


It is a very interesting argument. There is rarely a piece of 
legislation which comes before a committee or indeed the House, to which there 
is not some price tag. For example, when we look at the rate-setting in the 
work place related to the Workers' Compensation Act, the committee dealing 
witn tnat matter deals with it as a labour matter and does not run to the 
Treasurer (Mr. Nixon) asking whether a change in the rate will have some 
catastrophic effect on the economy of the province. It does not matter which 
act we take a look at; it will have some economic effect. What we are dealing 
with in committee is a matter of principle. It is either a good principle or 
it is not a good principle. 


The government naturally nas an immediate concern about the Treasury, 
and we all have concerns about the expenditure of funds. I would suggest that 
we do not need to go and check with the Treasurer as to whether or not he has 
enough extra loot to handle whatever perceived problems there may be. Instead, 
what we need to deal with is the very matter which Mr. Polsinelli raised. 


Mr. Polsinelli: I moved the amendment, Mr. Warner. 


Mr. Warner: That is true. He moved the amendment and then raised the 
concern, which is a hignly responsible thing to do. 


ily colleague has suggested we change it from five years to six years so 
tnat at least it will provide a benefit to some but not all--most notably 
those who are trying to obtain their law or medical degrees, as well as those 
studying to become architects or chartered accountants. It is still a more 
equitaple situation in that it reaches what was there before in terms of years 
and meets tne first goal, which is to bring it into conformity with the 
Charter of Rights. That is why age 18 was set. 


Hon. Mr. Scott: If you were asking to change a provision with 
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monetary consequences in a statute of which I was the custodian, I would be 
governed by the principle you apply when you give the example of the Minister 
of Lapour (Mr. Wrye) dealing with the bill of wnich he is the custodian. I am 
not the custodian of the Public Service Superannuation Act, nor indeed of any 
of tnese other acts. - 8 


We nave tried to develop a nondiscriminatory formula that most closely 
approximates, in a practical sense, the discriminatory formulation included in 
tne act. We have done that with the approval of the Treasurer. You can either 
accept or reject that, or move your own amendment. But I am telling you that 
without nis approval, tne section proposed will not be proclaimed. This will 
be proclaimed, because I have his explicit authority to introduce it. 


Mr. Warner: How we go through the proclamation exercises is well 
understood by members. Committees deal with bills. The government decides 
whetner or not it wishes to proclaim the entire bill or sections thereof; that 
is its prerogative. d 
Hon. Mr. Scott: Why would you want to introduce an amendment when 


you have not the faintest idea of its economic consequences? It strikes me as 
being extraordinarily irresponsible. 


Mr. Warner: I would think that if you were starting from a base-- 
Hon. Mr. Scott: Tnat got us started. All right. Come on. Let us go. 
Inter jections. 

Mr. Warner: The previous act said age 25. 

Hon. Mr. Scott: No, it did not. It said under age 25. 


mr. Warner: Under age 25. An approximation to reach that age would 
be by adding six to 18. One should assume logically that the expenditure of 
funds should not be any greater by adding six than it was under the previous 
legislation. It is commendable that you are attempting some kind of 
cost-cutting measure by reducing by one year--i.e., to introduce five, which 
will bring it below the threshold of less than 25. 


Hon. Mr. Scott: I am advised that this is a contributory plan. The 
interest here is not simply the interest of the taxpayer, it is the interest 
of the contributors. There are trustees of the plan who make the arrangements 


and approve and examine modifications to the plan. The trustees are selected 
py those wno administer the plan, the government, and by those who can 


contribute and are the beneficiaries. I am not sure the beneficiaries are 
included, but the contributors are included. 


5:20 p.m. 


We go to them and say, "Your act has a discriminatory provision because 
it is age-related. Will you propose an amendment that will be satisfactory?" 


Tney come back, having reviewed the matter, and make a recommendation. I 
am not prepared to impose on those trustees a recommendation that has occurred 
to us one balmy afternoon. They devoted themselves to it and have in mind the 
interests of not only tne Treasury. It is not simply our money; it is that the 
contriputors inay have to pay more. 
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Mr. Warner: Maybe you should have put that up front. 


Hon. Mr. Scott: It was up front trom the beginning. 


Mr. Warner: No. You are telling me now that this amendment comes 
trom tne tolks who are intimately involved with tnis plan. 


Hon. Mr. Scott: Would that make it any different for you? 
Mr. Warner: Yes. 
Hon. Mr. Scott: Your cynicism knows no bounds. 


mr. Warner: No. On the contrary, I am giving you credit for making 
tne kind ot contact witn the affected groups that one should make. 


Ms. Gigantes: I have an amendment and if I may, 1 will speak EOr Les 


Mr. Chairman: Ms. Gigantes moved that clause 20(11)(b) of the Public 
Service Superannuation Act, as set out in section 54a,:as amended, of the 
pill, be amended by replacing "tive" in the first line with "six." 


Tnat is an amendment to the government's amendment. We have had an 
extensive debate on this and I gatner--this is only an impression that the 
Cnairman has arrived at; sometimes I realize it is an erroneous impression. If 
tne menders are ready to vote on the amended amendment, I will call that now. 


Ms. Gigantes: I would like to speak to the amendment. 
Mr. Cnairman: I know there is a great deal more that can be offered 
on this, and so I was in error. I will give the floor to Ms. Gigantes. 


Mr. Warner: I am the one who did all tne talking. She did not get a 
chance. 


ms. Gizantes: I do not believe I saw this amendment before this 
atternoon. It may be a matter of my own confusion in that we have had six 
versions of government amendments to the bill over a period of several weeks. 
I was not aware there was a new pad of new amendments. That is why we have had 
prolonged discussion on some of the items the government has brought forward 


today. I hope I will be forgiven that. 


Tne minister has said we may be granting or requiring, as he frames it, 
in terms of the trustees of the Puplic Service Superannuation Act, a larger 
contripution both by the public purse and by those enrolled in the 
superannuation plan. I think that is fair enough. The reason I do is that ate 
is very normal in Untario to leave secondary school with a certificate at age 
18. If we pass the amendment as it is now framed, we are automatically cutting 
off some ot tine entitlement that would have been available previously. 


If I had been aware of this amendment coming, I would certainly have 
sougnt some additional intormation about the incidence of benefits under the 
existing plan and sought to understand better what the changes to the plan 
might nave to be if we introduce the change to ''six.'' On the face of it, it is 
important that we not move ahead and cut off the possibility of entitlement 
where previously it had peen in existence. 


The minister says ne has a great deal of difficulty agreeing to this on 
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a balmy atternoon. I can understand that, but this is an amendment proposed in 
comnittee. If he nas grievous difficulties in the weeks ahead, then presumably 
ne can do something else about it and give us the information on incidence of 
benetits in the plan as it exists now. Let him show us how the incidence would 
cnange it the period were six years instead of the proposed five and convince 
us this amendment is not needed. I am very reluctant to pass in committee 
something that I can see is going to limit benefits. Tnat is why I am 
proposing this amendment; I nope I nave support on it. 


Mc. Chairman: All right. Are there any further coments on the 
proposed amendment, which substitutes ''six'' for ''five''? I will now call the 
vote on the amendment to the amendment. 


Motion negatived. 


Mr. Cnairman: I will now call the vote on the amendment proposed by 
the government. Section 54a is a new section, is it not? Shall new section 54a 
carry? a 


Motion agreed to. 
section 54a, as amended, agreed to. 
Mr. Chairman: We have dealt with section 54b. 


Mr. Cooke made a motion on section 54c. Mr. Polsinelli, did you want to 
deal with tnis? 


Mr. Polsinelli: No, Mr. Chairman. If it is the same motion, then it 
is on tne tloor already, is it not? 


Mr. Chairman: All right. We have separate sections 54a and 54b, and 
we have dealt with then. 


Mr. Warner: According to my notes we have two sections called 54b. 
We have 54a, which we have just passed, on tne Public Service Superannuation 
Act. I nave in the package 54b. | 


Ms. Gigantes: No, it is section 58. 


Mr. Warner: I am sorry; section 54b is the Railways Act. Is that 
correct? We have already passed that. 


Mr. Chairman: Yes. That was the one dealing with the requirement of 
citizenship. 


Mr. Warner: My notes show we passed that. We are now at section 54c, 
wnich is the Workers’ Compensation Act. Is that correct? 


Mr. Chairman: No, it is tne Retail Business Holidays Act. That was 
the one ot concern to Mr. O'Connor. 


Ms. Gizgantes: No; it was of concern to tir. Warner. 


Mr. Warner: Yes, I asked that this be stood down. I took a look at 
tne Lord's Day (Ontario) Act. My concerns are covered. There is no problen. 


Mr. Chairman: Are we prepared to deal with section 54c then? 
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Mr. Chairman: I believe he has carried out his own review of section 
54c and tne Lord's Day (Ontario) Act, and ne is satisfied. 


Mr. Warner: Precisely. I did some reading. 
Un section 54c. 


Mr. Chairman: This section has already been placed. We set it aside 
in order tor Mr. Warner to review some of the specific implications of what 
was peing suggested. I gather he is now satisfied, so I will call the vote on 
new section 54c. Shall 54c carry? 


section 54c agreed to. 
Mr. Chairman: Section 55 has been dealt witn. 
On section 56. 


Mr. Chairman: Are tnere any comments on section 56? There are no 
amendments. Shall section 56 carry? 


Section 56 agreed to. 


5:30 p.m. 


Mr. Chairman: Section 57 and section 58a were carried on May 8. We 
have to deal witn the main body of section 58. 


May I recap this for the committee's intormation? We have not dealt with 
section 58. We did deal with section 58a, which was a new section carried on 
May 5. We have a government amendment on section 58b and we have a new section 
58c, which was moved and postponed on May 6 for a new amendment. I will deal 
witn each one separately so as to not cause any confusion. We will start with 


section 58. 
On section 58: 


mr. Cnainnan: Is there any comnent on section 58? Snould I call 
section 53% 


Section 58 agreed to. 

Mr. Cnairman: Section 58a, as I indicated, has been dealt with. 
Mr. Polsinelli: I nave a motion on section 58b. 

pir seGiairmar: On; eno. 


Mr. Polsinelli moves that the bill pe amended by adding thereto the 
following section: 


'58p. Subsection 1(5) of the Teachers' Superannuation Act, 1983, being 
chapter 84, is repealed and the following substituted therefor: 


"(5) For the purposes of determining entitlement to a survivor allowance 
under this act, the person who has attained the age of 18 years shall be 
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deemed not to have attained that age if since attaining that age that person 
has been continuously in full-time attendance at either or both of, 


(a) a secondary school; or 


"(b) for five years following secondary school, a post-secondary 
educational institution that is recognized as such by the commission." 


Mr. Warner: We have the same unfair situation being presented to us 
as was previously. In effect, what we are doing, if the government would be 
only a bit more forthright, is renoving a benefit. The Attorney General has 


posed it that to amend the section from five years to six years is imposing an 
additional tinancial burden on the Treasury. I argue the converse; that by 


making it five years from what is the present situation, we are disentitling 
certain individuals. We are removing a benefit from some individuals. 


Ms. Gigantes: In the name of equality. 


Mr. Warner: The Attorney General argues that this is the price one 
pays because of the greater good of equality; that under the Canadian Charter 
oft Kignts and Freedoms equality section, it is a greater good to have attained 
equality in this case by way of age, i.e., 18, than it is to be concerned 
about losing a benetit. The same will be true when we get into the debates 
over mandatory retirement. I acknowledge that there will be arguments about 
loss of benefits because of the mandatory retirement age, if it is removed. It 
is quite arguable whether losing a benefit is a loss of a certain measure of 
equality. 


In other words, it I lose a benefit because of a change in the act, then 
an I being dealt with in a fair and equitable way? If we have persons who up 
until now would be entitled to a certain benefit and that benefit is removed 
because the Legislature arbitrarily changes the age requirement, then I would 
argue tnat we are not treating those individuals in a fair and equitable way. 


One answer to this is to do the arithmetic so that when you make the 
change to 18, by making it six years instead of five, you should then ensure 
that all the individuals who were previously entitled will now be entitled, 
instead of automatically excluding certain individuals who unfortunately now 
will be cut out because of someone's inability to do math. 


You are the crew chief here. Are you going to place the amendment? 

Mr. Chairman: You are working very hard on this one. 

Mr. Warner: The reason I hesitate is that under the rules, to be 
fair, you are not supposed to speak before placing an amendment. You are 
supposed to place the amendment. I have already made a speech. I am not 
supposed to be allowed to place an amendment. 


Mr. Chairman: I am anticipating an amendment, since we dealt with 
this same section a moment ago. I realize you have not accepted defeat on it, 
so I am allowing you to attempt to win the case. 


Mr. Warner: I never accept defeat. 


Mr. Chairman: I can see that all menbers of the comnittee are 
listening with great interest; so carry on. 
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Mr. Warner moves that section 58b be amended by replacing the word 
iyivel in the tirst line of clause (5) by the word “six”. 


I think that amendment is understood. Is there any further comment? 
[nere being none, I will call for the vote. eB 
Mr. Callahan: Are the members not going to be persuaded by logic? 
Mr. Chairman: Maybe they have been. 


We have an amendment to the amendment by Mr. Warner. Shall the amendment 
to the amendment carry? Opposed? 


Motion negatived. 
Mr. Callahan: Was it the same vote again? 


Mr. Chairman: I believe I could have said that just as easily. It 
looked like the same vote, except that we have peen joined by Mr. O'Connor 
since the time the last vote was taken. : 


Mr. Callanan: So there is one more. 
mr. Chairman: That is right; it is going deeper into the pile. 


I will now call the amendment, section 58b, which was put forward by Mr. 
Polsinelli, acting as spokesman for the government on this matter. 


Mr. Polsinelli: Just refer to me as the government spokesman on 
today's occasion. It may be the last time. 


Mr. Chairman: All right. Shall section 58b carry? 
Section 58bp agreed to. 


Mr. Chairman: Mr. Cooke, would you like to withdraw your amendment, 
since we now have another government section being proposed on this one? You 
may move it it you wish. 


Mr. D. R. Cooke: Yes, I will withdraw my proposal. On further 
reflection, I think Mr. Polsinelli has a better idea. 


Mr. Chairman: It sounds as if ne is a menper of the Ford Motor Co. 
He has a better idea. 


Mr. D. R. Cooke: He has convinced me. 


Mr. Chairman: Mr. Cooke moves that the bill be amended by adding 
thereto the following section: 


"580. Subclause 1(1)(xa) (ii) of the Workers' Compensation Act, being 
chapter 539 of the Revised Statutes of Ontario, as enacted by Statutes of 
Ontario, 1984, chapter 58, subsection 1(7), is repealed and the following 
substituted therefor: 


'4i) were not married to each other and 


(a) had cohabited tor at least one year; 
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'"(b) were together the parents of a child; or 


'(c) nad together entered into a cohabitation agreement under section 53 
of tne Family Law Act, 1986." 


Mr. Chairman: Are there comments on tne new amendment? There being 
none, I will call for your concurrence with section 58c. 


Section 58c agreed to. 


Mr. Chairman: Members of the comnittee, we cannot deal with anything 
further at tne moment. 


Hon. Mr. Scott: We could go right around to section 1 again. 


3:40 p.m. 


Mr. Chairman: Do you want to do that? I was going to see if we could 
get adjournment fairly shortly, because we have to go in for the vote on the 
throne speecn. : 


Ms. Gigantes: It-will) be at 6:30sp-m. 
Mr. Chairman: It will be 6:15 p.m. if you go right to the wire. 


Ms. Gizantes: There are two amendments I circulated with which we 


nave not yet dealt. They affect the Building Code Act and the Employment 
Standards Act. 


Mr. Chairman: What sections are those? 


Ms. Giganges: Section 2a, affecting section 19 of the Building Code 
Act and section 13a, affecting section 24 of the Employment Standards Act. 


Mr. Cnairman: Do you want to deal with section 2a? Is there a 
problem for the government with dealing with that? 


Hon. Mr. Scott: Wnich is that? The one that affects housing? 


Ms. Gigantes: Yes, the building code. 


Hon. Mr. Scott: I have no objection to dealing with it. The 
government opposes it, and I will be able to tell you why in due course. 


Mr. Chairman: Does everyone have a copy of section 2a? I do not know 
wnether we have extra copies here or not. 


Ms. Gigantes: They were part of that package. 

Mr. Chairman: I know tney were circulated, put we may be short of 
copies. I do not know if we have adequate copies for everyone at this time. 
Mr. Cooke, do you have a copy? 


bic. ‘DeRe Cooke Yes: 


Mr. Chairman: Is everyone else okay with this particular amendment? 
Ms. Gigantes, would you like to speak to tnis one? 
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Ms. Gigantes: Snould I move it first? 


Mr. Chairman: Yes, please. 


Ms. Gigantes moves that the bill be amended by adding ttiereto the 
tollowing section: 


"2a. Section 1Y of the Building Code Act, being chapter 51 of the 


Revised Statutes of Ontario, 1980, is amended by adding thereto the following 
subsection: 


(3) A regulation made under clause (1)(0) shall not provide an 
exemption from any requirement with respect to, 


(a) access by handicapped persons to new buildings or to existing 
buildings to which extensions or material alterations are made; or 


"(p) amenities for handicapped persons in any building descfibed in 
clause (a)." 


Ms. Gigantes: The amendment is essentially aimed at making sure 
that, under the building code of Ontario, access to buildings shall be built 
into new buildings and major renovations. That is accomplished by removing 
existing exemptions in tne Building Code Act. 


Hon. Mr. Scott: Tne government opposes tnis proposal. I have some 
questions in my mind about wnether we are ad idem about what this does; maybe 
we are. I am advised this amendment would have the following effect in Ontario: 


All residential units, including single-family dwellings or apartment 
units, would have to be accessible. Anybody who applies for a permit for any 
purpose, even in an existing building, would have to render all parts of his 
single-family dwelling accessible before he could get his permit to build a 
framed-in porch. Tne cost tor single-family dwelling owners in Ontario will be 
extraordinary, because accessible means not only wheelchair accessible, but 
also it presumably means accessible to any person, whatever his mode of 
travel. It would not exclude people who travel in beds rather than in 
wheelchairs. 


Second, it would serve to make all industrial occupancies, ranging from 
foundries to mining facilities, accessible. The cost of making those 
facilities accessible would be equally extraordinary. I suppose the question 
of how to make a mine accessible is a technical problem; you dig it a lot 
wider and have different conveyances in it, but it is a very expensive 
operation, and it would apply to any case of a renovation requiring a permit. 


The ramifications of the amendment are extraordinary. The Minister of 
Housing (ir. Curling) has told me the code is in the process of being amended 
to provide some increased accessibility and that the he or his staff nave met 
with certain organizations for the disabled in respect to those accessibility 
provisions. The government cannot accept this amendment. 


Mr. Chairman: Ms. Gigantes, was that your intent? 


Ms. Gigantes: No, and I am not sure that is the effect. 


Mr. Chairman: As I read the amendment, I concur entirely with what 
the Attorney General nas said because it does not talk about government 
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buildings nor does it exclude the private sector at all from being impacted by 
what you are suggesting here. I read it as well that every single building 
permit trom this day forward would go through this horrendous exercise of 
naving to provide for sone form of accessibility in cases where it is totally 
unnecessary and unneeded. I do not think that tnat is what you intended. 

Ms. Gizantes: Hang on, Mr. Chairman, it is indeed-- 

Hon. Mr. Scott: If I could just add one note so we are all on the 
same playing field, a building permit is required where there is a material 
alteration. A material alteration may be, as cases have decided, a relatively 
trivial alteration. Expanding a window to make it a major picture window may, 
in certain circumstances, be a material alteration. Under clause 2a(3) (a), the 
granting of tnat permit will require an indication that the building has 
access for handicapped persons, because that is an existing building to which 
an alteration requiring a permit has been made. 


The chairman is, tnerefore, right. There would be no necessity to make a 
building accessible if it was not new or if there was no requirement of a 
permit. That is to say, if you do not build anything that requires a permit, 
tney probably would not touch you but permits are required for so much these 
days. 


Ms. Gigantes: Let us deal with these two items separately, if we 


can, for purposes of discussion. 
Hon. Mr. Scott: A fence, for example, may be a material alteration. 


Ms. Gizantes: For new buildings, it is the intent of this amendment 
to suggest that access be provided. The reason for that is that we have the 
intent here to provide that handicapped people will have access in Ontario to 
buildings, occupations, housing-- 


Mtr. Chairman: What about private buildings? 


Ms. Gigantes: Certainly. 


Hon. ir. Scott: That is just Ludicrous. 


Mr. Chairman: Do you realize the cost that has been triggered by 
wnat you are suggesting? You are doing it in an appropriate fashion in some 
sense. Your intentions are correct, but do you mean to say that in my home--I 
puilt a patio on my summer home--I would then have to rip out the entire front 
ot my house to provide access for a wheelchair or potentially for an 
ambulatory patient in a bed. 


Ms. Gizantes: I tried to separate two items and you agreed that we 


would discuss one after the other. I was talking about new buildings. 


Mr. Cnairman: Let us take homes as an example. Do you realize the 
additional cost of doing what you are talking about? Let us take second 
stories. You would have to have ramps put in in some instances. Stairways 
would have to accomodate some electrified chairlift. There would be all kinds 
oft things that would come under this as I read this. 


Ms. Gigantes: Yes, that is how you snould read it. That is my 
intent. 


Mr. Chairman: All right then, I understand what you are saying. 
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Ms. Gigantes: My intent is that handicapped people should have 
access to new buildings. What I would like, and what I had hoped to achieve by 
this, is to have commercial buildings and public buildings, which are normally 
accessible to all other people, accessible to handicapped peoplé. Perhaps the 
amendment is not phrased in the right way. Perhaps the Attorney General (Mr. 
Scott) has some suggestions as to how we might limit the phraseology so that I 
achieve what I am trying to achieve. I sought legislative counsel's assistance 
on this ana I think my purpose is clear. It is that we not keep on building 
buildings in Ontario where commercial activities are carried out and where 
public access is normally-- 


Hon. Mr. Scott: --restricted it. 
Ms. Gigantes: Then suggest how we change it. 


Hon. Mr. Scott: The Ontario Building Code applies to all buildings 
in Ontario. What you are saying is that every subdivision house constructed 
has to have the kind of accessibility to which you refer. In all cases, that 
is going to be extraordinarily expensive. Even in public buildings, under the 
Human Rights Code, all proposals, even the ones that are being developed, 
hedge a little, at least for the time being. This has no hedges in it at all. 
Mr. baker's amendments will look like nothing compared to this. 


Ms. Gigantes: Mr. Baker's amendments deal with existing buildings, 
and existing building and new buildings are two different things. We all sit 
around here and wring our hands about how difficult it now is to retrofit 
buildings and public facilities that we built stupidly that bar a great number 
of the residents of Ontario from entry and from access to services. What you 
are telling me is that we are going to continue doing that and we will try to 
balance the retrofit costs against the needs of the handicapped for ever. 


Hon. Mr. Scott: No, I am not telling you that. 


Ms. Gigantes: In the building code, every clause that you have does 
not apply to every kind of building. 


Hon. Mr. Scott: What I am telling you is that any new building that 
takes place will take place in the light of the amendments we are making to 
the Human Rights Code later on, whatever form those ultimately take. Anybody 
building a property from now on, or even doing a major renovation of it, does 
so aware of his responsibilities or what his responsibilities may be when the 
new Human Rights Code provision is enacted. 


There may be owners of single-family dwellings or my farm cottage who 
are prepared to take the risk that no one will ever take me to the Ontario 
Human Rights Commission. Therefore, I will save $50,000 now rather than 
retrofitting my farm house against the day I may be brought to the Human 
Rights Commission. All new builders or new renovators will be aware, after 
this act is passed, of the risk of Human Rights Code application if access 
under the Human Rights Code is normally required. 


The second thing is that we have no idea of the costs of this amendment, 
though I safely think it must be billions of dollars over five or 10 years, 
especially if we want to get any housing built. 


The third thing is that the minister responsible, who is the Minister of 
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Housing (Mr. Curling), has told me to tell you, and it is the case, that he is 
meeting with representatives of the disabled community to increase 
accessibility under an amended building code. 1 propose that you should let 
that exercise be carried forward and then it will be his responsibility to 
produce a code that I hope will reflect the concerns you have. 


Ms. Gigantes: I wonder how he is going to face the impossible task 
of dealing with the fact that it is going to cost billions of dollars to 
design new buildings to provide access to handicapped people. 


Hon. Mr. Scott: He is going to have a more balanced test than the 
one you have proposed, which is to say that everybody who puts in a screened 
porch is going to have to make every washroom in his house and every stairwell 
accessible. 


Ms. Gigantes: I am willing to have my amendment amended, but I am 
not willing to have the minister suggest that we are going to amend the 
building code some time in the future, so that we design buildings with 
forethought for access by handicapped people. here again, I am talking about 
buildings that we would describe as buildings the public has access to for 
services, for recreation and for housing. 


Mr. Chairman: Stores? Commercial buildings? 


Ms. Gigantes: Yes. Absolutely. The minister suggests it will cost 
billions of dollars. This is actively promoting the notion everybody has 
allowed to exist for years that it costs more to design things so handicapped 
people can have access, and that is not true. 


Hon. Mr. Scott: First, do you want it to apply to renovations? 
Ms. Gigantes: If they are major renovations, certainly. 


Hon. Mr. Scott: How are you going to define ''major renovations''? 
"Material alteration’ in the building code, which is-- 


Ms. Gigantes: Take that phrase out. 1 am suggesting that if you have 
the will to do what you have said the Minister of Housing wants to do, then do 
not talk to us about the billions of dollars of cost of designing new 
buildings. 


Hon. Mr. Scott: Let me say one final thing: I do not accept the 
proposition, and I may be criticized for this by you, that because I own a 
house and wish to redesign the second floor or alter it for my own use, I am 
obliged to make that house in every way handicapped-accessible, which will 
mean new bathrooms suitable for wheelchairs, which will require new stairwells 
and new hallways throughout the house. 


Ms. Gigantes: Does the public normally have access to your house? 


Hon. Mr. Scott: No, but you have imposed no restriction on public 
access. That is what the Human Rights Code deals with. 


Ms. Gigantes: Then let us talk about existing, new buildings to 
which the public would normally have access. I am quite willing to amend it. 
If I understand the minister, I will do my best to amend my amendment. 


Mr. Chairman: With respect, we have all-party agreement that we will 
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complete this debate by 6 p.m. That was a previously agreea time restriction. 
Other speakers wish to participate. Ms. Fish is next, then Mr. Warner and then 
Mr. Partington. 


Ms. Fish: I welcome Ms. Gigantes's amendment because she is touching 
on an area that is deserving of considerable examination. I listtened carefully 
to the Attorney General suggesting that in his view there was a more narrow 
focus that might be appropriate with possible word changes. He said on more 
than one occasion, just moments ago, that the Minister of Housing has under 
way major amendments to the Untario building Code, dealing with accessibility, 
that he intends to bring forward. 


I very much object to rushing through in the next two minutes 
consideration of this fairly important point that is being raised. I am also 
very chary of simply ruling out one particular set of words on the suggestion 
that the Minister of Housing--who is not entirely certain what he is doing 
with his rent review legislation, whether he is withdrawing it, amending it, 
proceeding with it or letting it die--is moving ahead on changes to provide 
increased accessibility for the handicapped. : 


Therefore, I suggest that not only do we stand this amendment down for 
discussion on another day, but also that we ask the Minister of Housing to 
join us at committee, as other ministers have done, to assist us specifically 
on the question that clearly relates to this amendment, which is what changes 
are being proposed to the Ontario Building Code and how they may or may not 
fit with what is intended in Ms. Gigantes s amendment. 


Mr. Warner: 1 agree that there is a problem. I would be very shocked 
if there were members of this Legislature, from whatever party, who were not 
aware that there is a problem of handicapped people having access to our 
world. What we have to do is find a solution. My colleague has put forward a 
suggestion and some concerns are raised about it. We ought to go back and take 
another look at it. 


OE p.ins 


I was convinced years ago that changes were needed not only to the 
building code, but also to the section of the Education Act that pertains to 
the teaching that takes place in our schools of architecture. From day one, 
the folks who are designing public and private buildings have to know what 
they are designing and why they are designing them. They have to know how to 
be sensitive to the needs of handicapped people. That has not happened before. 


I want to relate quickly two anecdotes that, to me, show us that 
although it is 1986, in this country we are still living in the 1800s. In my 
area they finished the light rail transit, supposedly one of the most modern 
pieces of technology anywhere on the face of the earth. It is totally 
inaccessible to people in wheelchairs due to the insensitivity of the Toronto 
Transit Commission and others. People in wheelchairs cannot get on the thing. 
I doubt very much whether blind persons could find their way on to that 
machinery very easily either. 


Second, a school board that will remain nameless has on its staff a 
person who is confined to a wheelchair. She is in a position of authority. A 
couple of weeks ago, she was asked to attend a meeting with other people of a 
similar position in the school board at a particular school. They all gathered 
in the meeting room on the second floor of the school and she sat outside the 
building in her wheelchair, unable even to get in the school, let alone to 
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attend the meeting to which she had been summoned. To compound the problem, 
because of modern technology she has the advantage of one of these 
battery-operated, electric wheelchairs, and you know how much they weigh. It 
took four people to lift her and the wheelchair up two flights of stairs 
because naturally there was no elevator, no ramp, nothing. 


This is 1986. Are we going to sit idly by and not do anything about it? 
The Attorney General says no. I am pleased to hear that. 


Hon. Mr. Scott: The minister announced a task force in October and I 
think it has made its report. He is well under way with this exercise. It 
seems to me that this is getting well beyond equality rights. 


Mr. Warner: No. 
Hon. Mr. Scott: I understand your point. 


Mr. Warner: I hope that is in Hansard, ‘well beyond equality 
rights.’ No. I say that it is a measure of equality. If we believe that all 
citizens of Canada have certain rights that are equal, that includes 
handicapped persons. 


Hon. Mr. Scott: David Warner, you are being a little silly. If your 
house requires a building permit, are you telling me that you will spend 
$50,000 or $75,000 to make your house accessible so that you can put a 
framed-in back porch at the back of it? Where I come from, houses are only 1) 
feet wide. You would have to have a ramp like you have outside Queen's Park. 


Mr. Warner: I regret that the Attorney General was not listening to 
my remarks. 


Hon. Mr. Scott: It was testing you. 


Mr. Warner: I did not mention anything about spending money on ny 
house or your house or anybody else's house. What I am saying is that-- 


Mr. Polsinelli: You have to bring it down to reality. 
Mr. Warner: The reality may be not-- 


Mr. Chairman: Mr. Warner, I realize you are launching into an 
argument here. l1 have Mr. Partington yet to speak. Can you carry on with your 
remarks and then sum up so that I can move to other speakers? We are beyond 6 
p.m. 


Ms. Gigantes: Can I move on a procedural point that we simply 
adjourn this discussion? 


Mr. Chairman: Yes. If 1 get the mood of the committee correctly in 
listening to Ms. Fish's remarks, you may wish to deal with this in a somewhat 
more relaxed fashion, rather than trying to hit some arbitrary deadline. I do 
not think there is anything inappropriate about that, so if you would like to 
leave this matter incomplete and open for the moment, it would give Ms. 
Gigantes an opportunity perhaps to tighten up her amendment, to discuss with 
other members of the committee what might be acceptable in terms of a step in 
the direction she is proposing, and we could deal with it more fully at a 
later point. 
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Mr. Warner, I have cut you off. May 1 refer to Mr. Partington for a 
moment in case he has something further he wants to add. 


Mr. Partington: My remarks are perhaps not needed. From the party 
that is always emphasizing low-cost housing and emphasizing a housing crisis, 
the amendment--perhaps it was not meant to be this broad--would make the 
crisis go through the roof. There would be housing for no one at any income if 
this amendment were passed. 


Mr. Chairman: Mr. O'Connor is the final speaker on the matter before 


I call for adjournment. 


Mr. O'Connor: I agree with my colleague's comments about dealing 
with this matter at a later date. Can we deal with the second part of her 
suggestion, that the Minister of Housing be asked to attend to assist us in 
our deliberations? 


Ms. Gigantes: I did not ask that. 
Mr. O'Connor: We did. You were not listening. 
MS serishe: lL did. 


Mr. O'Connor: As the minister has pointed out, he has conducted a 
task force and it has reported. I think his comments in this regard could be 
of considerable assistance to us. 


Hon. Mr. Scott: I hope that this amendment can be considered after 
we have dealt with the Human Rights Code amendment. When we have dealt with 
the Human Rights Code amendment, we will have some sense of the dimension of 
the problem. Then, it seems to me, the committee will have to decide if it is 
going to take evidence. If you want evidence on this, including the minister, 
I think you should have evidence. We will attempt to provide it if you want to 
go this route of having architects and engineers and obtaining some estimate 
of the costs. 


Ms. Fish: I tried to draw a parallel with the attendance of the 
Minister of Labour (Mr. Wrye) at the conmittee one day, sitting immediately to 
the Attorney General's left-- 


Mr. O'Connor: And the Minister of Health (Mr. Elston). 


Ms. Fish: --and the Minister of Health coming next week to assist 
the committee. I can see no reason whatsoever why, if reference is being made 
to work within the Ministry of Housing, the Minister of Housing would be 
unable to attend in a similar capacity to assist the committee. 


Ms. Gigantes: In terms of scheduling, I am quite happy to go ahead 
with the Human Rights Code amendments first. I have no objection to that 
whatsoever as long as we can renew this discussion at a later time. 


Mr. Chairman: Note has been taken of that. I believe we have . 
agreement that we can reopen this. Do we have an answer to Ms. Fish s query 
with respect to the Minister of Housing? Do you want to respond to that now? 


Hon. Mr. Scott: I will be glad to consider it. 
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Mr. Chairman: That being the case, we have had a relatively 
productive afternoon. I ask that we finalize our discussion now. 


The committee adjourned at 6:08 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 
STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Tuesday, May 20, 1986 


ipewcomm ttee met, ati 375) p.m. in ‘room.223 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
contorin to section 15 ot the Canadian Charter of Rights and Freedoms. 


Mr. Chairman: I call the meeting to order. I have been given 
indication of some matters of procedure that members wish to raise. First, Mr. 
U'Connor, following whom [ will turn to Mr. Partington and then to Ms. 
Gigantes regarding procedural matters they have advised the chair they wish to 
raise at the outset of the meeting. - 


mr. O'Connor: By way ot a point ot privilege, which 1 suggest 
attects not only my privilege but the privilege of all members of this 


committee, I wisn to raise a question relating to the Hansard reproductions of 
our comnittee deliperations and particularly the so-called Instant Hansard 
reproductions ot our deliberations. I had occasion recently to require and 
request Hansard on past committee meetings. I am told it now takes between two 
and tnree weeks to obtain even the Instant Hansard sections. 


I had occasion recently to look up the definition of the term "instant" 
in the Concise Uxtord Dictionary and tound that it means "occurring 
immediately; hurriedly produced; urgent, pressing.'’ I suggest, by anybody's 
detinition of "instant,'' the Hansard we are receiving is clearly not that. 
Inere is a problem. I suggest we are entitled to obtain Hansard much more 
expeditiously than the two weeks to three weeks in which we are getting it at 
present. I do not in any way blame the persons involved in the Hansard 
situation. I know they and tneir tacilities are taxed to the limit and they 
are doing tne best they can. 


A couple of solutions cone to mind; proposals for the committee to 
consider. Une is to allow us access to the tapes taken of these meetings. I 
made that request of Hansard and was told that was out of the question and 
will not be done. That would assist on a more instant basis than the two to 
three weeks they now take to produce their reports. 


More important, perhaps, Mr. Cnairman, you should be directed to send as 
strongly a worded message as possible to the Legislative Assembly, which is 
responsible for the production ot Hansard, to see whether there is not same 
way around the proplem that continues to plague us. I recall we had a 


discussion at the outset ot our meetings on bill 7 several weeks ago. As I 
recall, and I have not seen this in Hansard because it is not yet available, 


there was some kind of promise made that it would be quicker and better 
produced than in the past. 


The least we should do is redefine the term ‘Instant Hansard" and drop 
tnat very misleading adjective, as it does not mean what it is supposed to 
mean. 
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We should at least make some formal approach to the Legislative Assembly 
to try to resolve this problem. 


Mr. Cnairman: As chairman, a matter of weeks ago I took the action 
you suggested and made it known to the Speaker I was not satisfied with the 
delay in our receiving Hansard. Tne appropriate action would probably be to 
Tun a Copy of my earlier letter witn a supporting statement based on the 
coumittee's feelings, if it directs me to do so today, to reinforce what I 
said earlier. I would pe pleased to do tnat. I am apologetic for the delay in 
Hansard, but it is out of the nands of the chairman. I will make every effort 
to get it here more quickly than has been the case in the last while. 


Mr. U'Connor: If you are redirecting a letter to Hansard, may I ask 
you to include the suggestion that we have access to the tapes of the meetings 
under appropriate circumstances, if we make a proper request, and that we set 
up a time to do tnat? 


Mr. Chairman: Certainly. Is there any disagreement with the -action 
peing proposed by Mr. U'Connor? If not, I will take that action, which is to 
press on for the receipt of earlier transcripts of Hansard. I see no 
disagreement witn Mr. O'Connor's position. I then consider that closed, and we 
will proceed. 


Mr. Partington: I understand that today we will be proceeding with 
amendments to the Mental Health Act. 


Mr. Chairman: Yes. 


Mr. Partington: We have heard submissions with respect to civil 
rights; I think we perhaps have not heard enough with respect to patients’ 
rights. We nave with us today Dr. Jack Saunders, who is the director of health 
services with the Untario Medical Association, and Dr. Brian Hoffman of the 
Clarke Institute of Psychiatry, who is also an executive of the Ontario 
Medical Association and of the Untario Psychiatric Association. I believe it 
is important in dealing with these very substantive amendments that we hear 
trom these gentlemen. I do not see how we can properly ea with this in the 
pest interests otf all without having their input. 


Mr. Chairman: Mr. Partington moves that we reopen the hearings so 
that we may hear specifically from both Dr. Jack Saunders and Dr. Brian 
Hoftiman. 


By way ot clarification, the motion is for this group only? 


Mr. Partington: Yes. 


Mr. Chairman: We may have other requests. I believe another request 
is either in or coming in, not with respect to the psychiatrists' area of 
interest, but witn respect to the developers’ area of interest as it relates 
to adults-only buildings. Your motion is for this group only. 


Mrs Partington; Yesjeit is today. 
Mr. Chairman: Is tnere any comment? 
Ms. Gigantes: I do not see the need to reopen submissions, but if we 


are to reopen submissions it mignt be useful to near from people besides Dr. 
Saunders and Dr. Hoffman. The nature of the amendments we are dealing with has 
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little to do with the treatment ot patients. The amendments I have tabled and 
tne amendments addressed by the Ministry of the Attorney General deal with 
such matters as admission, status on appeal, transfers, incompetence 
determination criteria, restraint, file access and limitations, general 
process and procedures as they affect the rights of psychiatric patients. 


4 p.ii. 


I do not see it would be enormously valuable to get into a discussion of 
great complexity about psychiatric treatment. There may be questions we will 
want to raise around a variety of these items, but we did ask for the 
assistance ot staff who are tamiliar with both the legislation and with 
Current practice with regard to psychiatric patients in Ontario. Those people 
will pe available to us. There probably is some difference of opinion on some 
ot the items I have mentioned, but I do not know that we need to reopen our 
hearings. I, tor one, would be very reluctant to do that without calling upon 
other people who nave provided proposals that may be the ones the gentleman 
referred to by my nonourable triend would like to speak to. - 


Basically, my position would be that we should not reopen hearings. If 


tnere are matters of fact or current practice we should know about, we can ask 
tne statf who have been made available to us today. ; 


Mr. Chairman: Before I go to the next speaker--and I have a long 
list of members who have indicated an interest in speaking on this matter--I 
would Like to read into the record a letter I have just now opened from Gordon 
kK. Cunningham, president of the Ontario Hospital Association, re Bill 7. It is 
a very short letter. 


"I am writing to you with respect to Bill 7 and the proposed NDP 


amendnents to the Mental Healtn Act. Approximately 69 public hospitals in 
Ontario are designated as psychiatric facilities. These institutions are 


governed by the Mental Health Act, as well as the Public Hospitals Act. 


"The Ontario Hospital Association has reviewed the proposed NDP 
amendments to bill 7 respecting the Mental Health Act, and we urge that the 
committee reject these proposals pending a thorough review of the act and the 
proposed amendments and the impact they will have on the health care of 
psychiatric patients in public hospital settings. 


"Attached is a brief overview of some of our concerns with respect to 
the amendments." 


That is the end of the letter. I have not gone over all the comments 
with respect to the amendments, but let me say that the third paragraph of 
tnis letter indicates, from the perspective of the group writing to us, that 
tnere will pe some impact on health care and psychiatric patients in public 
hospitals. I have not joined the amendments together with their critique of 


same. I share that letter with you, if you like. 
Ms. Gigantes: Did they provide a "critique of same’? 


mr. Chairman: A critique in the sense of a one-page outline of eight 
items, whnicn I will share with you as well. 


Ms. Gigantes: Do 1 understand that you read us the letter so we 
would know that the OHA does not want us to amend or deal with the Mental 


Healtn Act? 
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vir. Cnairman: I do not tnink that is what it said. It recommended "a 
tnorougo review Of the act" prior to the passing of any amendments. 


Ms. Gigantes: Perhaps you will help me understand that. It means 
that the OHA is telling us not to consider any amendments to the Mental Health 
Act in Bill 7, to postpone the whole thing until there is a complete review of 
tne Mental Health Act. 


Ir I am correct in that, the OHA is suggesting, notwithstanding the 
equality rignts section of the Charter of Rights and Freedoms, that we not 
deal with matters which may very well be the cause of appeal and challenge in 
Untario. We have a good, strong sense that the equality rights section of the 
Cnarter would mean that existing Ontario law is inadequate. 


I would just like to make that point. The reason we are dealing with 
mental health amendments in Bill 7 is because we have a strong sense--as has 
the Ministry ot the Attorney General, certainly--that there are sections of 
our mental health legislation which are an infringement of equality rights 
under the Canadian charter. we have to bear that in mind. 


It is all very well for the OHA to ask for a complete review of the — 
wental Healtn Act, put that is not what we are into here. What we are into is 
trying to bring our legislation into conformity with the charter. 


Mc. O'Connor: I find it remarkable that my colleague describes the 
amendments she has introduced as affecting not the treatment of patients but 
legal rights. 


The reduction of the requirement to assess somebody from five days to 
six hours surely affects the treatment that patient receives. The transfer 
trom one facility to anotner is surely designed for the purpose of affecting 
his treatment, either upgrading it or downgrading it, or whatever. The 
imposition of restraints, chemical or otherwise, surely has to do with the 
treatment of a patient. Each and every one of the amendments deals directly 
with tne treatment of patients in our mental hospitals. 


During, Our public nearings, we did not hear from the medical profession 
as sucn with regard to the Mental Health Act and the need for amending it, or 
otherwise. The reason for that perhaps was that the amendments tabled by the 
New Democratic Party were done so either after the end of our public hearings 
or very shortly before. The medical profession, the psychiatrists in 
particular, simply did not have the opportunity to react and to come before us 
witn tne bill. Quite naturally, and expectedly, neither seeing nor hearing of 
any amendments before the committee, they assumed there would not be any 
amendments, certainly not of the nature proposed by the NDP. Thus they did not 
get together their material and come before us. 


Given that set of circumstances and the substantive nature of the 
amendments I feel it is only natural that we should welcome these doctors most 
readily and hear tneir views for 20 minutes or half an hour. I predict that 
wnat is going to happen is that we will debate the issue of whether or not 
tney should be heard tar longer than it would take to hear them. 


As you have indicated, there is a long list of speakers. I am sure we 
will get back and forth and around the room two or three times. We would save 
everybody a lot of time if we were to simply use that time to hear them out, 
pecause they are tne ones most involved in the mental health field in Ontario. 


I am sure they can give us information that will be of value in our subsequent 
deliberations. 
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Mr. Cnairman: Your comments are well taken. If we are going to make 
tne best use of our time I would ask all the speakers to restrain the rhetoric 
as much as possible. 1 do not mean that in a personal way because you are the 
next speaker, Mr. Cooke. I only mean that in a very global sense to all of 
tnose who are to follow. Mr. Cooke, you now have the floor. .- 


Mr. D. R. Cooke: When we were dealing with the first procedural 


matter [ was wondering wnat the Hansard reporter would think when typing up 
the Hansard on that matter. 


On this matter, I would support Mr. Partington's suggestion. The 
proposal to amend the Mental Health Act in this area is one of the most, if 
not the most, sensitive proposals we have to consider. I do not recall hearing 
anything very clearly put to us from the professional viewpoint. 


We heard from the group, On Our Own. They had a very strong proposal to 
make. It was received with some empathy. However, a number of us in this room 
nave had professional situations in which we have had to spread out difficult 
problems of trying to balance mental health proplems with civil liberties. I 
think we need all the help we can get. 


I notice Dr. Henderson is here. He has indicated interest in providing 
us with any help and assistance from a professional standpoint that the 
comittee might be interested in hearing. Initially, I would support Mr. 
Partington's proposal. 


Mr. Warner: I wisn to speak to the procedural aspect of this. In all 
respect, it is normal procedure in committee that once we have heard public 
presentations, and the committee goes into it clause by clause, the matter is 
left entirely to the committee. We do not normally then entertain a reopening 
ot the hearings unless there is some extraordinary reason. 


When a committee does that, though, I take it as a singular event; that 
is, it does not necessarily set a precedent for anyone else coming before us 
on any other matter. 


Mr. Chairman: I think I made that clear. 


4:10 p.m. 


Mr. Warner: Except that I heard the little section in there about 
some group tnat had comments to make on a section which was already passed. 
First, I take that to be an entirely separate matter which we can discuss at 
some other time. If the committee decides now that it would like to entertain 
some individual who is not a member of the committee, it does not affect 
whatever this otner request is. It has no bearing on that. That needs to be 
clearly understood because if we are about to depart from the normal 
procedures, it is solely on tnis event. 


I can understand there are compelling reasons. One is that we are now 
dealing witn a section which is very difficult and a section on which few of 
us have tne expertise, althougn we asked for and I think there are people from 
the Ministry of Health present to assist us in our deliberations. That is very 
much appreciated, and we will have at least one member of the assembly with us 
this afternoon wno has some background in this field. 


I do not wish to appear to be unco-operative in any way. If the members 
feel more comfortable having someone available to answer questions as they go 
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tnrougn it, fine. The other side of it is passing legislation and not being 
confortable witn what you have done. That is not a good thing. I make the 
point very strongly that if the committee decides it is going to entertain 
sone advice from people who are not members of the assembly, this does not in 
any way set a precedent tor any future meetings of this or any- other committee 
ot tne assembly. 


Mc. Chairman: Could I respond briefly from the chair's standpoint? 
(nere is nothing out of order in wnat we are doing. It is umique and unusual, 
but tne coamittee is all-powerful with respect to whether it wants to reopen a 
particular clause, go back or whether it decides to hear from individuals 
atter the hearings have been concluded. That part is in order. 


The only reason I raised tne issue of the other group was that I have 
received a pnone call from them indicating that they nad some concerns about 
the other issue, and I nave made no promises to them whatever. Perhaps a 
member of our committee nas heard from them as well and wishes to make a 
singular submission with respect to their argument. : 


What you are saying is absolutely correct. We are dealing with only the 
issue of tne psychiatrists now as it relates to Bill 7 and nothing else. 


I have to take them in order, if I might. Dr. Henderson is next. 


Mir. Henderson: As Mr. Cooke says, I am happy to be here and I will 
help in any way 1 can. I want to say, however, that I am a former practising 
psychiatrist. It has been some years since I have practised in a general 
hospital setting, so I would want to say there is some comfort and relief to 
me to know Dr. Saunders and Dr. Hoffman may have an opportunity to say a few 
things. 


For wnat it is worth, it seems to me that the kinds of amendments that 
are being contemplated and proposed would very much affect treatment in ways 
tnat may not be so apparent. I can say that from my years in general hospital 
psychiatry, when amendments to the Mental Health Act came down, tney had 
tar-reaching ramifications and spinoffs in the actual clinical conduct of 
treatment that I am sure were not foreseen and perhaps would not even have 
been toreseeable by us until we spent six months or 12 months getting used to 
them and seeing what they translated into in practice. 


Just to take a couple of obvious examples, whether it is 120 hours or 
six hours really does make quite a difference to the way you go about doing 
something clinically. Whether you talk about chemical constraint or mechanical 
constraint, generally, the issue of restraint has far-reaching clinical 
spinoffs as well. 


Quite apart from the direct effect on treatment, I think it is important 
to hear trom practitioners who can talk about some of the indirect spinoffs 
that can occur. For example, the whole approach to the hospitalization and 
treatment of involuntary patients can change according to the nature of the 
legislation pearing on the process. You can tind yourself, with the best of 
intentions, creating a setup that does not work because clinicians, as a 
result of it, simply shy away from that area of practice. I have known that to 
nappen. 


fhe business of getting second opinions in communities that are 
geographically isolated and wnere you have to reach 100 miles to find a 
consultant can be horrendous and time-consuming and very difficult if the 
consultant is already very busy in his own community. 
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I think it would be valuaple to hear more clinical input, because I 
really believe the types of amendments that are being talked about will have 
very far-reacning clinical ramifications. 


mr. Chairman: Thank you. I have Mr. Partington, Mr. Polsinelli and 
Ms. Gigantes. ercead 


Mr. Polsinelli: You can take me off the list. 
Mr. Chairman: Totally off the list? 

Mr. Polsinelli: Just on this issue. 

Mr. Chairman: On this issue? All right. 


Mr. Partington: I want to reiterate my reason for moving the motion. 
To answer Ms. Gigantes clearly, every amendment deals with patients' rights in 
treatment. They are substantive, and we would be grossly negligent if we did 
not hear from the people who deliver the treatment. After all, they are most 
accountable. If we are talking about accountability, it is not the judges or 
members of the review board, but the doctors who have to deliver the service, 
and we have to hear from then. ; 


Ms. Gigantes: On Mr. Partington's point, both he and Mr. O'Connor 
may pe contusing medical treatment with treatment under the law. I put it to 
the committee that we are dealing with treatment under law and the provisions 
made under the law tor tne rights ot psychiatric patients within our medical 
system. We are not dealing directly with medical treatment. We are not telling 
anybody how to carry out treatment. We are dealing with matters such as five 
hours against 120 hours. We are talking about matters affecting the rights of 
a psychiatric patient wno nas been involuntarily committed. Nowhere in our 
criminal law do we have a right to lock anybody up for 120 hours with no 
assessment, no charge, nothing. We are talking about treatment under the law. 


I am sure it will make a difference to the habits of psychiatrists who 
practice in Ontario in their application of medical treatment. There is no 
doubt about that. We are talking about the framework of treatment. We are not 
talking about the nature of treatment but treatment under the law. These are 
two very different matters, which are getting confused in loose language. 


If, as seems likely, this committee decides to open clause-by-clause 
discussion on these amendments to experts familiar with treatment as medical 
protessionals, tnen I will make two proposals that I ask the committee to 
consider. 


First, we deal with matters not in terms of presentation but discussion 
on each clause. In other words, we follow an orderly process, clause by 
clause, and try to separate the elements into their subject areas. For 
example, several amendments will affect the process of admission and several 
will affect tne status of a patient concerning appeal. I would like us to look 
at these items subject by subject. 


Second, if we are to hear expert opinion on why a proposal should not go 
forward, I would like the committee also to hear expert opinion to the 
contrary. I also ask the committee, if we are to hear from medical 
protessionals, that we also hear from people involved professionally in 
patient advocacy and expert in psychiatric law and the practice of mental 
health medicine in Untario as it affects equality rights of psychiatric 
patients. 
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4:15 p.m. 


Tnat is the only way we can proceed because, as a lay member of this 
comnittee, I am not in a position to argue with a doctor of psychiatry, with 
an expert point of view, without listening in conjunction with that to 
somebody who has looked at it from the patient's point of view in the context 
of tne Charter of Rights. 


There are tnree people here who could add to that discussion and whom I 
would like to invite if we are going to hear from Dr. Saunders, Dr. Hoffman 
and Dr. Henderson. I would like to invite Carla McKague from Advocacy Resource 
Centre for the Handicapped, David Giuffrida from the Psychiatric Patient 
Advocate Office and Peter Bartlett. That would be my proposal. 


Mr. Chairman: The question of wnether others are invited to 
participate in the debate and appear before the committee is a second part. To 
keep tne main motion clean, 1 would prefer not to take it as an amendment. 
However, if you wish it as an amendment to expand our terms of reference to 
include the other gentlemen whom you nave just identified, I will call your 
amendment first. 


Ms. Gigantes: It is not our terms of reference; it is our process 


nere. 


Mr. Chairman: You are suggesting a process and that is what I am 
putting in tne torm of an amendment, if you want that. It certainly is not the 
main motion; it is in addition. The main motion speaks specifically to the 
Untario Hospital Association and the group identified by Mr. Partington. That 
is the motion I will call. If you have an amendment which includes the other 
group, lewill’call (thatelirse. 


Ms. Gigantes: Go ahead as you please. One way or the other, we can 


deal with it. 


Mr. Coairman: You have to move it. Do you want to move it as an 
amendment or as a separate motion? 


Ms. Gigantes: There is no need for me to move it if we do not decide 
to go ahead on the first. Let us deal with Mr. Partington's proposal. 


Mr. Chairman: That is what I would suggest. In fact, I think I did 
Suggest that. 


Ms. Gigantes: Fine. 


Mr. Chairman: We will deal with Mr. Partington's motion, which is to 
near from Dr. Saunders and his delegation with respect to Bill 7, the Mental 
Health Act and psychiatric patients. 


Mr. Callahan: On a point of clarification, Ms. Gigantes suggests we 
go through the amendments and presumably the psychiatrists and then the people 
who are not psychiatrists will address us as we go through each amendment. 
Unless the psychiatrists have pencilled off their books for the balance of 
this month at least, that is not realistically possible. 


I appreciate your concerns and I agree that this is a very significant 
act, but a better approach mignt be to allow them an opportunity to see the 
amendments and comment on them in writing for each member of the committee. 
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Then we would have that before us and be in a position to deal with the 
amendments in their absence. I do not know whether the doctors or the 
laypeople have enough time to sit around here with us and go through the 
amendments one by one. 


Ms. Gigantes: Unless we nave an opportunity to question them about 
their submissions to us, what is the point of the process? You would put us in 
a position where we either take their word for it or we do not; we either 
understand or we do not. We could not ask any questions. 


Mr. Callahan: Let us assume Mr. Partington had not brought forward 
the request that the doctors be able to address us and in return you had not 
brought torth the amendment that the laypeople be entitled to address us. We 
would have nad none of that; we would have gone ahead and dealt with the 
amendments on our own. All I am saying is that, as a practical matter, I do 
not see how we could possibly keep these people on tap to go through it 
amendment by amendment. 


There are numerous amendments by yourself and a number of government 
amendments. Reading those into the record, which I am sure will be terribly 
stimulating to all those in attendance, will probably take the balance of 
today and perhaps part of tomorrow. We would then be into next week. I do not 
think these people have the time to do that; so as a practical matter, we are 
voting on something that may pass, but it is going to nave a very impractical 
result. 


Ms. Gigantes: It has not been moved yet. 
Mr. Callahan: I will wait and see what happens. 


Mr. Chairman: Mr. Hennessy has indicated his wish to speak, and 
stretching tne rules a bit, I will allow Mr. Partington one further point. 


Inter jection. 
Mr. Chairman: Are you going to withdraw it? 


Mr. Partington: I am fine now. 


Mr. Chairman: That has simplified the whole thing. 


Mr. Hennessy: My suggestion is to put both parties in the same 
resolution. Instead of arguing back and forth, let everybody have a say in the 
matter and then we will have no problems. 


Mr. Chairman: Okay. Do we have a motion from Mr. Partington that is 
clear enough that we can vote on it? 


Mr. Partington moves that we now agree to hear from Dr. Jack Saunders 
and Dr. Brian Hotfman. 


Mr. Cnairman: I was watching for any sign of life from Mr. Warner 
and Ms. Gigantes. How are you voting? 


vis. Gigantes: I will vote against it because I think we should 
proceed. 


Mr. Chairman: Mr. Warner, you are sticking right with Ms. Gigantes 
on this. 
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motion agreed to. 


Mr. Chairman: With a minimum of discussion, could we then go to Ms. 
Gigantes? Do you wish to pring up the second part of this issue? 


Ms. Gigantes: Yes. I would like to move that we invite the three 
people I had introduce themselves to the committee to make comments also on 
tne amendments. I will leave it as simply that. I do not know the process 
under which we are going to operate here. I do not know if Dr. Saunders and 
br. Hoftman will make a statement or whether they will join in the 
clause-py-clause discussion. 


Mr. Chairnnan: It would be inappropriate for any group to join in the 
clause-py-clause discussion. Quite frankly, as chairman, I think we should get 
the input in quite the same way as we do during the course of the hearings. 
nen we can allow the good doctors either to remain and listen to our debate 
or to leave as is tneir wish. Mr. Callahan made some appropriate points. Quite 
frankly, it is out of order. We could be called into some criticism and 
questioning if we allowed any group to get involved in the clause-by-clause 
debate. 


Ms. Gigantes: Then my motion is quite simple and straightforward. 
Wnatever process Dr. Saunders and Dr. Hoffman are invited to join, we should 
invite at least two spokespeople from the groups I have mentioned also to make 
whatever appropriate interventions are required. 


vir. Chairman: That being the motion, Mr. O'Connor wishes to speak to 
Le 


Mr. O'Connor: I have a question as to whether any one of the three 
or the groups they represent have appeared before us or made a presentation to 
us during the previous public hearing section of the committee hearings. If 
they have, { suggest they have had their shot at it and I would vote against 
their association or group being permitted to speak a second time. If they 
have not, I will support Ms. Gigantes's motion with respect to those parties 
or groups that have not yet spoken to us. 


Mr. Chairman: Could you clarify that for us, Ms. Gigantes? 


Ms. Gigantes: We have had submissions, but I put it to you that as 
we head into clause-by-clause debate, with all this rumour of how our medical 
protessionals are upset with the clauses we are considering, it is very 
important for us to refresh our memories about what the groups that have 
supported these changes have had to say. Anything else would be leaving 
ourselves open to the last influence we had, which would happen to be to be 
one side of a discussion. I do not think that is a good way to proceed. 


Mr. Chairman: Are there any further comments from the members of the 
comittee? 


Mr. O'Connor: Who has made presentations to us? 


Mr. Chairman: We did not get clarification on that. Could you 
gentlemen indicate? I know you have spoken before, sir, but could you clarify? 


Mr. Giuffrida: The Psychiatric Patient Advocate Office of Ontario 
has made a submission to this committee. 
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Ms. McKague: ine Advocacy kesource Centre tor the Handicapped has 
made a submissions on the Mental Health Act, which addressed a number of the 


issues in Bill 7. Only one projected amendment to the Mental Health Act was 
discussed in that submission. 


4:3U p.m. 


Ms. Gigantes: It was the first submission that was heard, I believe. 
It goes back about two months ayo. 


Mr. Cnairman: I received tnat clarification. Did Hansard pick that 
up at all? Is there anything I can do to help you in connection with that? Do 
you have sufficient for your requirements? I want to make sure we get it on 
toe record and that it is clear. It anyone calls back to find out what we 
actually discussed, it will be there tor everyone to read three months from 
now wnen we get the Instant Hansard. 


mr. O'Connor: For the assistance of Hansard, I think the indication 


trom the tnree persons was that two of them had made presentations previously 
and one had not. 


Ms. Gigantes: NO. -inat isi notecorrect. 


mr. U'Connor: That being the circumstance--I think I nave tne floor. 
Mr. Warner: Tnat is not wnat was said. 
MsmiGieanles :adnated snot correct. 


MoeeO* Connor: Suresit iwas. 


Ms. Gigantes: No. 


Mr. O'Connor: ‘lwo had made presentations and one had not. 


ms. Gigantes: No. The Advocacy Resource Centre for the Handicapped 
submission was made by David Baker, it you will remember, on the tirst day of 
our public nearings, which goes back something like three months. 


Mr. U'Connor: Which makes my point. Two of the groups have made 
submissions and one has not. 


Ms. Gigantes: You said "persons." 


Mc. O'Connor: Persons or groups. I was careful to say that on my 
first time through. 


Mr. Warner: It dealt primarily with other subject material. 


Ms. Gigantes: Which we will be coming to. 

Mr. O'Connor: Mr. Chairman, if I can deal through you in this 
matter, the point is that two of the groups have been before us and had the 
Opportunity to make whatever submissions tney wished. Apparently, the first 
time through one of them chose to deal only very briefly with the Mental 
Health Act amendments. We cannot dictate to them the subjects they are to deal 
with. They are well aware of Bill 7, what it says and what amendments were 
peing proposed, and they could well nave made supmissions with respect to the 
Mental Health Act amendments at that time. 


J-12 


I am not overly strong on this point, but 1 want to be fair. we opened 
up the discussions to tne two doctors because they had not had the é; 
opportunity. They nad not seen the amendments; they had not been tabled unti | 
atter tne puolic nearings. The groups that are here now are not 1n tnat 
position. At least two of them have nad the opportunity to make presentations 
to us. For tnat purpose, I suggest we split the three and go into then 
separately. 

Ms. Gigantes: There has been a mistake here. I tabled amendments to 
those of the Attorney General (Mr. Scott) several months ago, way before 
public hearings began. 


mr. O'Connor: Not tne ones we are dealing with now. 


Ms. Gigantes: There are additional ones, but those have been on tne 


public record tor a long time. 
Mr. Callahan: I move we call the question. 2 
Mr. Warner: Yes, call the question. 


Mr. Cnairman: The cnair has been directed to call the question. 1 
will do so. All those in favour of Ms. Gigantes's motion? Opposed? 


Motion agreed to. 


Mr. Chairman: Ms. Gigantes' motion is carried, and the other groups 
in total will also be allowed to speak betore the committee. The chair wishes 
to make it clear these will be submissions as in the normal form of hearings, 
not clause-by-clause. Please do not proceed on a clause-by-clause basis or 
attempt to do that. I will call you out of order if you do. 


Mr. Callahan: On a point of order, Mr. Chairman: Have the groups 
toat are apout to address us seen all the amendments, and will their comments 
pe confined to them? 


Ms. Gigantes: He just told them not to address the amendments. 


Mr. Chairman: No, I have told them not to address them 
cilause-by-clause. Tney can make their submissions in any fashion they wish. 


Mr. Callahan: We could hear from soup to nuts here, although that 
will be-- 


Mr. Warner: We will find out, will we not? 
Inter jection. 


Mr. Cnairman: Is it agreed by the members of the comnittee that the 
normal rules will apply with respect to the length of the submissions so we 
have some sort of parameter on our discussion? 


Inter yection® “Agreed 


mr. Cnalrman: It is to be presumed then that Dr. Saunders will be 
representing a group, and that will allow him one hour. Is that correct? Did 
we not allow one hour tor groups and half an hour for individuals? 


Inter jections. 


Mr. Chairman: After all tnat participatory democratic discussion 
with respect to appearances before this committee, I would like to invite Dr. 
Saunders and Dr. Hoffman to come torward. As you can see, gentlemen, we are 
delignted to have you here witn us today. We welcome your comments and look 
torward to hearing what you nave to say with respect to Bill 7. 


DR. JACK SAUNDERS 


Dr. Saunders: Thank you very mucn tor allowing us this opportunity. 
Wnen we prepared to attend today, we had not expected to make a presentation. 
Therefore, 1 guess we might say this is a bonus and an opportunity to talk to 
the committee. I appreciate the difficulties tne committee has in doing 
Sometning unusual; so we doubly appreciate the opportunity you are giving us. 


I suppose it might be fairer if other groups need to be heard fron. I 
was interested to hear about that letter fron the Ontario Hospital 
Association, because it is very concerned about the whole matter of any 
changes in legislation tnat are going to affect tne operation of a hospital. 
Altnougn I am not in a position to say so, if the committee is going to be 
fair and hear from the people who have to make the system work, it may have to 
consider nearing from tne OHA as well. 


We have not prepared a prief, and we did not prepare ourselves to make 
any prolonged presentation. when we first looked at Bill 7 some time ago as it 
was presented by the Attorney General, dealing with the Mental Health Act and 
a couple otf other sections that affect medicine, we did not have any problem 
with it and did not feel there was any need for us to make comments or 
submissions. It was not until very recently, when we received a copy of the 
proposed amendments to the Mental Healtn Act beyond those in Bill 7, that we 
became quite concerned about what was being proposed and the ultimate effects 
it would have on patient care in this province. 


Tne document we have made available, which is being handed out now, is 
not ot the calipre or quality of Untario Medical Association briefs. It is a 
working paper we developed over the past weekend to give us some direction as 
to some of the areas of concern. In using this, 1 hope the conmittee will 
identify it as just a working paper. In it, we have made some comments and 
raised some questions that are not clear in our minds. 


Although Ms. Gigantes may not recognize some of the amendments as 
attecting patient care, tnere is no question in our minds that they would very 
seriously affect the care ot patients and our ability to deal with our 
patients in the way that we teel is important in allowing them the opportunity 
to regain their health and contribute to society. 


we do not plan on going through it clause by clause. Both Dr. Hoffman 
and I are prepared to stay tor the rest of the afternoon. As you look at the 
clauses, if questions do arise that you would like us to respond to or clarify 
as tar as our position goes, we will be pleased to do it. 


4:40 p.m. 


Dr. Hotfman, wno is a practising psychiatrist at the Clarke Institute of 
Psychiatry, will run through some of the major concerns we have in this 
legislation. 
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Our process in dealing with matters such as this is to bring togetner a 
group of experts in difrerent areas of the province and in different settings 
CO sites us to obtain an overall picture of problems that might be perceived. 


That is one of the reasons that delayed us in responding. It is not easy to 
get pnysicians together at a moment's notice, because they are all very busy 
practitioners. However, we did bring a group together. Our deliberations and 
the revelations from our discussion are revealed in this working paper. 


I have one other comment, because we do believe this is momentous 
legislation if it does enter into the Mental Health Act. When we are 
considering matters that are going to change considerably our way of dealing 
witn patients, we believe nobody should rush into these things. Tne committee 
mignt even teel it useful to set aside the amendments and consider them over a 
period of time so we can give them due consideration. Even after bringing a 
group of experts together, there are still a lot of unanswered questions in 
our minds about the meanings and implications ot this legislation. I advise 
caution to tne members of the comnittee so that we do not go marching down a 
road that may end up to the disadvantage of the very people we are all trying 
to help. 


DR. BRIAN HOFFMAN 


Dr. Hottman: I would first like to identify myselt. I find it hard 
to consider myseli speaking for all psychiatrists in the province, because I 
am not a private psychiatrist. I am on staff at the Clarke Institute of 
Psychiatry and at tne taculty of medicine, where I teach. 


Let me zo back a moment. There are 17,000 physicians in the province; 
only 1,0UU are psychiatrists. The psychiatrists have not reviewed this 
legislation. I am on the executive of the section of psychiatry of the Ontario 
Medical Association. We last met in mid-April. There was no word of this. We 
nad contact with the Ministry ot Health. That executive, which speaks for the 
protession, has not met regarding this. When it crossed my desk on Thursday, I 
immediately torwarded it to the chairman. He is in London, Ontario. 


we have one other major political body, the Untario Psychiatric 
Association, whicn is concerned only witn psychiatric issues. I am also on the 
executive of that association, because I am the scientific chairman of the 
program committee concerned witn education. That committee has not seen these 
amendments. On Thursday, I forwarded the intormation I had to the president of 
tnat association. 


I feel quite strongly that major, supstantive changes, not just to the 
legal rights but also to the treatment issues, should not be made until after 
adequate consultation with all parties--patients, legal, certainly psychiatric 
people--and this nas not been done. I came here today on tne invitation of the 
Untario Medical Association, not having nad a chance to discuss things with a 
wide range of colleagues. 


I disagree that the New Democratic Party amendments do not affect 
treatment. In psychiatry, treatment is not something you give a patient. 
[reatment is the relationsnip between a psychiatrist and his patient. It is 
absurd to suggest that now one uses restraints, now quickly one must conduct 
one's interview or what relatives can be brougnt in and how quickly does not 
intluence treatment. All those things will influence the nature of the 
psychiatrist-patient dialogue, contract and therapeutic outcome. 


I am very pleased you can see that psychiatrists have a pressing need to 
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address the narrow issues in the law as you are debating it, because it 
affects tne larger, broader treatment issues. 


I understand sometning about civil rights of patients as well. I have 
recently written an editorial for the Canadian Psychiatric Association called, 
Ihe Canadian Constitution and How It Will Affect Psychiatry. That is probably 
woy I am here today. I advocate that one can caretully look after civil and 
treatment rights simultaneously and not necessarily allow one to completely 
Override the other. 


In the past, our society nas not been concerned about civil rights. Now 
it is, put civil rights snould not become the penultimate or the only 
principle on which we govern our society. There are other principles. When 
talking of the mentally ill, it is to be free of mental illness, to get tne 
necessary treatment and to have appeals to that treatment in whatever civil 
rights mechanism you want to develop. It is possible to protect civil rights 
by allowing appeals without destroying treatment. It may interfere with it. It 
is possible to allow a pnysician to treat and still protect rights. I want to 
address you on this basis. I want to look for ways that allow us to treat 
patients to get them better and simultaneously ensure tneir civil rights. 


First, I agree in general with Bill 7. I did not have any trouble with 
it altnougn I would love to have my own copy that I could spend some time 
with. I have not received it yet. In general I have no trouble with the 
Ministry of Healtn recommendations. The Ministry ot Health representatives 
approacned both tne executives I spoke of, discussed some of the general 
principles, neard our side and then wrote their own laws, some of which create 
difficulties with us. At least there was a consultation process as opposed to 
tnis last set of amendments that I and my colleagues have only become aware of 
in the past 1U days. 


Six areas require close examination, predominantly around the NDP 
amendments. he first is in section 1. I will not go through it section by 
section, but will refer to global areas. You will see the purpose of this. It 
is the area of restraint. 


4:50 p.m. 


To redefine restraint as mechanical restraint and to take out the words 
"physical" and ''chemical'' is a horrendous change. Picture what I see once or 
twice a week--a patient breaking furniture. He is not hurting himself or 
anyone else yet. Picture a patient continually grabbing another woman's 
breasts. Picture a patient yelling and screaming. Unfortunately, I see some 
serious mentally ill people wno can yell and scream non-stop for 72 hours, 
waking up every otner patient on the floor. Under this definition of 
"restraint,'' our only restraint would be mechanical: straitjackets and 
four-point restraint. Four-point restraint is tying two arms and two legs to a 
Ded. 


During the past 30 years, in the time I have practised, that form of 
restraint has sometimes been used, usually for a few hours. Then we use 
medication tnat sedates people, calms them down, takes away the voice of the 
Devil or satan telling them to kill people, takes away the feeling that they 
have peen implanted with electrodes by communists from another province and 
tnat they are trying to escape these electrodes--all imaginary, all psychotic. 


Our usual method of handling this situation is first interpersonally, 
with attention, with caring, with sharing, with being there. If necessary, we 
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use statt to hold a patient in a chair--physical contact. We can do that for 
an hour or more. It is opviously exnausting for four people to hold someone, 
put it is like hoiding a child; sometimes it is perceived as a hug and a 
Caress, and then tnings settle down. If necessary, we will use medication, 


Cnemical restraint. - 


we have a number of chemical restraints, some of which are sedating and 
most of which are simultaneously antipsychotic: that is, they take away 
delusions and hallucinations; they counteract the psychotic effects of 


nallucinogenic drugs and so on. To go back to the 1600s, when people were 
locked in prisons with chains and straitjackets, is nothing short of bizarre. 


I want to point out that we use chemical restraints not only to protect 
the person but also to protect staff from being hurt and to protect the 
patient's reputation. Next week I am giving a talk to another association that 
may pe interested in these amendments. They are family members and they have 
asked me to talk about tne etfect ot mental illness on nealthy’ siblings. 


Can you picture wnat it would be like if you had a mentally ill daughter 
or son and could not take another daughter or son in to see tnat sibling _ 
because he or she was in four-point restraint? What would it do to a brother 
to see nis sister in four-point restraint? : 


Now we can at least sedate people, use antipsychotic medication, wnich 
otten does not even sedate people; it just takes away their psychotic stutf, 
and then you can get on with the treatment. We do not just sedate people, 
although that is sometimes tne effect. But at least visitors can come in and 
you do not get the feeling that your sibling, your brother or your sister is 
animal-like and has to oe restrained like a dog. The medical profession, and 
psychiatrists in particular, would have a lot of animosity towards any 
government that tried to put us back 200 years in terms of restraint. 


mr. O'Connor: More animosity than you already nave towards the 
government? 


Mr. Callanan: He did not say anything of the kind. 


br. Hotfman: The second set of principles I would like you to 
adaress is in sections 12 to 14, and that is the time period of assessment, 
whnicn the New Democratic Party has recommended be six hours. 


{ understand the dilemma in trying to make the Mental Health Act 
compatible with areas of criminal law. Nevertheless, this is not criminal law; 
we are talking about mental illness now. Psychiatrists are not detectives; we 
are not police officers. We have only a certain number of tools with which we 
can look at the problem of the patient in front of us. 


we debated tnis for a long time in 1978, when we went through the 
original changes to the Mental Health Act. First, I do not believe that six 
nours 1S sufficient time. let me give you some examples. A man was brought to 
the Clarke Institute of Psychiatry because ne put a brick through a bank 
window. de was trying to make a deposit of $10 to Harold Ballard's account. He 
was ranting and raving, and the police came and took him home. The family 
said: "'He is destroying the house as well. Can you not do something?" They 
brought him to the Clarke Institute. 


What do we want to do? We want to talk with him and observe him. What 
nappens if he is mute? Many of our patients will just sit there and glare 
because they know it is six hours. They will outwait us. 
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We want to talk to the family. Family members have been up all night for 
weeks and have already visited three emergency departments without the 
patient, trying to get somebody to do something. They are exhausted. They may 
be out ot town. They may be at the theatre or away for the weekend. We want to 
talk with the family. we want to talk to the general practitioner who knows 
the patient. We want to talk to the outpatient psychiatrist. We would like the 
psycniatrist to do sonetning more than ruober-stamp. 


From another angle, under the current system a person is brought in on a 
torm 1 and is kept for five days. Ot those patients, 75 per cent are then 
released. They are not discharged; I mean they are released from the 
certiticate. They decide to stay voluntarily, as either an inpatient or an 
outpatient. At least in five days you can form a relationship with some 
patients. lreatment 1S not sometning you tnrow at the patient; treatment is 
the contact between pnysician and patient. So 75 per cent are reversed and the 
patient stays voluntarily, even atter he was dragged, pushed and put on a form 


At least it gives us time to talk with the patient, observe him and have 
nurses and social workers do their work so that we do not make our decisions 
in isolation. Nowadays psychiatrists do teamwork on inpatients. We are talking 
of a team or holistic approacn to tne patient. We need time to make a , 
relationship. 


Wnere do you saw off? That is your decision. My point is that shortening 
the time does not protect civil rights. What will protect civil rignts is the 
right to appeal. Bring in an appeal earlier or go to a review board earlier, 
out do not interfere witn treatment or with the relationship between the 
psychiatrist and the patient. Some of my colleagues will say it is already 
interfering with the treatment, because as soon as you have to go to review 
boards, suddenly you have yet another person coming in on the relationship. 
Nevertheless, that compromise is probably inevitable if you want both 
treatment rights and civil rights. 


Dale heii g 


Tne third area J have for you to consider very specially is the area of 
transters. Transfers from one unit to another are done for a multitude of 
reasons. ‘hese amendments suggest that transfers are always done as a 
punisnment for someone wno has made the staft mad. That is not the commonest 
reason for transter by any means. As a staff psychiatrist, I have 23 women on 
my team wno may be choked. I have had nurses who have been held hostage with a 
knite to their throat. I have had a nurse locked in an office with a patient 
who tried to attack ner with an aerosol hair-spray can towards her eyes. 


It is really tough for statf to work under those conditions. Transfers 
in those conditions are not punitive. In tact, they try to give the staff some 
preathing room, try to make sure they stay therapeutic with the other 29 
patients on my floor and try to get another team that might be therapeutic 
with this very patient. 


I nave transferred very few patients, because my tendency, and that of 
most psychiatrists, is to nang in there to the bitter end, and you to get your 
statf to become devoted. Where a transfer is necessary, it nas to be made in 
looking at tne patient's needs, the statf's needs and the treatment needs. To 
give the patient the sole ability to block that transfer with an appeal could 
pe very untortunate because I think it would mean the unnecessary use of drugs 
or restraints on tnat particular unit. 
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Dr. snugar at tne Clarke Institute, with social Workers , has done a 
study of transters. All patients are against transfers to begin with. At the 
end or tne transter, many patients find tnem therapeutic tor reasons that are 
quite complex. 


Transfers are sometimes administrative. We have crisis units. A crisis 
unit nas six beds, and the idea is that you get people back to the community 
quickly, put if you have to transfer someone upstairs, you do. That frees up 
the ped so that it can then nold four other people during the next four weeks. 
to have a crisis unit blocked shuts down the system. 


It is a toucn ot madness to suggest that saneone cannot come in with an 
overdose and get intensive care, then be transferred to the psychiatric ward, 
whicn 1S a more secure unit. To suggest that you mignt certify someone but 
then not be aple to send nim to another hospital where there is a bed when 
your nospital does not nave any beds is bizarre. To suggest that a patient in 
Kapuskasing who comes down to the Clarke and bounces in there could not be 
transterred back to Kapuskasing is bizarre when his family doctor -and his own 
psychiatrist are back there. 


I have trouble with transters. I think you are going to have to rethink 
this to make sure that administrative and treatment transfers are not j 
interfered witn and that a patient has the right to appeal but not to block 
the transter. Maype it nas to pe done after the fact or whatever. Those are 
some of the concerns I have about transfers. 


Mr. Chairman: Is your question specific-- 
mr. Warner: No; I will hold. 


Mr. Chairman: Mr. Warner had a question and I wondered whether it 
was on the point you were discussing. Please carry on. 


br. Hotiman: Fourtn, availability of records: Records ina 
psychiatric nospital are used tor a purpose different from tnat of records in 
a school or, I presume, in a prison. They are meant to help with treatment: 
psychological treatment, family treatment, group treatment and obviously 
piological treatment and rehabilitation as well. The point is that there is a 
lot in the records that is meant to be communicated to my staff who work on 
evenings and nights: ''Be caretul of this patient's suicidal impulses." ''Be 
caretul: We talked of the incestuous relationship between this patient and his 
father when he was a child, so watch him tonight because he is pretty angry at 
pig sob over there." My notes are primarily meant to communicate with staff. 


fotally open access to the record can be harmful to patients at times. 
Woen they are well, they may not agree that incest or nomicidal rage was an 
issue. [It may be harmtul to families, because the family may come in and the 
motner or tather may talk ot nis or her extra-marital aftairs, tneir own 
incestuous relationships and so on. 


Theretore, we have some difficulty. Nevertheless, from a civil rights 
point of view, some accessibility is required in a public institution, and you 
snould look carefully at tne Ministry of Health recommendations. 


ine issue of competency begins around section 35, whicn essentially says 
that a pnysician cannot assess competency. We do so in every other area of 
medical practice. We do when a patient is in diabetic coma or has a head 
injury; we do wnen a patient is in delirium and is ranting and raving and 
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crazy because of insulin delirium, hyperthyroidism or cancer. In these cases 
we assess competency. 


Why split off the mentally ill from the physically ill? Why split off 
psychiatrists from physicians in general? We are trying to destigmatize the 
mentally ill person. We are trying to say that we are going to treat this as a 
medical problem he or she has, and I say this in the broadest sense, medical 
meaning a bio-psycho-social problem. We want a psychiatrist to be seen not as 
a witch doctor but as a physician who has special training in the emotional 
disorders. 


Doctors can assess mental status: hallucinations, illusions, delusions, 
flights of idea or grandiosity. bo you really want a hearing to decide on 
these issues, particularly the current hearing, in which laypeople outnumber 
physicians? Depression, various forms of agnosia and apraxia. I could go on. 
This is medical stuff, and I do not see why you would take that away. By all 
means, allow a patient the right to appeal that decision. 


I have an additional problem with the area of competency because, as the 
New Democratic Party members know, they are bringing in yet another outsider. 
In the case of the psychiatrist trying to treat a patient, 1 said the 
treatment relationship already has a hell of a lot of outsiders intruding. | 
There are legal rights advisers, patient advocates, family members, nurses and 
social workers. Suddenly you are going to have yet another person intruding on 
the relationship, and I maintain that it is intruding on the treatment. 


As I see it, competency is a medical act. Allow physicians to do it. 
Allow patients to have their appeal mechanism. You will maintain the patient's 
access to treatment and his civil rights. The end result is to delay treatment 
if you get into that at all. 


Thank you for your time. I am sorry I was not better organized, but that 
is not bad for me after four days on a long weekend. 


Mr. Chairman: With respect to your presentation, do you have 
anything further? If not, I will turn to questions from the committee members. 


pelQep.m. 


Mr. Warner: I very much appreciate your synopsis, doctor. It has 
been very helpful. I hope there is no misunderstanding about the intent of the 
proposals. It is fairly clear that there is a distinct and important 
relationship between a patient and his doctor. We are talking about 
psychiatry, but it does not matter what form of medicine it is; that is a 
sacred trust that is developed between a patient and his physician. Whatever 
changes are made in laws, we do not want to disturb that relationship. 


Could I go back to the assessment portion? There are a couple of parts 
about which I need some information. Are the 120 hours currently under the act 
adequate in your view? Could the time be shortened, or should it be 
lengthened? How do you feel it has worked since it was instituted? 


Dr. Hoffman: The 120 hours is a plausible compromise. The more time 
you have, the more complete your assessment. If you shorten it, you have a 
less complete assessment. Many patients can be assessed in fewer than 120 
hours. A form 3 can be made out on day one, two, three, four or five. 


Nevertheless, we are talking about the possibility that a patient will 
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be brought in on a Friday night, the possibility that a family member is out 
of town, the possibility that the general practitioner and the treating 
psychiatrist who know the patient do not return your calls immediately. We are 
talking about weekends, Friday, Saturday, Sunday, Monday. Why does everything 
always happen at six o'clock on a Friday? It does in this field; you can bet 
On 1.6. ae 


The answer is that you can shorten it tc six hours and have a 
satisfactory assessment in 10 per cent of patients and lose 90 per cent of the 
most seriously ill. You can leave it where it is, which is a satisfactory 
assessment of 90 per cent of patients, and we only lose 10 per cent. It is 
workable. From Friday to a long Monday, at least you get a nursing report. A 
social worker is going to come in on it on Monday morning and then contact the 
family, and perhaps the family will returns the call. At least I find this 
feasible. If you shorten it, you ignore the more seriously ill people. That is 
the dilenma. 


Mr. Warner: I understand that the number of hours for assessment in 
Quebec is 48. bo you know what the experience has been there? Is that good, 
bad or otherwise? 


Dr. Hoffman: No, I did not know that and I would love to find out. 


Mr. Warner: As it now stands, with 120 hours, do you know if there 
is any significant difference in how the assessments are done, or what it is 
possible to assess, in major centres such as Toronto and Hamilton, versus the 
more remote communities in northern Ontario? For example, would the 
assessments require a greater length of time at any of the remote centres in 
northern Untario, or does it not make any difference? 


Dr. Hoffman: I am not sure that it matters in the vast majority of 
cases. What you want to do is sit and talk and look and be with the 
patient--me or my delegate or my nurse or my social worker--and call the 
family. We have special problems in Toronto because people can flock here from 
who-knows-where, and it is almost impossible to get family members. Toronto, 
at times, runs a more impossible situation. By and large, you need time to sit 
and be with a patient who is mute and just glaring at you or talking nonsense. 
You are not sure how much is show and game and how much is real mental 
illness. You need some time to sort it out. 


Mr. Warner: I have a last question. In the submission we have from 
the Ontario Medical Association, point 5 on page 2 goes through the assessment 
thing as well. The last sentence reads, ''In fact, a 6-hour assessment in many 
cases would be useless, and another method altogether would be required.'' Do 
you know if they are hinting there at going the route that I gather a lot of 
American jurisdictions have gone, and that is going to the courts first? Is 
that what the OMA is suggesting? 


Dr. Hoffman: Could I have that document? 
Mr. Warner: Sure. 


Dr. Saunders: We are not suggesting any specific method. Certainly 
that is something we are aware of and have considered. We think it would be a 
sad day if we arrived at that point but we recognize that possibility. If we 
did put in six hours, we would have to take a long, hard look at the whole 
process. I hope that look would be in conjunction with other groups so we 
could sort aGroug. 
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Going back, and Dr. Hoffman mentioned this, we had many long discussions 
and debates over this time period a few years ago when the Mental Health Act 
was revised. It was only after many hours of debating that we arrived at the 
five-day point. Six hours, or some very short period, was suggested; 72 hours 
was Suggested. At that time, I think it was a month in the previous act, so 
this was a considerable compromise, and we recognized the purpose of it. 


One of the things you should look at in making a lot of changes is 
whether there are problems there. If there are, then certainly we should know 
about it and we should address the problems with all the appropriate people in 
making that decision. If no problems are identified, then you will have decide 
that if it ain't broke, don't try and fix it. Maybe that is the best way to 
approach this. We are not aware that there are any problems. I have not had 
any feedback of any problems arising out of the five-day detention period. 


As Dr. Hoffman says, if you can get to the end of that five days, 75 per 
cent of those people become voluntary patients. In other words, in that period 
of time, they have come to recognize that they have a problem and here is 
somebody who is going to help them resolve the problem. That probably speaks 
more than all the words we could say. 


Mr. Chairman: Dr. Henderson is next, then Ms. Gigantes. 
Mr. Warner: I think the witness-- 
Mr. Chairman: You wish to respond as well? Go ahead. 


Dr. Hoffman: I have two comments about the five days. In all 
honesty, to the degree that you shorten it, the second physician will 
rubber-stamp because he does not have additional information and because he 
has not had time to arrange treatment by a family doctor or a psychiatrist who 
might follow up. If he cannot arrange it, what he has to do is play it safe 
and do it, and then that is two weeks. 


I believe that shortening it does not maintain civil rights. All you do 
is quickly get into the two-week thing and you would be better off allowing 
appeals, to whatever. If you are going to change the time, do that through the 
proper consultative process with the professionals of various groups. You 
should stay with the task at hand which is civil rights, not treatment issues, 
and this assessment period impinges on treatment. 


Mr. Warner: That makes sense. 


2:20 p.m. 


Mr. Henderson: My supplementary problem is simply this: In addition 
to all that has been said about the need to talk to many people, to get 
information and synthesize it and so on, it is important to realize that a 
psychiatric syndrome or illness happens in a context. There are many factors 
that come from the patient, but there are many factors that come from the 
family and every other aspect of an individual setting. The very fact of 
hospitalizing somebody sets into motion a whole series of new factors that 
ultimately lead to a new equilibrium and new homoeostasis. 


During that period of rapid flux, rapid change and rapid reaction to 
different forces, often the fewer decisions that are made, the better. 
Although there are some decisions that have to be made, it makes a lot of 
sense to allow for as much flexibility as possible and for individualizing at 
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least the number, if not the nature, of the decisions that have to be made. If 
there is a problem to be corrected, I would come down on the side of finding 
some way, such as a peer mechanism or something, but not an arbitrary 
imposition of a very much shorter period than the 120 hours that exist now. 


1 say that in sensitivity to where these amendments are coming from. I 
have had a lot of difficulty as a practising physician and psychiatrist over 
the years, as I think Dr. Hoffman has, in struggling with this issue of, on 
the one hand, freedom and liberty--and believe me, these are much more than 
just buzzwords for me--and on the other, the need for care and health. It is a 
heck of a dilemma in many instances. 


I feel quite certain that these amendments are well conceived in the 
sense that they are responding to real issues in the whole process of getting 
help to people. I just have some concern, and Dr. Hoffman has expressed so 
very well, that if we look at the letter of the amendments rather than the 
spirit of them--I have much less difficulty with their spirit and in some 
instances I agree with it--they may have consequences that are not foreseen 
and could quite undermine the very good spirit in which they are intended. 


Ms. Gigantes: I was around for the 1978 review. I was a relative 
freshman--freshperson--member of the Legislature at the time. It has been a- 
long time since 1 have been through this act, clause by clause. Certainly, 
following on what Dr. Henderson has suggested, it is important to look at what 
these amendments I have placed are attempting to achieve. In some cases, there 
may be room for discussion and change around some of them. That is something I 
am quite willing to contemplate. 


While you are here, I have a couple of questions that will help me to 
find out about some of the major areas that have been raised in your 
presentation. One relates to the assessment process. You can describe it in 
much more detail than I can, never having been through such a process; neither 
am 1 aware that I have ever known anybody who has been through such a process. 
What we are talking about is a patient who is brought to an institution or to 
a doctor, and the decision that has to be made in this assessment, which is a 
technical term, is whether the patient shall be involuntarily committed. Am 1 
correct? 


Dr. Hoffman: Right. 


Ms. Gigantes: That is the only decision that has to be made. We are 
not looking at a diagnosis of the patient. We are not looking at a 
full-fledged understanding of the patient's situation or an understanding of 
the relationship of the family or with society in general or one part of 
society in particular. We are not looking at what treatment may be in the 
future. We are only looking at whether at that moment a particular person 
should be found to need involuntary treatment. Is that correct? 


Dr. Hoffman: Yes, with the proviso that--1 am sorry, I will not 


repeat that. That is fine. 


_ Ms. Gigantes: In most cases, that is probably not a terribly 
who come to you for an assessment would require a couple of days of assessment 
for you to decide whether they are going to be involuntary patients. What we 
are really talking about in terms of time is the organization of the process, 
if 1 understand what you are saying. 
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Dr. Hoffman: No. 


Ms. Gigantes: But we are agreed this is not part of treatment; this 
is a decision that is made. It is a technical, legal decision that gets made 
about whether somebody is an involuntary patient or may become a voluntary 
patient. You have to make up your mind. ae 2 


Dr. Hoffman: You constantly separate the treatment from other 
issues. That is not something I do. Treatment begins on my first contact with 


the patient. It is relationship, and the psychological relationship is 
critical to everything. 


Ms. Gigantes: Have you ever had people come to you whom you have 
decided do not need treatment? 


Dr. Hoffman: Sure. 
Ms. Gigantes: It is not part of treatment in that case; it is a 
simple assessment, and you decide there are no grounds for involuntary 


commital. 


Dr. Hoffman: Those same people will say, "You have been very 
helpful,” with no further treatment. 


Ms. Gigantes: I am sorry, which same people? 

Dr. Hoffman: The people for whom I will not prescribe further 
treatment. You divide things into assessment and treatment and you do not care 
to see it as a process. It is very much a process. 


Ms. Gigantes: An assessment is a process we have set up. 


Dr. Hoffman: An assessment for me is not a legal thing. An 
assessment for me is a medical act. 


Ms. Gigantes: You are confusing a medical assessment which you make 
as part of your professional work with a legal assessment which you have to 
make too. If you are going to assess me as your patient, you are going to do 
it over a period of weeks and perhaps months of treatment. 


Dr. Hoffman: The law tells me to assess a person. I do a medical 
assessment. | 


Ms. Gigantes: You do an assessment for a legal purpose, which is to 
decide whether there shall be an involuntary conmmital at that point. 


Dr. Hoffman: I do not do a legal assessment; I do a medical 
assessment. 


Ms. Gigantes: Yes, of course you do-- 

Dr. Hoffman: Thank you. 

Ms. Gigantes: --but it is a legal process you go through. 
Dr. Hoffman: It is a medical act. 


Mr. Chairman: I have two responses. Dr. Saunders was first and then 
Dr. Henderson. I think they want to comment on Ms. Gigantes s point. 
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Dr. Saunders: I can try to clarify this for Ms. Gigantes. Physicians 
come from a completely different perspective than do lawyers or most other 
people. 


Ms. Gigantes: I am not a lawyer. 


Dr. Saunders: I appreciate that. We come from a completely different 
perspective, and there is no way we can separate assessment or something we do 
legally from what we do as caring physicians for patients who are presented to 
us. We cannot say, ‘This is just a legal matter and that is all we are going 
to do.'' We do not function that way and we do not wish to function that way. 


As Dr. Hoffman says, as soon as you start into a relationship, that is 
the very beginning. Although you may not arrive at a final diagnosis, one of 
the things you are doing as you go through an assessment is trying to 
determine what this person's problem is and what treatment or therapy he needs 
or does not need. You cannot say this is just a legal matter and that is all 
there is to it. 

If that is what you want, then these people should go to a lawyer or 
somebody else who says, ‘You should be in the hospital, because we are 
determining a legal position for you.'' They are the people who should send 
them into the hospital and say, ‘You have to stay there and take treatment,'' 
or whatever. Do not ask physicians to make a legal assessment, because we are 
not prepared, equipped or trained to do it. It is something we cannot do. 


a: 30pm. 
Ms. Gigantes: You do make an assessment-- 


Dr. Saunders: We make assessments, yes. 


Ms. Gigantes: --that meets the legal criteria required to place a 
person in involuntary committal. That is part of your role. 


Dr. Saunders: Yes that is a part of it, but the legal part has been 
imposed on us through the law, which we are trying to follow. We cannot be the 
people who make the legal decisions. We follow the law as it dictates to us, 
but that is as far as we go. 


Ms. Gigantes: What I was really trying to get at here was the 
question of the time. I would assume that in most cases this technical 
judgement that you make in your professional capacity as medical 
professionals, psychiatrists, under the law is an assessment to decide whether 
a person is committed involuntarily or whether a person is advised that 
perhaps voluntary treatment might be an ideal or perhaps told, ''You should not 
be here at all." This does not normally take very long. 


Dr. Hoffman: There is a cutoff. 


Mr. Callahan: You can let them out sooner than that, if that is what 
you are getting at. 


Ms. Gigantes: How long would the average case take? 
Mr. Henderson: Could I make this comment? One ought to remember that 


in addition to the legal requirement on the physician, which is primarily, if 
not only, what we are talking about here, he or she has a requirement or 
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expectation of himself or herself with regard to diagnosis, treatment, 
responsibility to family and the nature of the facilities on the unit that he 
or she may be affiliated with. All that begins to get set into motion by the 
process of being called to see a patient in emergency. 


For example, I recall seeing a patient a few years ago whose presenting 
symptom was putting his fist through the wall. It makes an awful lot of 
difference to my immediate decision about involuntary hospitalization whether 
be lives in a family where there are lots of support systems, he has been 
pretty well mentally well for a long time and this is an isolated occurrence 
after he went to the pub, had a few beers and got into a little argument, or 
whether he is living alone, has been a recluse, has been hallucinating for a 
long time, has no supportive relationships surrounding him and has a recent 
heart condition. 


All of those things have to be assessed and I think one forgets, in 
looking at legislation, the legislation is not intended to take all that into 
account. It simply imposes a legal expectation that he make a certain kind of 
decision in a certain time frame. But an awful lot else has to go on, too, for 
him to be doing his job properly and we have to remember that. 


Dr. Hoffman: If I can come back a bit, you are talking about the 
duration of a form 1. What the psychiatrist has in front of him is documented 
evidence from another physician, a police officer or a justice of the peace 
who thinks this patient is certifiable and wants an assessment. Some evidence 
has already been given to somebody. To counteract that takes some 
investigation. If you shorten the time, the psychiatrist is going to have to 
play it safe. That is the point I am trying to make. 


Are you really going to release someone sent to you by a justice of the 
peace? The answer is we have, but that is because everything fell into place. 
The family called, the general practitioner called and we had a file on him. 
We can counteract it, but if you shorten the time and do not allow us to 
contact these other people, the evidence that brought the person to the 
hospital is there. The form 1 has already been completed. We are not talking 
about the grounds for the form 1; it is there. You need enough time to be able 
to build up the evidence to counteract it. That is another way of viewing this. 


You can shorten it, but then you lose the validity of the decision. What 
I am saying is that to make a medical decision such as, "Is this person 
mentally ill? Is he or she dangerous to himself or herself?" and so on--and 
you are quite right, you are not getting into specific diagnoses--takes in 
some cases a few hours, but we are talking about the 50 per cent of cases that 
take more. 


Ms. Gigantes: Fifty per cent take more than a few hours? 


Dr. Hoffman: I cannot assess at least 50 per cent in my first 
interview. That is true. In one interview, the majority of my patients will 
either sit and glare at me or say, ‘Yes, I put my fist through the wall and my 
wife called the police.’ Then he will suddenly say, "Right?" I wonder why he 
said ''Right?"’ so I call the wife to find out what happened. Meanwhile, she has 
gone to her mother's place. 


I have 20 years' experience and I cannot assess at least 50 per cent of 
cases in the first interview. If you confine it to the first interview, then lI 
am stuck with that. However, I will lose 50 per cent of the patients, or I 
will rubber-stamp and the validity of my decision will be in error because I 
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did not have enough information to counteract the general practitioner's 
opinion or the police officer's opinion. 


Ms. Gigantes: There is another concern here. It relates to civil 
rights. During the time when you are going through this business of 
consultation and making sure your decision is the best you can make: 
professionally, the patient is in a situation where he or she is held. It is 
very much like detention without charge. There is no possibility of review 
during that period. If you make a decision earlier, at least there is the 
possibility of review opening up. 


Dr. Hoffman: Bring in the review earlier in the Mental Health Act, 
as suggested to the Minister of Health (Mr. Elston). There are mechanisms. 
There is habeas corpus. You can sue the psychiatrist or anyone else who acted 
maliciously to maintain that. 1 am not aware of anyone having proven that 
someone did this maliciously, and yet the implication of continually 
shortening it is that someone is taking advantage and being malicious. There 
are other avenues, including review processes and other mechanisms of 
retribution on those who did this maliciously. 


Ms. Gigantes: I do not think anybody is suggesting. malicious intent 
at all. We are suggesting it is a grave thing to have people held pending a- 
decision by professionals on whether they should be released. During that 
period, their recourse to their rights is absolutely denied. Five days seems 
an awfully long time. If it is operating adequately in Quebec, 48 hours seems 
more discussable. 


Dr. Hoffman: 1 doubt that it is running smoothly. They would lose 
patients. The question is, do you want to lose the most gravely ill patients 
from the system. 


Ms. Gigantes: One can debate this point for ever. I just wanted a 
better understanding of what we are talking about there. 


I would like to talk about one more item you raised, and that is 
competency. You talk very passionately and concernedly about the intrusion of 
another person on the decision of competency. You relate it back to the 
doctor's right to make a decision about physical ailments. 


This is quite different, is it not? If a doctor tells me I have a 
thyroid problem and it may kill me in two days, I still have the right to 
refuse treatment. However, if a doctor tells me I am incompetent, I have to go 
through a whole legal process. If I get through it, I may be able to show that 
I am competent. 


While you suggested that all the problems you are noting in relationship 
to the amendments we have before us concern NUP amendments, earlier you said 
you were aware of the amendments in Bill 7 which were brought forward by the 
Ministry of the Attorney General. There is what you would call an intrusion on 
the treatment relationship in the amendments that are written in the bill, in 
the sense that we have a review process provided by those amendments. 


2:40 p.m. 


The only difference in the amendments I have put forward and which I 
hope to be able to convince other members of the committee to support is a 
different way of accomplishing a decision of competency and having a patient, 
when known to be competent, name somebody to act if he or she becomes 
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incompetent, through the rights process we have in our mental health 
legislation, and to set up a system for review boards to name such other 
person as they may consider to be an appropriate proxy in cases where the 
patient, while competent, has not named somebody to make a decision on 
treatment on his behalf. 

Dr. Hoffman: There is a lot of difficulty with your rather strange 
variation for patients to assign another person. They are such substantive 
changes affecting all of medicine that they must be debated on a much broader 
forum than this committee. 1 see it as having major implications for all of 
medicine, for the geriatric patient who is ill and for the child. There are 
all kinds of questions. How do we then assess the competency of the person who 
has been assigned competency? What right does a physician have to get into 
that arena? 


Ms. Gigantes: The physician would not be involved in the proposal I 
am making. It would be the review board. 


Dr. Hofiman: That is why it is so strange. Right now, competency has 
initially always been the responsibility of the physician in all disciplines, 
including psychiatry. To break away from that-- : 

Ms. Gigantes: Competency is a legal matter. We have heard long 
lectures in this committee from the Attorney General (Mr. Scott) on what 
competency is in legal terms and he assures us there is no such thing as 
medically approved competency. It is a question that is decided legally and by 
the courts in our system of law. I do not wish to be argumentative. 


Were either of you gentlemen on the ECT committee? Did you have input to 
that committee? 


Dr. Hoffman: Do you mean the Clark committee? 
Ms. Gigantes: It was the Electro-convulsive Therapy heview Committee. 


Dr. Hoffman: I do not know which committee you mean. Do you mean the 
government-appointed committee? 


Ms. Gigantes: That is correct. Did you have input to that? Neither 
of you? 


Dr. Saunders: We had input as an association but neither of us sat 
on the conmittee. 


Ms. Gigantes: Have you reviewed the recommendations of the committee? 
Dr. Saunders: Yes, we have. We are in the process of doing that now. 
Ms. Gigantes: Are you satisfied with what you have looked at? 


Dr. Saunders: Not completely. We have some comments that we will be 
submitting. 


Ms. Gigantes: That was a committee basically made up of medical 
practitioners. 


Dr. Hoffman: No, it was not. There were two medical practitioners. 
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Ms. Gigantes: It was certainly people in the medical professions. 


Dr. Hoffman: No. I am sorry. There were eight or 10 members and two 
were physicians. 


Ms. Gigantes: Yes, but there were other health care professionals. 


Dr. Hoffman: Now you are using different words. You started off by 
saying “medical” and now you are saying "health care.'' There were many other 
groups involved, including patient advocates and lawyers, who are neither 
medical nor health care providers. 


Ms. Gigantes: There were two of those. 


Dr. Hoffman: All right. Out of a membership of 10, they were hardly 
all medical practitioners. 


Ms. Gigantes: If 1 recollect, I said there were a good number. 


Mr. Chairman: Mr. Ward, the parliamentary assistant to the Minister 
of Health, may have a couple of comments to make, and then I will go back to 
the speakers’ list. 


Mr. Ward: I wanted to make a couple of points because I was a little 
concerned when Dr. Hoffman indicated in his preamble that the proposals before 
this committee had not been made available for discussion. The Minister of 
Health forwarded to the Ontario Medical Association the amendments that were 
proposed by the NDP very early in this month. Again, from your comments, they 
are not government amendments. They were amendments that were submitted to 
this committee. 


The other thing I would like to clarify is that for some time now the 
ministry has met with the executive of the Ontario Psychiatric Association and 
with the psychiatry group of the OMA, there have been meetings at public 
hospitals throughout the province and we have met on numerous occasions with 
patient advocacy groups. I suppose we will hear those groups the next time 
this committee meets, if we do not have time today. 


You conceded, Dr. Hoffman, that the amendments in the Attorney General's 
bill to bring certain statutes into conformity with the Charter of Rights may 
not have met with overwhelming joy and support on the part of the profession, 
but there has been some recognition that they represent a movement towards 
conformity with the charter and I am sure we will hear the same thing from the 
advocacy groups. Perhaps neither side is totally enamoured with all of the 
proposals, but it is a best attempt at compromise. 


Another point I want to make--Ms. Gigantes raised it briefly--is that 
the issues surrounding legal matters pertaining to psychiatry do not begin, 
nor will they end, with this committee's consideration of this legislation. 
Back in 1978, when the current legislation was introduced, 1 believe there 
were public hearings for three weeks. Since that time consultation has gone on 
at many opportunities and at many levels. 


It is interesting to note that when the legislation was introduced in 
1978 the recommendation with regard to committal was for 72 hours, which was a 
movement from the 30 days that then existed. At that time, because of the 
points Dr. Hofiman mentions with regard to long weekends and the problems in 
smaller, remote communities in getting a second opinion, a compromise was 
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brought in for five days. I want to reiterate that this is not the first time 
these issues have been considered. 


Another point I want to make is that there are a couple of issues 
currently being considered by different groups. The Electro-convulsive Therapy 
Review Committee was mentioned as one. As soon as their deliberations are 
complete, they will be making recommendations that may result in further 
amendments. Another group regarding competency, the advisory committee on 
substitute decision-making, which again involves not only the profession but 
also patient advocacy groups, will also make recommendations that could result 
in further amendments down the road. 


I make all these points with regard to a concern that the committee may 
want to invite further delegations and keep on going with this process or 
recognize that there has been ongoing consultation. The next group scheduled 
to appear probably provides some balance to the presentation that has been 
made on behalf of the physicians and the psychiatrists. The committee may just 
want to hear that other group and then move into clause-by-clause on the basis 
of having balanced input on either side of the argument rather than get into a 
protracted round of more public hearings. 


Mr. Chairman: Thank you, Mr. Ward. 1 have a couple of comments, if I 
might, from the chair before I turn to Mr. O'Connor. 


First, I had given Mr. Callahan an undertaking that we will not vote on 
any amendments today and I did so in recognition of the hour. We have a little 
over a half hour left in our deliberations. 


Second, we have the advocacy groups to hear from and we are scheduling 
times with them now. I presumed it would be the committee's position that you 
would not want to vote until you had completed the input from the groups we 
have agreed to hear from up until this point. 1 made that decision without 
consulting with the committee, but I presume you will co-operate with the 
chair in that undertaking. 


Third, I would like to extend an extremely warm welcome to visitors we 
have who were introduced in the House, but I would like to welcome them to our 
committee deliberations. We have members from the Northwest Territories. 
Gentlemen, if you will just wave your hands, we will say hello. We are 
delighted to have you here and we trust that you will enjoy not only the 
proceedings in the House but also the proceedings in the committee. 


2:90 p.m. 


We like to believe, on occasion at least, that a lot of the hard work is 
done in committee and a lot of the easy work is done in the House. I do not 
know whether that is true, but the dialogue is a little more informal and 
free-flowing in committee than it is in the rather structured proceedings we 
have in the House. 


We welcome all of you and we are delighted to have you here. We hope you 
enjoy your stay in Ontario and will take back some information that will be 
useful to you, as well as some fond memories of a sister territory that became 
a province. Perhaps some day that will be something the Northwest Territories 
will be looking at. I know that is a point of discussion, and I do not want to 
get into that. I wish you well in whatever happens. Ontario will attempt to 
support whatever your local deliberations are in the territories. 
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After those few short remarks, I will turn to Mr. O'Connor to raise his 
questions. 


Mr. O'Connor: In view of the time and the very decisive questions 
that have already been asked, I will forgo my formal questioning. However, 1 
wanted to raise another matter to which you alluded. Is it my urderstanding we 
will not have time today to hear from the advocacy groups, followed by 
questions? 


Mr. Chairman: It is fair to say that. I am looking at the list. 
After you, Mr. O'Connor, I have Mr. Partington, Mr. Villeneuve and Mr. Cooke 
who have asked for an opportunity to raise questions. It is getting on towards 
six o'clock, and I doubt that the advocacy groups will have an opportunity to 
make their presentation today. I have also indicated to them that we would 
hear from them in the early part of the week, starting on Monday, in the light 
of the way the scheduling is going today. 


Mr. O'Connor: For the record I understand we will be receiving a 
similar request from the Ontario Hospital Association to be heard on these 
issues. There is a representative here today, and she has indicated that the 
association will be forwarding us a formal letter making. that request. It is a 
follow-up to the letter you have already read, and committee members perhaps 
should consider it at our next meeting. 


Unfortunately, 1 have to leave at six o'clock. I do not want that 
interpreted by the people here as a lack of interest in their presentation, 
particularly if the advocacy groups make it then and I leave. 1 understand Mr. 
Partington also has to leave at that time. That will deplete our ranks quite 
severely. However, as you have indicated, there will be no votes. Is that 
correct? 


Mr. Warner: We are not voting until you leave the room. 


Ms. Gigantes: I move that the members be involuntarily committed to 
listening to the opposite side of this discussion. 


Mr. Chairman: Ms. Gigantes, they will be, I assure you. 


Ms. Gigantes: We should not hear the advocacy groups unless they are 
all here. 


Mr. Chairman: They will have 120 hours of assessment, following 
which they will be given whatever treatment is in order. 


Ms. Gigantes: I am willing to do it in much less time than that. 


Mr. Partington: Following on what Mr. O'Connor said, we would very 
much like to hear from the advocacy groups. That is one of the reasons Mr. 
O'Connor made that statement. We would like them rescheduled so they could 
start at the beginning of the next meeting. 


Mr. Chairman: That is what we have done. As usual, the chair is 
anticipating the thoughts and inner concerns of this committee. We have moved 
in that direction. I will now move back to questions. 


Mr. Partington: I have one brief question with respect to the access 
to patients’ records. We discussed that briefly. Perhaps you could make a 
general statement. If there was completely open access, what effect might that 
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have on families providing you with information? What effect would it have on 
you in reporting your own observations and considerations? 


Dr. Hofiman: First, I recognize the openness of books as the 
direction in which civil rights is going and medicine will have to go. 
Nevertheless, it is certainly changing the practice of medicine ‘and: 
psychiatry, in that we are being careful what we are recording, even if it is 
for our colleagues who work in the middle of the night, evenings or weekends. 
Some vital information is being lost to the record, but we are relying more on 
verbal means. That is a fact of human nature when you open the records. 


I want to address the issue of when to stop it if you are going to allow 
patients access to records. Everyone seems to agree you would stop it if the 
patient might kill himself or someone else; if he might inflict physical 
bodily harm. You can picture mentally ill people in the Clarke Institute or at 
Penetang who, when they find out who said what, will get even years later. I 
presume that is not debated any longer; how you prove it I do not know. 


The question is what the NDP amendment misses and what other amendments 
recommend, whether it is going to create emotional harm to the person or to 
someone else. Destroying family ties is what 1 worry about. I treat a large 
number of pretty psychotic kids. My general attitude is that they can have 
access to the record. 


However, I worry about the imaginary case I am going to have some day 
when a mother or a father has told me something of his or her personal life 
and views of the child and some of his or her fantasies and dreams. That can 
come up. We may have a mother who is being seen by me when her kid is being 
seen by my resident, and it is in the record. What could happen if a patient 
had access to that and I could not withhold it? 


Somehow the law always ignores emotional harm. You are doing that with 
the certification process. You can do it with access to records. Our society 
is not very good at recognizing that people can be emotionally harmed and that 
family ties are important. Ideally, from a medical point of view, I want some 
recognition that some patients and families will be harmed emotionally if they 
have access to their records. I would like to be able to withhold them. From a 
civil rights point of view, they must have the right to appeal that and to 
have a review board decide. That is where I would come down on it all. 


Mr. D. R. Cooke: I have a great deal of empathy for what you are 
saying. The real problem is trying to make certain that records are accurate. 
There have been a number of instances where the patient alleges inaccuracies 
in reports that can be traced to records. 


Perhaps the most damning one I can recall was about 10 years ago. It 
concerned the Clarke Institute. A very lengthy report damning the character of 
a patient or an alleged patient, based on all kinds of tests that were alleged 
to have been taken, was given to the court. We were able to show that the 
patient had not even been in the Clarke at that time. That was eventually 
admitted. 


I take it that you accept the recommendations of the Attorney General 
(Mr. Scott). Is there anything else we can do to try to ensure that there is 
accuracy in the records as they are being prepared, without having the patient 
doublecheck them which, as I can understand, you do not want to do? 


Dr. Hoffman: I do not see any alternative to a patient's 
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doublechecking. In the vast majority of cases, and this is a personal point of 
view, the profession would drive them crazy because many psychiatrists write 
down fantasies, dreams and psychotic material of which the patient will have 
no memory later. 


Nevertheless, with my own balance of civil rights, in the vast majority 
of cases, I think the patient has to have the right to review, correct or 
dissent. I do not know what more can be done. 


6. pin 


Dr. Saunders: I have a quick addition to that. Psychiatric records 
are quite different from other medical records, which are generally factual. 
You are putting impressions and all kinds of information in psychiatric 
records that you will not find in regular medical records. That produces some 
problems for psychiatrists or for anybody who is putting a psychiatric history 
on a medical record. | 


We recognize that availability is going to be there, but how do you get 
a patient who looks at a record and says, ''But the fantasies that are recorded 
here are not true''? That patient at that point may not recall those things, 
and yet that is what was recorded by the psychiatrist. That is where you get 
into the problem of who is going to argue this is what the patient really 
said, or what he believed he said. I am not sure we will get around it. 


What is happening now and what is going to continue to happen is that 
the medical records are not as useful as they used to be. We have to live with 
that, which is very difficult. 1 review a lot of coroners' inquests, and one 
of the greatest problems is communication between physicians and other health 
care workers. They are saying, ‘We have to improve our comnunications,'' and 
yet if you look on the other side of it, the law is making it more difficult 
to communicate through the medical record just because of the openness of the 
record. It is something we have to live with, but it is a problem. 


Mr. Villeneuve: To Dr. Saunders and Dr. Hoffman, thank you very much 
for bringing the day-to-day, actual, real-life situations. The NDP is bringing 
in these amendments which, with all due respect, are well meaning but they 
sometimes overlook the forest for the trees. 


Detention time is something I recall becoming involved with, 
particularly with regard to someone going to a psychiatric hospital for 
analysis. I get neighbours, families and communities saying: ''Please try to 
ensure that this person does not return until such time as some corrective 
measures have been taken. He is terrorizing the family, the neighbours and the 
entire community.'’ How much does the legal process or politics interfere with 
your medical practice right now, detention time and otherwise? 


Dr. Hoffman: By detention time, you mean the time a person is held 
in a hospital involuntarily? 


Mr. Villeneuve: Yes. 


Dr. Hoffman: I am afraid psychiatrists are not much interested in 
detention time; we are more interested in treatment time and discharge. The 
truth of the matter is that we have limited curative abilities. To hold a 
person simply because he is a terror is not reason enough. What a psychiatrist 
wants is a treatable psychiatric condition. If the patient is also a terror, 
that is fine, but we are looking for treatable conditions. If you are a 
terror, go through the legal process and be charged. 
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Unfortunately, in the current system, 1 think it was someone from the 
Attorney General's office or in the penal system who said, "We are getting 
more and more mentally ill people." That is partly because of the restrictions 
we have, this business of bodily harm. You can terrorize a neighbourhood, but 
if you are not threatening someone or you are not causing bodily harm--it is 
not enough to play loud music all night long every night and disturb everyone. 
Even if you are as crazy as a hoot owl that is not enough. 


To come back, psychiatrists can hold a mentally ill person as long as we 
need to until we find a treatment. When we have run out of treatments, even if 
he is a terror, we are likely to send him back to the community. If he is not 
dangerous at all, we cannot hold him. The tenure time is not an issue. 


Mr. Villeneuve: I can appreciate that. I speak of terrorizing such 
as a mother phoning me in a case where her 42-year-old son has literally 
physically attacked her on a number of occasions. He has been brought to the 
Brockville Psychiatric Hospital, and the doctor has said: "We know there is a 
problem, but we are short on space. We have that problem and we will have to 
release him." : 


I get a plea from not only the mother but also a mumber of people, 
saying: ''Please do something to have him treated, to have him looked after. . 
Please do not send him back because he will do something very desperate, 
either kill someone or do some physical harm to someone.'' I have a real 
problem with that. I have never had the other situation where someone has 
said, ''They are holding someone here against his will." 


Dr. Saunders: I might enlarge on that. The act states that if there 
is a threat of serious bodily harm, you can then involuntarily commit someone. 
The real problem arises with those who are not threatening severe, serious 
bodily harm to others but who are very disruptive. I too get those calls where 
families say, ''Somebody has kept us up," and as Dr. Hoffman has said earlier, 
these people can go on for 48 hours or 72 hours. The kids are losing sleep, 
they are not doing well in school and they may even have to drop out. The 
whole household is in turmoil. Often the neighbourhood is in turmoil, not 
because somebody is threatening to kill somebody or even hurt somebody, but 
because somebody has been very disruptive. 


You cannot put these people in hospital because the act will not allow 
you to put them in. They are the people who are creating a lot of problems. 
There are a lot of them out there who in years gone by were in hospital and 
being treated. Now, when we get the desperate calls, we say, ''Sorry, the 
Mental Health Act will not allow that.'' These people have to struggle on in 
whatever way they can. 


We are interested in the rights of individuals who are mentally ill. 
There is no question that we are interested in their rights, but sometimes we 
forget about the rights of all the other people who are involved. Being normal 
sometimes means you do not have as many rights as being. abnormal. 


Mr. Villeneuve: From sitting on this committee, sir, i have to agree 
with you wholeheartedly. Just one more comment. Have I heard you say that the 
legal process is actually interfering with your practice as a professional 
medical practitioner? 


Dr BSaunderse Yes; mitiiss 
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Mr. Villeneuve: Are you also saying that going further would further 
disrupt you as a professional? 


Dr. Saunders: There is no question in my mind at all. 


Mr. Villeneuve: In summing up after having heard from Dr. Saunders 
and Dr. Hoffman--I do look forward with anticipation to the advocacy groups’ 
presentation, but we have four very learned people here, legal people, Dr. 
Henderson and the parliamentary assistant--1 see this as the same type of deal 
as we have with Bill 94, ladies and gentlemen. Leave politics to politicians 
and leave medical business to doctors. 


Dr. Hoffman: If 1 can make a quick comment, it is not so much that 
it disrupts the profession, because the vast majority of psychiatrists would 
much prefer doing analysis up on St. Clair and seeing nonpsychotic patients. 
Medical doctors will always treat other things. The vast majority of 
psychiatrists find it so difficult to treat psychotic patients in this legal 
arena that they have withdrawn from the issue. 

Hospitals will not admit them and psychiatrists will not work where 
there is the possibility of treating these people. When it becomes a close - 
call, forget it. ''The grounds are not there, Mrs. Jones; go somewhere else." 
So Mrs. Jones calls the local MPP. The truth of the matter is, psychiatrists 
do not want this. They are starting to shy away from it and they will go 
elsewhere. There is a lot of nonpsychotic work where you do not go through any 
of this. The Clarke feels it, and you see it in the profession. It is a 
problem with the profession. 


In a way it is a problem with society, because it is making it 
unpleasant now to go through. Who wants to be attacked in court? Who wants to 
go to a review board twice a week? That is not why we are in it. It will not 
affect the profession as much as the mentally ill person, the seriously ill 
person; that is who is going to be cut out. The psychiatrist will earn his 
living doing something else. 


Mr. Villeneuve: That is precisely my concern. 


6s LORD.m. 


Mr. Chairman: I have a couple of matters to bring before the 
committee with respect to the Ontario Hospital Association. As I indicated, 
there will be no votes taken today because of the agreement that I gave to the 
members and brought before the committee members who had to leave early. 
However, there will be a motion brought before the committee on Monday 
requesting the same consideration for the OHA as we have granted to the 
Ontario Medical Association today. 1 just wanted to advise you of that. 


I have scheduled, through the clerk, time for the OHA to make a 
presentation with the proviso that it is agreed to by the committee on Monday. 
If it is not, the OHA recognizes and has been advised that it may be ina 
position where it can only circulate a brief with respect to its position on 
this issue. 


I have not pre-empted the committee's decision, but I have had to leave 
it flexible. My intent is to get the submissions over with on Monday. This is 
in keeping with the request of the parliamentary assistant as well, who I 
believe would like to get into clause-by-clause on Tuesday, if at all 
possible. 


J-35 


The advocacy groups have agreed to be here on Monday as well. If any of 
the representatives who are here today cannot make it, they will have 
substitutions in their place who will be here to carry their concerns forward. 


We have scheduled those two matters for Monday with the intent of the 
chair being that we will proceed then to clause-by-clause on Tuesday next. If 
you take issue with anything I have said, speak now or forever hold your peace. 


Mr. D. R. Cooke: I have been lobbied by Justice for Children, and 
some other members of the committee may have been as well, because in its 
submission it failed to look at the issues under the Mental Health Act and now 
is looking at them for the first time. lt is concerned about the right of 
appeal to a child under the age of 18, etc. Now that this has been opened up 
to hearing submissions again, it too might want to have a submission. 


Mr. Chairman: That is of concern to the chair. I have not been 
lobbied by the group yet, but 1 probably will be. The only thing I can say is 
that this is an endless process if you want to keep opening it up. That is a 
determination that will have to be made by the conmittee. I could perhaps ask 
Mr. Cooke to bring the request forward on Monday, if he intends to pursue 
their interests, and have the committee make the decision. The chair will not 
make that decision. Mr. Ward, you wanted to make a comment? 


Mr. Ward: I wonder whether it would not be appropriate for any 
groups which come forward and make suggestions such as that, that they be 
directed to provide a written submission so we can have additional input 
available to us on Monday. lf we do not have time to hear them all, then at 
least we will have the opportunity to peruse their points of view. I really am 
concerned that we will get into a three- or four-week hearing process. It is 
up to the committee how it orders its business, but I am not sure the 
committee wants that. 


Mr. D. R. Cooke: We do not want to be like the standing committee on 
social development. 


Ms. Gigantes: We have had a chance to take a look at the written 
comments from the OCHA. Is there anyone on the committee now present--our 
numbers are dwindling--who feels it will be necessary to hear the hospital 
association on the points 1 to 8, which it has enumerated for us in written 
form, or do we feel we have heard a substantial submission on many of the 
points which the OHA is raising concerning the amendments? 


Mr. Chairman: No one here present has indicated that he or she feels 
contrary to the comments you have made. However, it would be appropriate if 
the chair indicated to you that I have been advised by Mr. O'Connor that he is 
going to bring forward on Monday a similar motion to the one he brought 
forward with respect to the OMA. 


Ms. Gigantes: I prefer to deal with it now rather than on Monday. I 
will tell you why. If we are going to hear argument against amendments, as the 
mover of many of the amendments under attack, 1 would appreciate very much if 
those people I have consulted in the advocacy groups in the writing of these 
amendments would be the last to speak. 


I did not go into an all-out battle about opening up these hearings 
again. I ask the conmittee's co-operation in ensuring, if we are dealing with 
comments, that we deal with them on Monday, finish them and then be ready to 
proceed with clause-by-clause, not because I want to cut off discussion on 
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these matters, but because I do not know how much more we are going to learn. 
We are going to hear a fair amount of repetition on Monday from the OHA. 


Mr. Chairman: What you are proposing is not out of order. It may be 
inappropriate because of the remarks I made earlier. In the first instance, I 
gave an undertaking to Mr. Callahan that there would be no votes. in:his 
absence because he was called away. The other gentlemen who have left are 
under the same impression because I gave that initial undertaking. If you 
bring forward a motion now, you are putting the chair in an awkward position. 
I cannot call it out of order because it is not. 


Ms. Gigantes: I do not know what you are discussing as a potential 
motion. 


Mr. Chairman: What you are discussing is that the OHA not be heard 


on Monday. I am telling you that Mr. O'Connor has already indicated he wants 
to bring that matter before us and he is not here to defend his position now. 


Ms. Gigantes: I did not suggest they should not be heard. I am just 
asking whether anybody feels they must be heard. If they are to be heard, can 
we arrange matters in what I would consider to be at least a co-operative 
venture and hear the OHA first--I am quite willing to hear it--and the 
advocacy groups after that? 


Mr. Chairman: I have no strong feelings with respect to the order. I 
have not even thought about that. You have made your position clear. 


Ms. Gigantes: The other matter in terms of process is that this 
committee sits until 6:30 p.m. At some point, we have to say that if people 
cannot stay until 6:30 p.m., they should arrange substitutes. As chairman, you 
cannot give undertakings that we will not do this but we will do that and so 
on for people who are not here and who have not provided a substitute while 
they are away. 


Mr. Chairman: Ms. Gigantes, with respect, after I did that, I made 
it very clear to the committee that I did it. At that time, I said that if you 
had a problem with the way I was going to conduct the order of the business, 
to please tell me then. | 


Ms. Gigantes: My only problem is the new disclosure we have from you 
now. You made a commitment, or there was some understanding--perhaps you can 
clarify this--between you and Mr. O'Connor about your receipt of his motion on 
Monday about how we deal with the OHA. That is the little problem I have. 


Mr. D. R. Cooke: Is that a commitment? 


Mr. Chairman: I have not committed the committee to anything. As a 
matter of fact, with the representative of the OHA here, I can tell you that 
the clerk has been directed to leave the OHA with this direction. First, if 
the committee votes on Monday to allow it to speak, it shall be heard. If the 
committee does not, we will circulate its brief. That is the undertaking that 
I have given. 


Ms. Gigantes: Why am I being denied an opportunity to vote on that 
matter now? Can you answer that? 


eoy. 


Mr. Chairman: Yes; because I gave an undertaking to the members who 
had to leave. 


Mr. Polsinelli: I would like to speak-- 


Mr. Chairman: I will give Mr. Polsinelli, who has been noticeably 
quiet today, an opportunity to speak; maybe he can clarify it. 


Ms. Gigantes: If I can just wrap up my point where I have my 
problem-- 


Mr. Chairman: I think you are splitting hairs. 


Ms. Gigantes: If I understand you correctly, you gave an undertaking 
to one member of this committee who could not stay and had not arranged a 
substitute. 


Mr. Chairman: Three. ; 
Ms. Gigantes: You gave a commitment to three that there would be no 
vote? 


Mr. Chairman: Yes, on anything, because they had to leave. 


Ms. Gigantes: You gave a commitment on anything. I understood when 
you first raised this matter, and you said I did not object, that you had 
given a commitment that we would not vote on clause-by-clause while they were 
away. I believe the record, when we get it a month from now, will indicate 
that is what. you told us. 


Mr. Warner: That is precisely what you said. 


Mr. Chairman: Technically, you are correct. I think that in the 
spirit-- 


Ms. Gigantes: I would prefer us to make a decision on this matter. I 
will put forward a procedural motion that we make a decision on the matter of 
process. I am not suggesting that you go back on a clause-by-clause nonvoting 
agreement. 


Mr. Chairman: Ms. Gigantes, at the outset of my remarks, I made it 
clear that you were not out of order. However, 1 said I had some difficulty 
with the intent of what I had said to the conmittee and to the members who 
left. 1 did not check with them. They did not leave me a note on what their 
responsibilities are. But I know Mr. Callahan and the other members have 
stayed until the last minute on many occasions. They could not do so today, 
and I believe they were left with the impression by me that we would not be 
voting on anything. 


At that time, I was not aware that a vote would be coming forward on the 
OHA. I was speaking--you are correct, as usual--with respect to the 
technicalities of the intent of what the chairman said. 


If you wish to force a vote now, you are quite in order to do so, and I 
will accept your motion. 


Ms. Gigantes: I move that this conmittee make a decision on process 
for Monday; further, if this committee decides it will hear the OHA, that it 
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schedule the hearing of submissions by the advocacy groups after the OHA, 
which I hope will be completed, all-inclusive, on Monday. 


Mr. Ward: It is fair to say that the government members are of the 
opinion that, given the presentation by the OMA followed by the advocacy 
groups, we will have had pretty comprehensive input both for and against the 
New Democratic Party amendments. 


Ms. Gigantes: And some of yours. 


Mr. Ward: And some of ours; that is true. Unless the conmittee is 
prepared to start a whole new round of public hearings, which might take some 
days if not weeks, we should leave it at that. Given the chairman's 
undertaking to those three members, it would be appropriate to uphold the 
chairman in his dilemma at this time and to suggest that the vote be taker 


quickly at the beginning of the next hearing, with the OHA well aware of the 
opinions of all parties in this matter. 


Mr. Chairman: Many of the members of this committee have servéd in 
the capacity of chairman and know the dilemma the chairman has with matters 
that come before him. I try to use a reasonable degree of fluidity in the 
chair's approach to the business at hand. I thought I was being fair with the 
members who had other problems to attend to. 


We have a motion. Do you wish to have the motion called? We have only a 
few minutes left. 


Mr. Polsinelli: 1 would also like to uphold your integrity and ask 
that this vote be deferred until Monday. I am in total agreement with the 


parliamentary assistant's words that we should try to respect the undertaking 
you gave to the four members, even though it may have been an inappropriate 


undertaking. I realize that you did canvass the opinion of the committee at 
the time. I would also like to echo Ms. Gigantes's position that if Mr. 
O'Connor was prepared to move this motion on Monday and he informed you today, 
he could have let the committee know so that we could have made that decision 
today. 

Mr. Chairman: That is fair. The intent of your motion is to-- 

Mr. Polsinelli: Defer this vote until Monday. 

Mr. Chairman: And therefore to adjourn now? 

MrsaPolsinellicn.Exactiv. 


Ms. Gigantes: Mr. Chairman, there is a motion on the floor. I have 
no objection to adjourning, but we should deal with them in order. 


Mr. Chairman: A motion to adjourn precludes all other motions. 
Mr. Polsinelli: I move to adjourn. 


Mr. Chairman: The motion to adjourn has been moved. All in favour? 
Opposed? Carried. 


The committee adjourned at 6:24 p.m. 
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ine committee met at 3:55 p.m. in room 228. 


EQUAL RIGHTS STATUIE LAW AMENDMENT ACT 
(cont inued ) 


Consideration of Bill 7, An Act to amend certain Untario Statutes to 
conform to section 15 ot the Canadian Charter of Rights and Freedoms. 


[ne Vice-Cnairman: Tnank you, colleagues. Perhaps we could call 
ourselves to order. | am advised by the staff tnat mr. Ward nas been a bit 
delayed 1n joining us. We will be dealing witn a couple of procedural matters 
just off the top and therefore we will proceed as he makes his way to the 
committee. 


tne first procedural matter deals witn the amendments. You should have 
in tront of your places now a brand new package of amendments whicn looks like 
this, with your name in red up in the corner. 


Inter jection. 


The Vice-Cnairman: 1 am told it might even be in blue or it might be 
a date. the clerk stresses that you should please throw out all other stray 
amendments to section 31 you may have collected so that as we move through it, 
we can deal with tne updated package. You might wish to date the package if it 
is not already dated, so if tnere are changes to it, you will find the 
reterence easily. 


We will resume the adjourned debate on a motion py Ms. Gigantes that the 
coumittee not hear representations from tne Ontario Hospital Association on 
Monday, May 20, and tnat the last presenters on section 31 of Bill 7 be the 
Advocacy Kesource Centre for the Handicapped and tne Psycniatric Patient 
Advocate Uftfice. 


Ms. Gigantes, did you adjourn that debate? 


Ms. Gigantes: No. 
Ine Vice-Chairman: Who was speaking at the time? 
Ms. Gigantes: You should have a speakers’ list. 


Tne Vice-Chairman: I will take the speakers' list. Does anyone wish 
to speak on the resumed debate? 


mr. Partington: Witn respect to the Ontario Hospital Association 
Submissions, I believe we should hear trom the Ontario Hospital Association. 
They, Like tne psychiatrists petore, have direct experience in this field. We 
cannot decide tnese amendments properly without hearing from the people wno 
will carry out tne legislation and will be affected by it. I believe they have 
tne interests of their patients most sincerely at heart. Theretore, as we have 
reopened these proceedings tor the psychiatrists and for the advocates of 
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patients’ rignts, we should also open these hearings to the Ontario Hospital 
Association. 


mr. D. R. Cooke: Mr. Partington, is there anytning they wish to say 
to your knowledge tnat is eitner in reputtal to supmissions we heard last week 
or new? - 


Mere Partington: I have no idea. I have not met with then. 


‘Toe Vice-Cnairman: Are tnere any other speakers on the matter? 


vis. Gigantes: I have just one final note. I have no objection to 
listening to the Untario Hospital Association. However, we have gone through 
some precedent-preaking manoeuvres here where we have opened up presentations 
ayain. Tne Untario Hospital Association did provide us with an outline of its 
concerns. I asked tne question last week, once we had that list of concerns in 
nand, wnether any member ot the committee felt there were issues raised which 
nad not been addressed py tne psychiatrists during their presentation last 
week. I did not hear any member of the committee say, "'Yes.'' I do-not hear any 
member or the comnittee say that today. I expect we will have very much the 
same ground covered that we did when the psychiatrists were before us. 


My concern is tor time. We are running into a crazy schedule with this 
biii. I would prefer, as one member of the committee, to hear what the patient 
advocates nave to say and then get on with our own discussions, which are also 
going to take some time. 


A turtner concern I might present to you is that at least one of the 
members Of the advocacy group will not be able to return to this committee 
tomorrow if we are to proceed and have their presentation carry over into 
tomorrow. That presents us with another problem. 


Mr. O'Connor: The comment Ms. Gigantes just made is the best 
argument ror hearing from the Ontario Hospital Association. Sne said she does 
not know what they are going to tell us. Is that not the reason we want to 
near from them? The association is one of the primary health care givers in 
the province. It is fundamentally involved in the whole system and therefore 
has something relevant to say with regard to this issue. 


We have agreed to hear other groups because amendments were tabled by 
both tne government and Ms. Gigantes on this subject after or very shortly 
prior to the closing of hearings, whicn did not give groups such as the OHA 
and others an opportunity to make known tneir views. We felt they were 
important to the system and therefore we should relax our rules slightly in 
order to hear then. 


It we did allow the psychiatrists to speak and if we do allow the 
advocate groups wno have spoken once before, surely in extending the 
generosity of a second shot to them, we can at least allow the OHA a first 


opportunity to provide us with their views. I cannot see the great difficulty 
in allowing them to come pefore us. It seems to make sense that as we have 


neard the otners a second time, we should now be prepared to hear them. 


fhe Vice-Chairman: Thank you, Mr. O'Connor. Ms. Gigantes, did you 
indicate you wanted to speak further? 


Ms. Gigantes: Yes. I would first like to ask Mr. O'Connor whether he 
has tne outline that we received from the Untario Hospital Association last 
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week. 1 do not know whetner you had tne benefit of the presentation from the 
sychliatrists and the discussion that followed, or whetner you were forced to 
eave early. 


Mr. U'Connor: ‘today at 3:50 p.m., I received the outline of tne OHA 
submission for the first time. , 

Ms. Gigantes: Last week, the OHA wrote a letter raising its areas of 
concern. I ain not arguing that we snould not hear its representatives because 
I do not know wnat they are going to say; quite the contrary. I Suggest tnat 
tne areas tney wisn to speak to are areas they flagged for us last week. 
Further, those are areas that were addressed in both the presentation and in 
the discussion that followed. The psychiatrists were with us last week. 


Mr. O'Connor: ‘he letter was very general in discussing areas the 
UHA wants to deal with. We have a brief tnat is much more specific. As we all 
recognize trom talking so much both here and in the House, the oral brief is 
much stronger and more persuasive than anytning that can be reduced to either 
a snort letter or a written brief. For that reason, we should hear the OHA 
representatives. 


Tne Vice-Chairman: Is there any further discussion on this matter? 
Are we ready tor the question? I have a request that the motion be read again. 


Ms. Gigantes moved that the committee not hear representation from the 
Ontario Hospital Association on Monday, May 26, and that the last presenters 
on section 31 of Bill 7 be tne Advocacy Resource Centre for the Handicapped 
and tne Psycniatric Patient Advocate OUOftice. 


{cr it is simpler to understand by virtue of the schedule, colleagues, 


tne proposed schedule lists all tnree. The proposed motion deletes the Ontario 
Hospital Association and retains the other two. Are we clear on the motion? 


All those in favour of the motion by Ms. Gigantes? All those opposed? 
Motion negatived. 
Mr. D. R. Cooke: I have a procedural motion, Madam Chairman. 


The Vice-Chairman: ir. Cooke moves that the committee consider 
representations this afternoon from the group called Justice for Children. 


Mr. D. R. Cooke: This is an organization that made representations 
to us in early February. While at that time its speakers touched briefly on 
tne Mental Health Act, tney did not become aware, and I do not think any of us 
became aware, of sane of tne ramifications of the changes we are considering, 
particularly tne issue of consent being given by a parent to an adolescent's 
treatment. We nave not looked at closely at that. It is an issue tnat would be 
relevant to almost any adolescent proplem of a psychiatric nature in whicn 
parents would be intertwined in one way or another. 


In particular, Justice tor Children is concerned about the mounting 
problem of the decertification of adolescent units at general hospitals. As I 
understand it, tnis will result in their being zoverned by tne Child and 
Family Services Act, while the psychiatric hospitals will continue to be 
governed by the Mental Health Act. 


Mr. Brian Weagant is present this afternoon. He has prepared a written 
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submission, whicn is to be distributed to members shortly. He would like to 
supplement tnat with a brief submission, which presumably could be put at the 
end of tnis afternoon's agenda. I am asking to have that added to tne agenda. 
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Tne Vice-Cnairman: Is there any discussion on the motion? 

Ail tnose in tavour of Mr. Cooke's motion? Opposed? 

Motion agreed to. 

Tne Vice-Chairman: I will turn now to the question of the agenda. 


Mr. O'Connor moves that the committee adopt the agenda as printed, as 
amended by the addition ot the group, Justice for Children. 


Motion agreed to. 

Tne Vice-Chairman: We will move in the following order. First, tne 
Psycniatric Patient Advocate Utfice; second, the Advocacy Resource Centre for 
the Handicapped. I am told there might be a joint presentation but if not, 
tnat is the order. Third, the Ontario Hospital Association; and fourth, 
Justice tor Children. 


It is a joint presentation, fine. Would you be good enough to give your 
names to Hansard. 


PSYCHIATRIC PATIENT ADVOCATE OFFICE AND 
ADVUCACY RESOURCE CENTRE FOR THE HANDICAPPED 


Mr. Giuffrida: I am David Giuffrida. I am legal counsel to the 
Psychiatric Patient Advocate Office of Ontario. 


Ms. McKague: I am Carla McKague. I am head of litigation at the 
Advocacy Kesource Centre for the Handicapped. 


tne Vice-Chairman: Thank you. Please proceed. 


Mr. Giutfrida: Members of the committee, thank you for giving us an 
opportunity to address you. Wnen this meeting was held last week, Mr. Peter 
bartlett of the comnittee on legal issues and psychiatry was here as well. He 
is unable to be with us today. 


Carla McKague, as well as being a lawyer with ARCH, is a member of the 
committee on legal issues and psychiatry, as I am. The presentation we are 
going to make today reflects the views of that committee as well. 


Ms. McKague: At tnis point I will add that there are several other 
organizations that have also endorsed this presentation. A number of them are 
members of the Coalition on Psychiatric Services. That includes the Canadian 
Mental Health Association, both the Ontario division and Metro Toronto branch, 
tne Untario Association tor the Mentally Retarded, On Our Own, which is a 
self-nelp organization ot present and former psycniatric patients, and several 
community organizations including Margaret Frazer House, Houselink Community 
domes, Parkdale Activity and Recreation Centre and two branches of an 
organization called Friends and Advocates. 
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I am intormed you will also be receiving, if you have not already 
received, a letter trom the Ontario Association of Professional Social 
workers. Ihis addresses some of the proposed amendments--those to do with 
competency and consent to treatment--and endorses its support for the 
recommendations of the Electro-Convulsive Therapy Keview Committee which are 
retlected very closely in those amendments. : 

Mr. Giuttrida: This committee is faced with the difticult task of 
sorting through the Mental Healtn Act, the initial amendments proposed in Bill 
/, tne amendments proposed py tne Attorney General and tnose by tne New 
Democratic Party. I see the goal of the committee as striking a balance 
petween the rights and interests ot the individual, the cherished autonony of 
the inuividual, which is so highly valued in democratic societies, and the 
interests of the state. Tnese are to protect other people from tnose who may 
pe so mentally disordered that tney become a danger to otners and the 
perceived interest of the state is to protect other people from their own 
actions when they becouie so seriously disordered that they may pose a harm to 
tnemselves. 

Tne Cnarter of Rights places certain rights of tne individual above law 
but even that document does not relieve legislators of the difficult task of 
striking that balance because the rights set out in the charter are not 
apsolute. All are subject to section 1, which says that the rights and 
treedoms are subject to only such reasonable limits prescribed by law as can 
pe demonstrably justified in a free and democratic society. 


Having estadlisned an obligation to bring Ontario legislation in 
compliance with the charter, tnere is more than one way to do that. Even now 
you have before you more than one approach as to how the Mental Health Act may 
be brought into compliance with the charter. Tne courts have said the standard 
is not one of perfection. The way in which one province statutorily deals with 
an issue shall not be the paradigm that every-other province has to fall into 
line with. There is a lot of room for creativity and imagination in deciding 
now to address some ot the thorny problems described by Dr. J. A. Saunders and 
vbr. 6. Hottman when they were before you last week. These are issues tnat will 
concern anyone looking at this legislation in a conscientious way. They 
provided some useful insights into the matters before you. I was struck by the 
sensitivity of their presentation and the affirmative things, both speakers 
said about patients' rights, though we disagree on the extent to which they 
snould be adopted in this legislation. 


Any proposed amendment that totally sacrifices legitimate goals of the 
mental nealth system to preserve an individual right should be rejected, just 
as anyone wno totally sacrifices the right of an individual that should be 
preserved by the Charter of Rights and Freedoms snould be rejected as well. 


It was suggested at the last meeting that mental health legislation 
interferes with tne practice of psycniatry. At tne risk of sounding cute, I 
have to say tnat tne legislation does interfere with the practice of 
psychiatry in the same way that the presumption of innocence interferes with 
law entorcement. Trials interfere with law entorcement and elections interfere 
with tne process of legislation. They are necessary forms of interference. 
They inoderate a process. 


the proposed legislation interferes only with the nonconsensual practice 
ot psychiatry. Tnere is nothing in Bill 7 or any of the amendments before you 
that would make it more difticult for a person who wants to be in hospital to 
pe in nospital. There is nothing in any of these amendments that would make it 
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inore difficult for a competent patient who wants psychiatric treatment to get 

psycniatric treatment. We are discussing tne coercive side of psychiatry. I do 
not mean to use that in a pejorative sense because the way the legislation is 

tramed, and will continue to be framed if any of these amendments are adopted, 
psychiatrists are given a joint jailer-healer role. 

It must be an uncomtortable role, one I do not envy them having to carry 
out. Un the one nand they are meant to establish a tnerapeutic alliance with 
tneir patients. In ny experience as an advocate at Queen Street Mental Health 
Centre tor tnree years, there are many Sensitive and conscientious 
psychiatrists who work very hard to do that. On the other hand, by their 
Signature, tney can take away the individual liberty of a person. By their 
Signature, they can say, "You are not competent to make treatment decisions 
and I am yoing to look tor a nearest relative for substitute consent," or ''I 
am going to impose restraints," or "I am going to apply to the regional review 
poard tor an order to override your retusal of treatment." They can take many 
steps opjected to by the patient they wish to serve. 


Tnis aspect of the relationsnip does not exist in the doctor-patient 
relationsnips you and I enjoy in the community. If we do not like what our 
doctor prescribes for us, we can throw it out. If we do not like the doctor's 
bedside manner, we can go to another one. Under the Mental Health Act there is 
detinitely a coercive side to the practice of psychiatry and one tnat everyone 
agrees is, and should be, subject to reasonable limits that preserve the 
rights ot tne individual. 


I understand sill 7 concerns itself specifically with the equality 
provision of the charter, section 15, but to deny psycniatric patients as a 
Class tne protection of other charter sections, in my submission, violates 
section 15 as well. They are entitled to equal protection of the law, 
including that of those other sections of the charter. Tney include section 2 
on fundamental freedoms. ''Everyone has the following fundamental freedoms," 
including "treedom of thought." It has been argued in the United States, which 
nas similar provisions, that tne enforced imposition of powerful mind-altering 
treatments can interfere with constitutional and protected freedom of thought. 


Legal rights are in section 7, ‘Everyone has the right to life, liberty 
and security of tne person and the right not to be deprived thereof except in 
accordance with the principles ot fundamental justice.'' We are concerned here 
witn the rignt to liberty. One can argue that security of the person has to do 
witn making personal decisions about what treatments you will and will not 
accept. ms: 


section 8 says, "Everyone has the rignt to be secure against 
unreasonable searcn or seizure." Section 9 says, ''Everyone has the right not 
to be arbitrarily detained or imprisoned." The task of any legislation is to 
provide checks and palances and quantifiable criteria for detention so that 
detention does not become arbitrary. Section 10 says, "Everyone has the right 
on arrest or detention (a) to pe informed promptly ot the reasons therefor,"’ 
and to "instruct counsel without delay." 
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Under section 12, ''Everyone nas the right not to be subjected to any 


cruel and unusual treatment or punisnment.'' It is not just cruel and unusual 
punishment, but ''cruel and unusual treatment or punishment."' 


In our experience, looking at Ontario and other jurisdictions, tne 
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cnarter rights of tne individual can be accommodated in a province's mental 


nealtn act witnout disabling tnat act and without crippling any of the 
legitimate aims of that legislation. 


For example, Nova Scotia, unlike Ontario, provides that the doctor 
cannot override the refusal of a competent psychiatric patient. If you are a 
competent psychiatric patient in Nova Scotia and you understand the nature of 


tne treatuent and the pros and cons of accepting or refusing it, your decision 
tnereatter has to be respected. 


In the Yukon Territory, there is a court review of involuntary 
comnittals within 24 hours. This committee is looking at legislation that 
would require the board to attend within seven days of the initial five-day 
detention, wnich makes it 12 days, but tne Yukon has provided for 24 hours. 


In our own Cnild and Family Services Act, 1984, wnich in many ways is 
the leading edge of legislation recognizing the rights of tne individual, 
sections 120 to 122 deal with secure isolation, a species of restraint. They 
spell out the criteria tnat must exist betore a young person can be locked in 
isolation. They state that there has to be a danger of ''serious property 
damage or serious bodily harm in the immediate future,'' and that no "less 
restrictive method" ot restraining the child is practicable. It is not left to 
tne discrimination of tne individual health care provider; it is spelled out 
in legislation in a workable system. 


It has been suggested that if steps are taken to further enhance the 
rights of psychiatric inpatients, this will discourage psychiatrists trom 
entering or remaining in the public service; that is, the practice of 
psychiatry within our mental nealth system. I do not believe that is borne out 
by the facts and I do not think that suggestion really serves the people in 
our mental healtn system who work to provide for people who are the most ill. 


In Ontario, our 10 provincial psychiatric hospitals receive 80 per cent 
of tne involuntary admissions. In any given provincial psychiatric hospital, 
on average, 45 per cent ot the patients are involuntary. As you will expect, 
it you nave a high proportion of involuntary patients, you get all the action 
at the regional review board, people challenging their committals and 
resisting treatment orders, which can only be imposed on involuntary patients. 


fhese are the hospitals that have had patient advocates for the past 
three years. They nave regional review board hearings and they have tne new 
rights adviser programs, and yet tnere are more psychiatrists in the 
provincial psychiatric hospital system now than there have ever been. 


Psychiatrists I talk to say they could go into private practice and 
administer to the worried well, as they have been described, on St. Clair 
Avenue. However, they derive satisfaction from working with the most seriously 
ill patients, in wnom they can see tne most remarkable changes in a short 
period of time and on whose lives they can have the most noticeable impact. It 
does discredit to psychiatry to suggest they will flee the system if patients’ 
rights are ennanced in sensible ways. 


Opviously, we will not be discussing the proposed amendments in any 
detail in a clause-by-clause fashion; that is for the committee. However, 
tnere are broad categories or topics that are convenient as a means of 
categorizing tne issues. I would now like to turn the floor over to Carla 
McKague to discuss some of them; tnen I will discuss some more. 
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ms. McKague: I have given you a fairly lengtny written submission. I 
am going to try not to read it to you, but to summarize, to skip back and 
torth in 1t. I want you to know, first, as my submission states, that I am 
really sorry this is today instead of last Thursday. Last Thursday, my 
horoscope in the foronto Star said the people wno made the laws would agree 
witn me. You picked the wrong day to sit or the Star got its dates mixed, one 
or the other, I an atraid. + aac 


mr. Callanan: Just as long as the Toronto Sun did not say it. 


ms. McKapue: I do not read the Sun to find out. 


Last weex, I was very interested by the submission made by the Ontario 
medical Association. I do not know Dr. Saunders. I have known Dr. Hottman for 
a while. My first introduction to him was when he was an expert witness on the 
opposite side of a case I was nandling, and a very fine witness he was. I know 
ur. Hotrman is a very knowledgeable and sensitive pnysician, one who is very 
concerned witn the civil liperties ot nis patients. I do not think the OMA 
could have sent you a tiner representative. - 


Theretore, I am ratner worried that he seeans to be interpreting the ~ 
intent of some ot the amendments pefore you in a way I do not think is 
justiried. wnat I mainly want to do today, on the particular topics with which 
I am dealing, is to try to respond primarily to the OMA submission. 


We nave already told you tnat today we are voicing the opinions of a 
large number ot otner organizations, I venture to say practically every other 
organization in Untario that is concerned with the rights of psychiatric 
patients. It is important for you to realize there is that broad base of 
Support for these amendments from people who, on that side of the question, 
are as knowledgeable as the UMA and the Untario Hospital Association are on 
its other side. 


I want to address the question of admission procedures. It may be 
nelptul if [ start out py describing, in a little more detail than you nave 
pernaps neard, how people get into psychiatric hospitals. There are a lot of 
ways. There are three primary ways, outside tne criminal systen. 


The first is that any doctor, whether he is at a psychiatric facility, 
is at a general nospital, is your general practitioner in the community or is 
your dermatologist, for tnat matter, can till out a form--call it form 
i--wnich gives authority to any person to escort you to a psychiatric facility 
where you are to be held for five days for assessment, 120 hours to be 
Specitic. lhe nospital does not have to fill out any more forms. It can nold 
you on that one signed py the original doctor for 120 hours. By the end of 
that time, you must be involuntarily committed, made informal or discharged. 


second, if anyone in this room believes that anyone else in this room 
meets the criteria for commitment, wnicn I suspect may be a possibility, you 
have a simple remedy. You can go to a justice of the peace and swear out an 
intormation to tne etfect that you believe another person to be mentally 
disordered and to be presenting a risk, as laid out in the Mental Health Act. 
If you can persuade the JP, he will issue a form 2, which will allow the 
police to take that person and escort him or her to a hospital, where he or 
sne will be briefly examined oy a physician at the facility. If ne agrees, a 
form 1 will be signed and, again, tne person will be held for five days for 
assessment. 
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[ne third way is by tne direct action of a police officer when there is 
soneone who appears to meet the usual criteria for admission and, in addition, 
1S benaving in a way that in a normal person would be considered disorderly, 
and tue police officer thinks it would be dangerous to take the time to get an 
inrormation from a JP. The police otficer may escort the person directly to a 
hospital where he will undergo a brief assessment by a doctor,-who will Sign a 
torm 1 if ne believes the person should be kept for assessment. — 


All these routes end up with the person being held for five days on this 
torm, which 1s an application for psychiatric assessment. 


My understanding of what went on in 1978, in the last major revision of 
tne act, 1s that tnere was a very kind reason tor providing this five-day 
period. A number of people felt the experience of being involuntarily 
committed to a psychiatric hospital was not only pretty unpleasant but also 
stigmatizing. It certainly is. fo have been an involuntary psychiatric patient 
is something people do not like to talk about very mucn. 
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It was felt there should be a good assessment by someone at the 
nospital, as opposed, for instance, to a community physician, who could be 
your dermatologist, as to whether the person required commitment. If he did 
not, you could let nim go within tnat five-day period and he could then quite 
honestly say he had never been committed. 


The trouple is that it did not work out tnat way. Tne distinction that 
on paper seems Clear is not a distinction that is made in the mind of either 
the patient or the public. If you nave been taken to Queen Street by a 
policeman, neld for three days and then let out, you are as truly stigmatized 
as if you had been committed. I was chatting with Dr. Hoffman after the 
conmittee session last week and he agreed with me totally on the point that 
there is no difference in the stigmatization effect. 


Another concern at the time may have been tnat prior to 1969, your 
dermatologist could sign a certiticate that would keep you committed for 30 
days, provided this intervening assessment period allowed that decision to be 
reviewed by a physician who was skilled in assessing mental disorders. A 
community physician could not detain you for longer than five days on his 
certificate. ‘Inat concern would not pe relevant to the present amendments. I 
just mention it in passing, as another rationale for what was done in 1978. 


The problem that patients and we, as their lawyers, have with a forml, 
and J think this has already been made clear, is that you have five days' 
deprivation ot liberty. Tnere is just as much deprivation of liberty as if a 
commitment nad been carried out, but you do not have the legal remedies 
available to you that are available on a commitment. Yes, you can apply for 
habeas corpus, but nabeas corpus is complicated and very technical, whereas 
going to the review board 1s not. You need a lawyer for a habeas corpus 
application. You may want, but you do not definitely need a lawyer to go to 
tne review board. 


Besides that, a form 1 does not trigger the provision of rights advice 
at this point, so you may not even know you have a right of nabeas corpus, let 
alone be able to exercise it. When Dr. Hoffman spoke to you, he conceded a lot 
of tnese points. wnat ne said to you was: ''Let us retain form 1 and the 
distinction between the forms, but let us give the people all those things on 
torm 1. Let us give them the rights advice and the rignt to go to the board 
rignt away." 
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As we were chatting last week, he told me one of his concerns about 
getting rid of the form 1 was that it would make the initial detention period 
longer. The first form 3 period is for two weeks. He was concerned that if we 
got rid of form 1, that would result in people being held for a longer period. 


A lot of these things are technicalities. I do not think it matters what 
number is on the piece of paper you sign. What matters, and what the OMA and 
we are in agreement on, is giving people all the legal protections right away. 
That is required by the charter. If you as a committee have a better 
mechanism, that is fine. We are suggesting that the simplest mechanism is to 
abolish the distinction between the two forms. If you prefer to do it in some 
other way, that is also fine. What is important is that from the moment the 
person walks in the hospital door, he should have the protection of the law. 


The other point Dr. Hoffman raised with you, which was debated at some 
length, was that you cannot do an assessment within six hours. If what he is 
talking about is a full psychiatric assessment, of course he is absolutely 
right, but psychiatric assessment is not something that starts and stops. It 
is an ongoing process. When you go from a form 1 to a form 3, the doctor does 
not magically stop assessing. He is assessing you all the time. What he is 
supposed to do in that initial assessment is to figure out whether you need to 
be involuntarily detained. 


He already does that. When he does it now and if he decides you should 
be, the outcome is to sign a form 1. What we are suggesting is that when he 
does it and decides you should be, the outcome would be to sign a form 3. The 
call is on whether you need to be kept in and the assessment takes place 
thereafter. 


The courts send people off very frequently to forensic wards for what is 
called a brief assessment of fitness to stand trial. That is similar to what 
we are talking about here because it is not a full psychiatric picture. It is 
a limited finding, a one-dimensional finding: "Is this person fit to stand 
trial?"' as compared to, "Should this person be detained?"’ The forensic wards 
do those examinations routinely in an hour or two. It is not difficult unless 
you interpret assessment as meaning, ‘Let us know absolutely everything about 
this person's psychiatric state.'' Sections 7 and 15 of the charter are the 
Ones you have to examine here. 


Section 7 says you cannot be deprived of liberty without regard to the 
principles of fundamental justice. Nobody has quite figured out exactly what 
fundamental justice is, and I think it is going to be a long time before they 
do, but certainly we know some of the ingredients. Some of the ingredients are 
a right to hear the case against you--in this case it would be why you are 
being held--and the right to answer that and have it tested before an 
impartial arbiter. Our present legislation gives you no right even to seek 
out that arbiter until the sixth day you are in the hospital. Even with the 
amendments proposed by the Attorney General (Mr. Scott), what is going to 
happen? 


You are admitted on day 1, on day 6 you make your application, give it 
to hospital staff and ask them to get it to the review board. They pop it in 
the mail. It gets to the review board on day 8, day 9, or if you have a long 
weekend, day 10, and even with the Attorney General's amendments, you are 
heard as long as seven days after that and get a decision still a day later. 
You are effectively looking at two and a half weeks from the day you walked in 
until you have a review of your detention. 
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The proposal before you is not nearly as radical as some of the things 
other jurisdictions have done, such as the Yukon's 24-hour review. We are 
suggesting that period be cut by five days, by letting a person launch his 
request for a review the day he walks in the door. 


I would remind you in this context that involuntary commitment in itself 
is on the face of it a charter violation. The only people who can be deprived 
of liberty on the grounds they might do something dangerous are people with a 
particular disability, namely a psychiatric disorder. So if we are going to 
deprive a particular group of liberty in a way that on the face of it offends 
section 15's guarantees of equality, I think we must be particularly careful 
to provide all possible safeguards to that route. Deprivation of liberty is 
very serious indeed. If we are going to justify it at all, we have to take the 
greatest possible care in doing so. 


Perhaps the most contentious issues discussed by the Ontario Medical 
Association are the whole area of competence to make treatment decisions and 
the consent to treatment. The only submissions, both written and what Dr. 
Hoffman had to say, were very critical of some of the amendments. When Dr. 
Hoffman was addressing you, he said this area was very complex; it was one in 
which there should not be hasty decisions, and there should be long and 
thoughtful consideration. I have forgotten the exact words, but that was the 
sense of what he had to say. 
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What he did not tell you is that it has now happened twice with two 
different bodies associated with this Legislature. Une of them was the 
Ministry of Health's Electro-convulsive Therapy Review Committee, and I want 
to get back to that in a moment and discuss it a bit more. 


The other, about which I am much less knowledgeable, was the advisory 
committee on substitute decision-making for mentally incompetent persons, 
which is a triministerial committee of the Ministry of Health, the Ministry of 
Community and Social Services and the Ministry of the Attorney General. 
Gilbert Sharpe, who is counsel to the Ministry of Health and who is here 
today, has been a representative on that committee, and I hope that you will 
question him in more detail. The point I want to make is that philosophically 
the conclusions of that committee, which I understand is now preparing draft 
legislation, are very much in accord with these amendments and in some ways go 
even further. They would request a court determination of incompetency to make 
decisions about medical treatment rather than a tribunal determination, so 
that body has seen the need, in some respects, for even greater safeguards. 


The Electro-convulsive Therapy Review Committee was appointed by the 
Minister of Health in 1984, and it was to consider all aspects of the use of 
electroconvulsive therapy in Ontario. It met for about 14 months and handed in 
its report in December. It stated in that report that although what it had 
been mandated to do was look at all aspects of ECT, legal, procedural and 
medical, its recommendations about consent and competency should apply to all 
psychiatric treatments because there was no particular reason for singling out 
Eel. 


There were 16 members on that committee. I had handed out to you a small 
package which lists those 16 members on the front. The rest of the package 
comprises the actual recommendations made by the committee on consent and 
competency. If you look down that list, you will see that four of the people 
on it are physicians and two of them are psychiatrists. I might add that one 


J=)7 


of those is a psychiatrist nominated by the Ontario Medical Association and 
the other, if I remember correctly, by the Ontario Hospital Association. 


A further three people were actively working at providing care to 
psychiatric patients. One is a clinical psychologist who is also a professor 
of psychiatry, one is a hospital administrator and one is a head nurse at a 
provincial psychiatric facility. 


One is a professor of bioethics, four are lawyers, and one is the 
executive director of a branch of the Canadian Mental Health Association. 
There are two lay representatives, but even they have some medical expertise. 
You will note that one of them is the executive director of a centre for the 
re-education of alcoholics and the other is an registered nurse. 


I was honoured to be one of the lawyers on this committee, and 1 can 
tell you that competency and consent were canvassed very exhaustively; in 
fact, some committee felt exhaustingly. Since the report appearea, 1 have been 
told, and so have other members of the committee, by a number of doctors and 
lawyers, that they have never seen a more thoughtful and a more thofough 
examination of those issues. 


The recommendations that you have before you were endorsed unanimously 
by that committee. I do not expect many of you will have time, but I hope that 
any of you who have not read the report will get a copy of it and will read 
the chapter on competency and consent. You can get a sense of how the issues 
were wrestled with and what was taken into account. This is the result, the 
recommendations that 1 believe are mirrored faithfully in the amendments put 
before you by the NDP. 


I would like to examine some of the specific concerns that Dr. Hoffman 
raised. He said, first: ''Well, physicians make competency decisions about 
their patients when it comes to medical or surgical treatment. Why should it 
be different for psychiatric treatment? Why do you want somebody other than 
physicians making this determination?"' I would respond to that by saying I am 
not sure they should be making them for medical or surgical treatment either. 
Some of the same considerations arise, and I think the substitute 
decision-making committee may have reached some of those conclusions. However, 
there are also some special considerations in the area of psychiatric 
patients, and one of them is well illustrated by a quotation from the document 
that the Ontario Medical Association put before you. It said, "One might 
question whether any involuntary patient is competent to understand what is 
happening or what decisions are appropriate.'' That is a point of view which 
this province rejected emphatically--quite rightly--a long time ago. 


The criteria for deciding whether someone needs to be detained have 
almost nothing to do with the criteria for deciding whether someone should 
make decisions about his treatment. Mental disorder does not in itself deprive 
someone of the ability to decide what is best for him medically. 


But we have a lot of doctors in this province who think otherwise and 
who are still working on a very old philosophy of care of the mentally 
disordered, which says, "If you are crazy enough to be committed, we can do 
anything we want to you because you obviously are not deserving of any 
autonomy ."' 


I report in what I have given you an extreme example of doctors who 
think this way. I have also said it is not atypical. I have run into this kind 
of thing a number of times. 1 was representing an involuntary patient in one 
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of the provincial institutions, and he was being forcibly treated. I talked to 
him, I read his file, and I went to his physician to talk with her about the 
case. I said, "By the way, do you consider Mr. Smith''--as we will call 
him--''competent to make treatment decisions?" 


She said, ''No, he is not competent." I asked, ‘Well, do you have a 
consent from his nearest relative?'' She said, ''No, he does not have any 
family.'' I said, "In that case, you must have an order from the regional 
review board.'' She said, ''No, 1 do not have any order.'' 1 asked, ‘Then on what 
authority are you treating this man?" She said, ''l do not need authority; we 
have dozens of them in here." 


That kind of attitude is much too common in a number of our facilities. 
Not every psychiatrist out there is as sensitive and caring as brian Hoffman. 
Over and over again, I find in representing people who are in there against 
their wills--in this case even those who are not in there against their 
wills--it does not matter how disturbed or disoriented they are, whether they 
even know they are in hospital; if they swallow the pill when you hand it to 
them, they are treated as competent. There is no decision made. The question 
does not even arise in the doctor's mind, as long as the patient is being 
compliant. 


As some of you may know, Dr. William McCormick is the former director of 
education at the Queen Street Mental Health Centre, and a few years ago he 
wrote an article in Health Law in Canada, and I would like to quote just a 
little bit of that article. I have forgotten the exact title. I1t was something 
like 'Informed Consent in Psychiatric Practice,'' and the line goes: 


"To declare people with mildly impaired judgement incompetent to give 
consent and then seek surrogate consent from relatives is likely to disrupt 
the therapeutic relationship." 


Then he suggests that since these people really are pretty shaky when it 
comes to competence, you should not tell them all the facts about their 
treatment because then they might refuse it. Dr. McCormick is suggesting 
doctors take a consent and act on it when the consent is neither competent nor 
informed, and I put before you that is a pretty shaky position. 


4:50 p.m. 


Perhaps the other side of the coin is the frequent experience of a 
client whom you and the doctor and everyone else have been treating as 
competent up until the moment he says, ''No, I do not want that treatment ,'' and 
all of a sudden, in an instant, the doctor waves a magic wand and the person 
is now incompetent, so that the doctor may go and ask a relative. They will 
hardly ever go to the review board on the provision that says you can override 
a competent patient without first trying to declare the person incompetent and 
seeking family consent. It is a lot simpler. 


A case I handled back in late 1984 was the impetus for forming the 
Electro-convulsive Therapy Review Committee in the first place. hy client 
refused treatment, competently. The doctor then treated her as incompetent and 
asked her husband to consent. He refused. The doctor did not give up. He then 
asked her father to consent and the father refused. He asked her brother to 
consent and the brother refused. Only then did he do what he should legally 
have done in the first place, call a treatment hearing. 


The point I am trying to make is that a doctor's decision about whether 
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nis patient is competent will ve hignly coloured by a totally irrelevant 
consideration, whether the patient agrees to the treatment or not. That is a 
not an index ot competency. 


Tnere are a couple of other reasons doctors should not be making 
competency decisions. First, it is a legal decision, not a medical decision, 
and one our courts make every day in other contexts. We decide in courtrooms 
wnether people are able to nandle their money, whether they are competent to 
pe tried tor criminal offences, or whether they are competent to be witnesses 
in court. It is not strange to nave these matters nandled 
judiciously--judicially, pardon me. Judiciously is a little stranger. 


Courts use psychiatric evidence to nelp them make these decisions and 
tnat 1s as it should be. Psycniatric evidence at the proposed board 
determinations of competency is a wonderful idea. However, that evidence has 
to be weighed in conjunction with other factors. 


Dr. Hoittman said one ot the reasons psychiatrists are best equipped to 
make these decisions is tnat they are skilled at things like recognizing 
delusions. Presumably tney could do tnat better than a review board. Delusions 
nave a great effect on competency. 


I have had a number of experiences in which psychiatrists characterized 
things that were perfectly true as delusional. I nad one client, for instance, 
wnose file retlected the grandiose delusion that he had written a book. It was 
lucky tor him I owned a copy of the book. 


Another client had a notation in his clinical record apparently 
retlecting the doctor's beliet that he had been convicted of wounding and that 
ne had delusions about people attacking him with Kung Fu sticks. When I 
cnecked the facts, I estaplished that ne had been acquitted of wounding 
because he was defending himself against people attacking him with Kung Fu 
sticks. 


A couple ot examples hit the press. In the early 1970s, a young woman 
round nerselt in a provincial institution because she had almost the same name 
as tne person who snould have been locked up. She was held for two or three 
days pecause they said ner belief that sne was not tne person they were after 
was delusional. 


Finally--I should not say finally because I could give you these all 
day--also back in tne early 1970s a gentleman was arrested tor firing a 
shotgun in a public park. He was asked wny he had fired the shotgun. He said, 
''l was chasing these drug pushers who enticed my daughter away trom home." 
Tney tigured he was delusional and held him for months as unfit to stand 
trial. Im fact ne was after drug pushers wno had lured his daughter away from 
home but because ne was not believed, he did not get a trial for months. He 
was held in Penetang as unfit. 


A review board presents a forum in which the patient at least has a 
crack at establishing the trutn of what the doctor says is delusional. It 
seems to me that many psychiatrists assume that if it is unlikely, it is also 
untrue and the patient cannot re-establish credibility. 


br. Hotfman was also concerned that, if these procedural protections 
around competency nearings were brought in, needed treatment would be delayed. 
Seldon, 1£ ever, in my experience, is psychiatric treatment a matter of 
extreme urgency. It is not like having to get your appendix out because it is 
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zoing to burst or having a snot of insulin because you are in a diabetic coma. 
[t such an extremely urgent situation exists, there are emergency 
considerations in our law at all times that can nandle it. 


Ur. Hotiman supported the amendment of the Attorney General (Mr. Scott) 
and said, "Yes, if 1 tind somebody incompetent, ne or she snhoudd be able to 
appeal that to a poard." That delays treatment. Currently, an incompetent 
1avoluntary patient without a relative, or wnose relative has refused, and a 
competent patient who has refused, cannot be treated until a board has so 
ordered. li you nave an incompetent intormal patient without a nearest 
relative, he cannot legally be treated at all without a court order. 


[Inerefore, in some cases, these proposed amendments would actually speed 
up the treatment of someone. Where it slows down treatment, the additional 
aelay 1S very unlikely to put tne patient at serious risk. 


I had real trouble with Dr. Hoffman's suggestion that there was 
sometning bizarre about a doctor asking a patient to name a proxy in case he 
became incompetent. This is described in the Ontario Medical Association brief 
as "a pizarre way to pegin a therapeutic relationsnip.'' I cannot see how it 
could be damaging to a doctor-patient relationship. If anything, I believe it 
would pe helpful. I would feel very reassured to know that if things went 
wrong while I was in there and I could not make decisions for myself any more, 
the person I wanted making those decisions would be doing it. 


Wnen we go to the hospital for medical or surgical reasons or whatever, 
we are routinely asked about our next of kin. We know why they are asking us. 
It is not idie curiosity. First, they will know who to call if we die, and 
second, tney will nave someone to take orders from if we become unconscious OT 
incompetent. I doubt whetner that ever disrupted a doctor-patient 
relationship. I cannot see way asking this question instead of that one woul d 
make any difterence. 


br. Hotfman is correct in saying that when the board names a proxy 
decision-maker, it has a responsibility to ensure that the proxy is mentally 
competent. He seems to see that as a big problem, but doctors have to do that 
now. It 1s really the same issue. A doctor is not B01n6 to take a proxy 
consent trom a family member who clearly is not mentally competent. I see no 
real proplem in tne board's taking over that part of the responsibility as 
well. 


vbr. Hoffman says there is !ittle evidence that family members have made 
poor decisions in tne past as proxy decision-makers. Why should we be taking 
this responsibility away from them? My first question is: Why, if they have 
not been making poor decisions, nas there been a fair number of applications 
by doctors to review boards to overrule family decisions? Second, the 
detinition ot a poor decision may vary depending on whether one is the patient 
or the physician. Third, in many cases, you would end up with family members 
as the designated proxies. They are not designated as such only because of an 
accident of birth or--I guess I cannot say “accident of marriage''--because 
they are somehow related. ‘hey are chosen not only because they are family 
members, but also because they are, objectively, good people to be doing this. 


> p.m. 


I nave also run into many situations in wnich family members do not want 
to make decisions. hey feel torn. Un the one hand they see their loved ones 
sutfering, nearing voices, or whatever. They want to alleviate that, but they 
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say to me, "It I consent, ne is going to pe so angry at me later and it is 
going to alienate and estrange us."' That burden should be removed from family 
mempers who do not want it. 


I know one psychiatrist in Ontario who I have told that what he is doing 
is quite illegal, althougn morally I sympathize with him. He does not go to 
the family. If he has an incompetent patient, he says he is not going to put 
the ramily tnrough the agony of making tne decision and he goes straight to 
tne review board. 


Right now, a decision is made about who decides on your behalf by going 
down a cnecklist in the act. Tnere is a definition of "nearest relative." 
Tnere is an alternative detinition of "nearest relative'' before you in the 
amendments from the Attorney General. Problem one, as I have already 
suggested, is that family members may not be the most appropriate 
decision-makers, whether because they do not want the responsibility or for 
otner reasons. 


In one case with whicn Mr. Giuffrida and I are familiar, consent to 
electroconvulsive therapy was given by the estranged husband of the patient, 
whom she was divorcing for cruelty. I doubt that decision was made on proper 
principles. It may have been the correct decision, but I do not believe he was 
awtully concerned apout whetner it was going to help her. 


Tne Attorney General's amendments would take out or at least limit that 
abuse, pecause to be at the top of the list now you have to be married to and 
living with the person. I do not think the considerations are all that much 
ditrerent for families Living together but that are under a lot of stress and 
are internally torn, or for the one in 10 Ontario women who gets battered by 
ner nusband. 


The other problem is that neither the Attorney General's list nor the 
current list always specifies a unique individual, so that the doctor and no 
one else knows who has the right to give instructions. In my own case, for 
instance, my nearest relative would be one of my three children. Which one? Is 
it the first one the doctor asks? Can he go shopping until he finds one who 
agrees with nim? Should he take a majority vote? It he takes a vote, what 
happens if one abstains and the other two vote in different ways? It simply 
does not provide legal protection to the doctor or to anybody else. We suggest 
that to have a specific individual designated could save everybody a lot of 
worries on that score. 


Tne most puzzling of Dr. Hoffman's comments is reflected in the OMA's 
Suomission. He said tnat if these amendments were passed, they would produce a 
situation in which nobody was accountable for a poor decision about treatment. 
He said the doctor is now accountable for these decisions, but that somenow 
nopody would be accountable if tnese amendments were passed. That seems to 
suggest that somehow these amendments would dramatically alter the role of the 
physician, but I am not sure how. 


Right now, and this would continue to be the situation, a physician is 
accountable tor negligent or illegally performed treatment. Right now, and 
this would continue to be the case, the physician may treat when authorized to 
do so Dy a person or a review board that is legally mandated to authorize him. 
ne is obviously going to incur no accountability for failing to carry out 
treatment he was not allowed to perform. 
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A proxy decision-maker at this point, whetner the board or a relative, 
nas accountapility for his decisions and would continue to have 
accountability. Unly tne people playing tnose roles would change. Instead of 
being tne competent patient and the incompetent patient's nearest relative and 
the review board, the people authorized to consent to authorize the doctor to 
treat would be the competent patient and his legally authorized proxy. That is 
tne only difference. ae 


ine OMA did not address the amendment that suggests that whoever the 
proxy decision-maker is, wnere possible, ne snould make his decision on the 
basis of the patient's wishes when competent. I suggest, however, that their 
approval of that standard is strongly implied in their written submission. Une 
ot the arguments they raise tor continuing to have families as the proxy 
decision-makers is, "Wno is better to know the wishes and desires of the 
patient?'' Even though they have not addressed that directly, they have implied 
it strongly. 


I will let you take a look at the charter arguments for yourselves. They 
must pe fairly obvious vy now. Sections 7, 12 and 15 are the ones -you have to 
worry about. 


I want to move on to restraint. The two amendments dealing with 
restraint are betore you in a torm that is probably a little confusing. That 
is because what is before you are actually two alternative forms of an 
amendment. I want to try to lay out the issues a bit more simply. 


There are two different problems addressed in these amendments. The 
first is that our act does nowhere states the circumstances in which it is 
appropriate to restrain a patient. It says only that patients may be 
restrained. The amendment suggests that tnose circumstances ought to be 
detined to prevent unwarranted restraint. 


From being out there a lot, I can tell you there are numerous occasions 
on which restraint is used for totally inappropriate purposes. You may 
disagree witn the criterion proposed in the amendment, which is to prevent 
serious bodily harm to the patient or another person. One alternative was just 
read to you from the Child and Family Services Act, serious bodily harm or 
serious property damage. However, I hope you will not disagree with the 
principle of the amendment, whicn is that you cannot deprive a person of 
liberty and security of the person by grabbing, restraining, drugging or 
wnatever for trivial reasons. 


The Ontario Medical Association has laid out a list of other 


Circumstances in wnich it thinks restraint would be appropriate. I ask you to 
look at those suggestions, weigh them against the charter interests and reach 


a conclusion on when restraint is justified. 


I want to give you an incident from my own experience as an indication 
of how mucn jeopardy the lack ot definition in the act can put people in. I 
saw part of tnis myselt and the balance of it was reported to me by a reliable 
employee of this government. 


A patient in a provincial facility had a temper tantrum and she kicked a 
door. she kicked tne door very hard. She then walked away. she very quickly 
calmed down and there was no further behaviour of concern. [wo hours later, 
several staff members came to tne common room on the floor, where she was 
sitting. They escorted her to her room, placed ner in four-point restraints 
and placed her under heavy medication for 24 nours. She was going back and 
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rortn between being groggy and peing unconscious. In the middle of all this, 

not surprisingly, sne became incontinent; she was wetting the bed. During her 
periods of more or less being conscious, not only was she terrified but also 

she was humiliated and ashamed by the whole experience. 


both the observer and myselt felt tne restraint was totally unnecessary 
and unjustified. Certainly, there is no way the double use of physical and 
clinical restraints could be justitied. what was going on was that the staff 
was mad at ner. I am not suggesting this is commonplace; I am suggesting it is 
aot an isolated incident. It represents the extreme of a pattern of using 
restraint in most inappropriate circumstances. That is concern number one: to 
define wnen people will be allowed to restrain. 


Concern numper two has to do with kinds of restraint. There are three 
Kinds of restraint allowed in tne act. Tnere is physical restraint, which can 
be pnysically holding or isolating the person. Mechanical restraint is using 
wrist-cutfs or ankle-cutts. Chemical restraint is sedating with drugs. 


5:10 p.m. z 


I snould mention that about a year and a half ago, one of Dr. Hoffman's 
colleagues published a paper in one of the journals suggesting that 
electroconvulsive tnerapy should be used for restraint as well, that the law 
snould allow eCT to be used tor restraint. Tne ECT review committee threw out 
that suggestion roundly, as I think almost everyone else has. 


Dr. Hottman indicated to you that apout 90 per cent of restraint now is 
Ccnemical. One ot tne boasts of psychiatrists is: ''Because chemical restraint 
is available, we do not use straightjackets any more and we do not have to 
chain people up. Some pretty nasty methods of restraining people have gone 
away because of chemical restraint. We have effectively disposed of things." 


My own favourite is something called the cold-wet pack, which was used 
in Untario until at least 196V. You took a distraugnt and screaming patient, 
stripped him naked, laid him on nis bed and wrapped him around with bedsheets 
soaked in ice water to pring his benaviour under control. You had to monitor 
nis vital signs every 15 minutes because it could kill him. Nobody is 
suggesting we go back to that kind of atrocity that was going on in our 
facilities at that time. 


However, chemical restraint also has its problems and they have to be 
recognized. Lr. Hofiman spoke of how upsetting it was tor a family to come in 
and find a family member in cuffs, tied to the bed. I have had a lot of calls 
trom family members wno say: ''I was in to see my daughter''--my husband, my 
tather or whomever--''and she is a zombie. She is falling asleep when I talk to 
ner. she cannot concentrate. She does not understand what I am saying. She is 
twitcning ali the time. She cannot sit still. Sne has to be up moving around 
tne roon. It is terrible. Can you not get them to stop using those drugs?” 


Chemical restraint does not just slow people down. It can have some 
disturbing, disorienting and often painful side-effects. That must be 
recognized. Tne main diftticulty is that the drugs used for chemical restraint 
are the Same as the drugs used for treatment. The vast majority of physicians 
does not make a distinction between restraint and treatment. I want to get 
pack to that in a minute. 


Tne two alternative recommendations, the amendments proposed before you, 
are a very dramatic attempt to cure this by saying, "Let us not use chemical 
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restraints at all because the potential for abuse is so great.'' Then there is 
a much more moderate version that says: ‘'Let us recognize that chemical 
restraints have their use, but let us require by statute what doctors and 
other staff members should already be doing legally and ethically. Let us make 
them differentiate between treatment and restraint. Let them put that down in 
the file and say, ‘This needle or pill was for restraint and this is why we 
had to restrain. '"' iia 


I think even Dr. Hoffman falls into this trap. He told you last week 
that one of the wonderful things about chemical restraint was that it could 
take away people's voices and delusions. I put it to you that hearing voices 
or having delusions is not a justification for restraint. If you are giving 
people medication to take away voices and delusions, you are treating, and the 
distinction is important. 


I recall an occasion when, within 15 minutes, 1 spoke to two different 
doctors treating one of my clients. My client was sedated to the point of 
unconsciousness. I was trying to find out what was going on. I asked one 
doctor, ''Are you treating her or restraining her?'' He said: ‘We are- 
restraining her. We do not have any consent to treat.'' I asked the other 
doctor, ‘Are you treating her or restraining her?" He said: ‘We are treating 
her. There is no reason to restrain her.'’ These are two doctors, at the same 
time with the same patient, and they did not know which they were doing, or 
they were giving me whichever answer they thought was less likely to cause 
legal repercussions. 


A few years ago, 1 also sat through an inquest several days long on a 
young, man who had died as a result of very heavy chemical restraint. One of 
the parts of the testimony that upset me a little bit--there were a lot of 
parts that upset me--was when the treating physician was asked, “Why did you 
give him these gigantic doses?" We are talking about 15 to 20 times the 
recommended maximum dosage. He said, '‘You know, this really is not an awfully 
good drug for restraining people, so we had to give him a lot." They asked, 
"If it was not an awfully good drug for restraining people, why on earth were 
you restraining him with it?'' He said, ‘because it is a good drug for the 
treatment of his condition." 


Again, you get this real overlap and ambiguous situation. The result is 
that when my clients ask, ‘What can I do to keep from being chemically 
restrained?'' I do not have an answer for them. I should be able to say, ''Keep 
your nose clean, do not hit anybody, do not break the furniture, and they will 
not restrain you.'' I cannot give them that assurance. Whatever they do, they 
are likely to be subjected to medication they have not consented to. The only 
advice I can give them is, "If they come at you with that needle, do not fight 
back, because that will give them justification to give it to you." 


We are not asking that restraint be abolished. We are keenly aware that 
there are situations when patients do get out of control, become violent or 
become very aggressive. The amendments ask that you ensure it is used when it 
is necessary, only when it is necessary, and that it does not end up being a 
way of imposing treatment to which nobody has consented. 


I have a very short comment on the limitation period issue, which the 
Ontario Medical Association bas simply said it agrees with. Currently, the 
psychiatric patient who wishes to bring an action against his physician, his 
hospital or, for that matter, anybody else involved in the process--it could 
be the justice of the peace who brought him in there, a family member or 
whoever--has six months from the time of the event to do it. 
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The person in a public hospital, a general hospital, who wishes to sue 
his hospital has two years from the time treatment ends. That same person in a 
public hospital who wishes to sue his doctor has a year from the time when he 
had sufficient knowledge of what went wrong to enable him to form an opinion 
as to whether the physician was negligent. 


I am putting it loosely. Those are not the exact words. In brief terms, 
on the one hand, you have six months from when tney did it to you. On the 
other hand, you have two years from when you get out of the hospital after 
they did it to you, or one year from when you find out they did it to you. 


It is an absolutely clear Charter of Rights violation. There is no 
reason for it to be there, and I cannot imagine that this committee is going 
to have any trouble with the question of the limitation period. 


Before I turn it back to David, I want to echo something he said. The 
amendments before you are neither wild-eyed nor radical. They are reasoned, 
they are temperate, they are an attempt to bring this bill into line with the 
guarantees of the charter. They are a logical continuation of what this 
Legislature did in 1978. 


Back then, even without the impetus of the charter, you and your 
predecessors recognized that there were some very important freedoms and civil 
liberties at stake here. In 1978, you enacted what at that time was the most 
enlightened and progressive mental health legislation in Canada. I am hoping 
you are going to go on this time and take the next step. 


Mr. Chairman: Thank you very much. David, you may want to summarize 
some of the points. 
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Mr. Giuffrida: 1 would like to refer the committee very briefly to 
submissions made by the national office of the Canadian Mental Health 
Association and its Ontario division, not to this conmittee but to the Uniform 
Law Conference of Canada, regarding the draft uniform Mental Health Act. I 
will not go into it, other than to say it is an ambitious attempt on the part 
of the Uniform Law Conference of Canada to make one uniform Mental Health Act 
for the whole country; an ambitious but, I am sad to report, quite flawed 
attempt. 


The comments the CMHA has made about that legislation are quite relevant 
to many of the issues before us now; for example, duration of assessment. This 
committee is grappling with the issue of whether it should be 120 hours, six 
hours or forthwith. The CMHA's task group on legislation had only a short 
while in which to respond, and it says the comments do not represent the final 
position of the task group but that of everyone who attended. 


They say: "It is unacceptable that a person being detained on the basis 
of predicted behaviour should have fewer rights than a person accused of a 
criminal offence. The recommended solution is to eliminate the so-called 
assessment period or at least to reduce it to a much shorter period. While the 
group did not agree on precise timing, terms such as 'forthwith' and ‘less 
than 24 hours' were suggested. A general guideline is that a person should be 
committed and gain access to review rights and counsel if he or she is to be 
held overnight."' 


On the topic of restraints, they say that wherever more than one means 
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is authorized, and currently three are in Ontario, the person to be restrained 
should be allowed to choose the means, which is not actually a suggestion that 
is before you today, but it is also essential that the use of restraint be 
documented. 


On the subject of who should make decisions concerning treatment when 
the patient is incompetent to do so, they say: 'There was considerable 
discussion of the suggestion that review boards should not be empowered to 
make treatment decisions at all. A better alternative would be to invest more 
time, care and procedural protection in the appointment of proxy consent 
givers.'' On that point, they adopted the recommendations of the 
Electro-convulsive Therapy Review Committee to which Ms. McKague referred. 


The CMHA Ontario division said, 'Making competency decisions appealable 
provides recourse not only to competent persons who have been wrongly declared 
incompetent, but also to incompetent persons who are treated as competent so 
long as they continue to consent to treatment orders."' 


Concerning the use of restraints, they say the definition should specify 
under what circumstances restraint is authorized. The point we make is that 
the circumstances under which you can use restraints are not currently spelled 
out in the Mental Health Act. They are in the draft before you from the New . 
Democratic Party. That draft does not mention damage to property, as does the 
Child and Family Services Act. 


The actual criteria are something the committee could decide, but I 
suggest and the Ontario CMHA suggests that they should be spelled out to limit 
the abuse of the use of restraints. 


They say categorically that treatment must not be administered over a 
competent refusal. That is the situation in Nova Scotia. Unfortunately, in 
Ontario there is now a procedure whereby somebody who is competent to make 
treatment decisions can have his autonomy compromised and that competent 
refusal overridden. 


On the point of making a uniform limitation period of two years, I 
should add that the brief by the Untario Medical Association has no argument 
with that provision either. 1 do not suspect that will be the ‘subject of much 
debate. 


I want to comment briefly on two or three other areas. You will find 
some of the amendments proposed by the Attorney General (Mr. Scott) and by the 
NDP are of a technical, procedural nature. Currently, for example, the parties 
to an appeal have 30 days in which to file. Staff have lamented that they get 
a treatment order, the patient appeals, and then the appeal process is really 
long and drawn out. The amendments proposed by the Attorney General would 
shorten the time in which to perfect an appeal; 30-day periods are reduced to 
10 days, for example. I think the wisdom of that will commend itself to the 
committee. 


I am afraid some parts of the New Democrats’ amendments are less 
accessible but still quite important. They concern the status of a person 
pending an appeal. What is the status of a person who has gone to the review 
board once and then filed for an appeal, for example? Can he go back to the 
review board? I suppose it is sufficiently difficult that the OMA simply said: 
"The changes proposed here do not add anything to the authority or to 
understanding. It appears that they are supplementing a simple statement with 
many more words that may be more confusing." 
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If the situation were that simple, you would not have to dwell on it 
longer, but the current situation, the status quo in Ontario, is 
unsatisfactory. basically, section 32 of the Mental Health Act says that if a 
party to a review board is appealing the decision, the status quo is 
preserved. None of the details, such as what you do with the person pending 
the appeal, what happens if a certificate expires before the appeal-is heard 
or what happens if a person has another opportunity to go to the review board, 
is dealt with by section 32. Important rights of the patient that should be 
protected are not. 


Under the Mental Health Act, every time a person is put on a certificate 
of involuntary admission, he has a right to go to the regional review board. 
If he is on a two-week certificate, he can go to the board. If he loses and 
then is kept for a month on the next renewal, he can go back to the board. 
There is nothing abusive about that, because the psychiatric condition of the 
person is a fluid thing and will change. The fact that the board deemed the 
person to be dangerous and required him to remain in hospital at one point 
says nothing about the success he will have at the board on a subsequent 
occasion. 3 


Unfortunately, with the status quo under the Mental Health Act, which 
would remain under the Attorney General's amendments, the person is given a_ 
very difficult choice. If he has gone to the board and lost an appeal but 
wants another opportunity to go to the board and would otherwise be entitled 
to an opportunity to go back to the board, he has to give up his right to 
appeal or give up the right to go to the board. 


The Attorney General's amendments, unfortunately, deal with it in an 
unduly complex way. The person has to apply to have his certificate extended. 
If the certificate is supposed to rum out in two weeks, he has to get it 
extended. It would be much simpler to say that whether or not the person has 
filed for an appeal in court, his certificates continue to expire just as they 
would if he had not filed for an appeal. 1f that gives the person an 
opportunity to go to the board, so be it. The appeal is still sitting before 
the district court; if he continues to lose at the review board, then one day 
when the court's busy schedule allows it to hear the appeal, the person can be 
heard. Meanwhile, the person's right to a periodic review of his detention at 
the regional review board is preserved. That is the essence of the NDP 
amendments. I suggest it is a very sane and just way of dealing with this 
situation. 


The other issue on status pending appeal is what happens to the person 
in an appeal concerning his detention if the patient goes to the review board, 
and one party is the patient and the other is the physician, the review board 
finds for the doctor and says, "'Yes, this person does meet the committal 
criterion and should remain in the hospital,"' and the patient appeals that 
decision. ; 


Under the NDP amendments, the patient remains in hospital with 
certificates expiring at the usual intervals so he has to be interviewed by 
the doctor and assessed periodically. What happens if the review board says to 
the patient, ''Yes, we find for you; you are not dangerous and you do not have 
to remain in hospital,'’ and the physician appeals? 


Under the current Mental Health Act, the patient stays in, even though 
the review board, which has its own psychiatrist, lawyer and layperson, has 
considered the evidence of both parties, the physician and the patient, and 
has looked at the casebook. Even though the board has decided to overturn the 
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doctor's decision and say, ‘This patient is not dangerous,'' which it does on 
average perhaps one time in 10, the doctor in effect can sit on the review 
board and say, ''No, the patient is going to stay in while I file for an 
appeal.'' That is fundamentally unjust and it is recognized as unjust in the 
criminal justice system. If an accused is acquitted and the crown wants to 
appeal, the person remains at large pending the appeal. ome. 


5:30 p.m. 


The NDP amendments would give the patient the opportunity to leave the 
hospital. He may or may not decide to do it, but his status will be changed to 
informal. He will have an opportunity to leave. Then at some date in the 
future, the district court hears the appeal. It may decide the review board 
was right in finding for the patient, and the status quo is preserved. It may 
decide the physician was right at first instance and that the patient was 
dangerous six weeks or two months ago when the review board heard the case. It 
may find for the doctor and reverse the board's decision, but two months have 
gone by. The patient may well have recovered in the interim. It would not be 
fair to yank the person back in arbitrarily to serve the balance of-his 
certificate. 


The amendments deal with it by saying, "If the district court feels that 
the physician was right, that the patient was dangerous and met the committal 
criteria two months ago, and it feels the person may still be dangerous''--and 
that is a matter of the court's discretion--"it can order the person brought 
back into the facility for an assessment.'' It is left with the court. I 
suggest that is a sufficient safeguard in that situation. 


I want to talk briefly about transfers. We have 10 provincial 
psychiatric hospitals in the system and countless psychiatric wards of general 
hospitals. As I said earlier-- 


Mr. O'Connor: On a point of order, Mr. Chairman: I do not mean to 
interrupt and I do apologize. However, perhaps we could just poirt out that 
traditionally groups before us are allocated an hour and individuals half an 
hour. Your presentation has lasted over an hour and a half now and we have yet 
to start the questioning. In view of that, I am wondering whether we should 
set some time limits or whether we should speak briefly of the groups that are 
to follow, because obviously they will not be able to speak today. Provided 
everyone is in agreement that they can be heard tomorrow, I am quite content 
to allow this group to go on as long as ity wishes, but 1 do want to make sure 
the groups that follow have their opportunity. 


Mr. Chairman: Can you perhaps be of some assistance in indicating 
how much Longer it will be before you arrive at the conclusion of your 
address? We will go into questions after that. 1 do not think there is 
anything inappropriate about indicating the commitment of this committee to 
groups that are to follow. They will be given a full and thorough opportunity 
to be heard. It is not our intention to cut off anyone because we are going 
over with a particular group. 


Mr. Giuffrida: I understand the time constraints of the committee 
and 1 Can arrange to conclude my remarks in 10 minutes. The issue of access to 
Clinical files is one I wanted to discuss, and, briefly, transfers. 


Mr. Chairman: Could I get the committee's feeling on this so that we 
can give some direction to others who are to follow? Let us not get into a 
long procedural debate, if possible, so that we can get moving. Mr. O Connor, 
Iewilt ttrm to you first. 
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wir. U'Connor: Un that point, the group has presented us with a very 
tnorough, well written and well documented brief of 31 pages, in addition to 
wnich I think Mr. Partington and 1, and perhaps others, nave met with Ms. 
mMcKague in our offices, have reviewed all of these issues with her on a 
one-to-one basis and have asked her questions. I am quite familiar with their 
point ot view on the various issues and if they did shorten things up as much 


as possible, I would appreciate that. 


Mr. Cnairman: Could we try to do that and be as concise as possible? 
{ an sorry. I am trying to speed it up and I am not doing very well myself. 


ms. Fisn: I wonder if, in the circumstances, and looking at the 
clock, we are ettectively saying to the other two deputants tnat they will be 
heard tomorrow, and could we ascertain their availability? If that is the 
case, could we contirm that to them now and let them take their leave, if they 
wisn? It is 5:30 p.m. and the committee rises at 6:30 p.m. I think it is fair 
to say we will not near anyone else today. 


Mr. Cnairman: It seems reasonable that the questions will probably 
absorp inmost of tne palance of the time. If not, we may wish to adjourn, if we 
finish, a couple of minutes early, recognizing that five or 10 minutes is sort 
ot meaningless to get into the introduction of another group. 


I do not know all tne spokespeople who are to come forward following 
this presentation, but we have the director of legislative services for the 
Untario Hospital Association. Will you be able to come tomorrow? 


Ms. Shushelsky: Yes. 


Mr. Chairman: Is there anyone else? Justice for Children? 


Mr. Weazgan: Mr. Chairman, it depends on the time tomorrow. 1 can say 


wnat I nave to say in five to 10 minutes. 


mr. Coairman: You are the kind of delegation we really look forward 
to hearing from. I say that in jest. 


Tne order is not of too mucn significance, unless the comnittee did 
sonething I an not aware of while I was speaking in the House. If you could 
remain--it seems impossible to give you any kind of reasonable opportunity tor 
your submission with the Untario Hospital Association--we may be able to get 
you on tonight, I do not know. Tomorrow, we will be starting between 3:30 and 
4 p.m., aS soon as the routine business of the House is completed. We will be 
here post-haste, and will get right at it. 


sorry tor the interruption, David. we will get back to you. 


Ms. McKague: I mignt add that I am sorry we were not given an 
indication that there was an expectation this would be confined within an 
nour. This was not indicated to either of us. I certainly could have shortened 
my remarks had I known tnat. We were going on the basis of the time taken by 
the Ontario Medical Association last week. 


Mr. Chairman: Une final comment to clarify that point: All the 
people making submissions during the process of the regular hearings were 
advised of that. You are absolutely correct. Other groups were not told that 
unless tne clerk told them. I am not aware that she did. 
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wis. Fisa: No, but there was discussion about the groups to be heard 
today. Wnen I was in the chair, I made every effort to indicate to all here 
wnich tnree groups would be on this atternoon's list. 


Mr. Chairman: As usual, the chairman will accept all the fault and 
all tne plame. We will now proceed. Carry on, David. - 


Mr. Giutfrida: You have broad shoulders. 
mr. Chairman: Yes, {I certainly do. 


Mr. Giuftrida: In our psychiatric system, there are more and less 
restrictive environments available, depending on the needs of tne patient. 
Tnere are psychiatric wards of general hospitals which do not have the 
tacilities available to nold someone in a secure treatment setting. Then there 
are the provincial psycniatric hospitals, some of which have medium security 
or torensic units. Finally, there is tne Oak Kidge division of the 
Penetanzuishene Mental Health Centre, a maximum security facility for housing 
seriously mentally disordered males, many of whom have been in conflict with 
tne law but who require a maximum security environment. 


[ne question of transferring someone from one facility to another is not 
a trivial one. The recomnendations of the Untario Medical Association say: 
"Tne proposed section would create more paperwork and delay transfers which 
would in turn delay therapy. It would also increase the hospital stays." 


There are serious problems with what may be arbitrary transfers from a 
less restrictive to a more restrictive setting. These ditficulties have been 
the subject of recent Supreme Court of Canada cases on three occasions when 
the setting was not a psychiatric one but a correctional one. The cases were 
Morin vs. National Special Handling Unit review Committee, Regina vs. Miller 
and Cardinal vs. Director of Kent Institution. 


The Miller case confirmed and extended its recognition that prisoners 
have rignts or residual liberty which must not be restricted unlawfully. Mr. 
Justice Gerald Le vain neld that all forms of punitive and administrative 
segregation reduced the residual liberty of members of the prison's general 
population by placing tne prisoner in a prison within a prison. 


In effect, that is what we are talking about. Someone may be an 
involuntary patient. They may have no quarrel with tnat or it may have been 
contirmed by the review board. What is at risk is that they are being placed 
in a prison within a prison in a nighly restrictive setting, with limited or 
no access to the outdoors, for example. 


Under the Child and Family Services Act, 1984, children have an 
opportunity to appeal tneir placement to an administrative tribunal. Right 
now, it is totally at the discretion of the physician. Atter the fact, as a 
matter ot administrative procedure, the physician is obliged to write a letter 
to the Minister of dealtn justitying the transfer, but it may be up to six 
weeks after the transter has happened. 


Wnile I recognize tnat doctors will attempt to be conscientious in 
deciding who should be transferred, that is not always the result. Dr. Hucker 
recently conducted a thorough investigation of tne Oak Ridge division ot the 
Penetanguisnene Mental Health Centre, and says on page 3/7, Patients are 
admitted because tne referring hospital is calling on Oak Ridge to solve a 
problem beyond its power and because, all other considerations aside, being 
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sent to Uak Ridge may be viewed by sectors of tne system as constituting a 
punisnment for badly benaved patients." 


We see that patients are sometimes transferred for the wrong reasons. 
Tne purpose of tne New Democratic Party amendments would be to provide an 
independent review to ensure that people are only transferred for the right 
reasons. 


3:40 p.ll. 


We talk about access to clinical files. Tnis is a matter dealt with in 
tne amendments ot poth tne Attorney General (Mr. Scott) and the NDP. If the 
committee welcomes the language of the Attorney General's amendments more than 
tnat in those of the NDP, it could be quite a reasonable starting point. But 
there are a couple ot provisions in the Attorney General's amendments that 
Cause zreat difficulty. 


Tne most serious one is the last, which says that the access to clinical 
tiles tnat psychiatric patients would enjoy under the provision does not apply 
to past tiles but only to ones compiled after September 1, 1986. The inclusion 
ot access to clinical files under the Mental Health Act via Bill 7 is an 
alternative to its inclusion under Bill 34, the Freedom of Information and 
Protection of Privacy Act. The Attorney General has proposed amendments to 
that act whicn deny psychiatric patients access to their files because they 
are going to get it in tnis one. It goes without saying that they should have 
at least the same degree ot access under the Mental Health Act as they would 
enjoy in that act. 


Section 63 of the Freedom of Information and Protection of Privacy Act 
says, ‘his act applies to any record in the custody or under the control of 
an institution regardless of whether it was recorded before or after this act 
comes into torce.'' someone in a Ministry of Community and Social Services 
tacility can apply under the freedom of information legislation and get access 
to his tile as far back as it goes for years and years. Under the Attorney 
General's wording of the access to tiles section in Bill 7, psychiatric 
patients would not get access to past files. I do not think that 
discrimination on the basis of disability will be found tolerable by the 
committee. 


There seems to be a broadening consensus that access to files by 
patients is a good thing. The only other concern 1 have about the Attorney 
General's approach to access to clinical files is the exclusion criteria that 
ne has provided for, which include not only dangerous, serious bodily harm to 
a tnird party if the patient snould have access to the files, but emotional 
narm to a third party. All of the studies suggest that access to clinical 
tiles does not endanger tne patient or third parties. It is not a problem 
wnere it has been tried. 


Under tne Attorney General's amendments, a risk of serious harm to the 
treatment and recovery of the patient while under the treatment of the 
psycniatric facility, or serious physical harm or emotional harm to another 
person, would be grounds tor denying that person access to nis or her own 
file. Again referring to the submission ot the Untario branch of CMHA, it says 
tnat serious physical harm to a third person should be the only grounds for 
denying someone access to his or her own file. We echo that submission. 


[nose are my submissions. Thank you. 
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Mr. Chairman: Some members of the committee nave indicated a wish to 
raise questions. 


mr. Callahan: I gather tnat you are content with 120 hours, as long 
as tne person has access to legal counsel, and perhaps review, during that 
time? , 


vis. McKague: That would be an alternative method of dealing with it. 
we will be content with anything this committee does wnich provides that, on 
aagmission to hospital, all the rights immediately arise that at present do not 
arise until tive days later. Tnat would mean provision of rights advice under 
the new program that has been going on since January, and the right to 
imnediately apply to the review board to have the detention reviewed. 


Mr. Callanan: As a practical matter, now quickly is a person able to 
get pefore the review board and have a case heard? 


Ms. McKague: The amendments currently before you from the Attorney 
General require a nearing witnin seven days of receipt of the application. I 
believe that is practicable. I understand some shift of review board structure 
is now zoing on, partially with the object of having boards able to respond a 
little more quickly. But now, particularly in the provincial facilities, 
probaply everyone is neard witnin 14 days, for tne most part. The act, as — 
currently structured, requires 30 days. But it is being done much faster. 


me. Callahan: Habeas corpus would probably take you three times 
tnat, or longer. 


Ms’ McKague: That is right. 


Mr. Callahan: As a practical matter, what effect is achieved by the 
person having the right to counsel and the right to apply to the review board 
if the 120 nours will have gone by the board anyway? 


Ms. Mckague: The right to go to the board will continue over into 
the commitment period. Many people are released while on a form 1; many are 
not. They are continued as committed. We are suggesting that it would be-- 


Mr. Callanan: You are starting it sooner. 
Ms. McKkague: Yes. That is all. 


Mr. Callahan: The concern I have is that the NDP amendment is to 


make it six hours. We have heard from a number of witnesses, the last one 
peing a doctor, that six hours does not give them enough time. We have severe 
concerns about when the patient is a serious threat. 


Let us take tne situation of a husband being taken out of a household 
woere ne was trying to stab his wife. If the NDP amendment carries and he is 
not able to be assessed witnin that six hours, it means they have to release 
nim. I can clearly understand that the wite would be absolutely traumatized 
that he would be released. He would probably be held through the courts on 
some form ot bail in any event, but if ne was not, we would nave the police 
taking the next step, which would be to detain him again and get another six 
hours. 


ms. McXague: I am not sure which of two questions you are asking. 
Are you asking what would nappen if you cannot find a psychiatrist within the 
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six nours or 1f tne psycniatrist cannot fully assess him witnin tne six hours? 


Mr. Callahan: I do not know what quantity of psychiatrists you have 
in tne institutions, but in the good city of Brampton or the region of Peel , 
it 1s pretty ditficult to see a psychiatrist. I have a concern that the six 


nours might go by and the person would have to be released. - 


mr. Giutfriaa: The current Mental Health Act does not require a 
psycniatrist put only a physician, and general pnysicians are more readily 
available on weekends. I assume there is invariably a duty physician available 
in any nospital. I do not tnink many people are going to be let out because 
six hours have elapsed and the doctor has not come by yet. Hospitals may have 
to adjust their schedules to make sure there are physicians at the admitting 
department to do the processing. 


Mr. Callahan: They clearly would be released under Ms. Gigantes's 
amendment. she is saying six hours as opposed to 120. Tney would have to be 
released. 


Ms. McKague: The 120 hours is not there because it is going to take 
that time to find a physician. The 120 hours is there for a number of reasons, 
one of which is that it takes us that long to figure out what is going on with 
tnis person. However, tnere is a decision made before that one even now, and 
that 1s, do we need to keep this person in here? That decision is made in a 
very snort time. If we need to keep him, then we have five days to figure out 
what 1S going on with him. 


If tne policeman takes someone to the hospital, the hospital has to 
decide wnether to admit him involuntarily. They-do not keep the policeman 
sitting around for five days while they make that call. The initial call is 
tnat we will put him on a torm 1 and then assess at our leisure. I think the 
intent ot the amendment is that instead of putting him on a form 1, we will 
put nim on a torm 3. If we were wrong, it is better for us to release him a 
couple of days down the line because we made a mistake than to keep him in for 
five days without any legal protection. 


vir. O'Connor: How do you meet the argument put by Dr. Hoffman that 
reducing the time will increase the time most people will be kept in custody 
or in detention in this scenario? Given the six hours, most careful 
psychiatrists, ratner tnan err and let the man go, as Mr. Callahan is 
suggesting, will invariably err on the other side and keep him in. In your 
further suggestion that they go directly to a form 3 and give him a review 
board nearing within seven days, there is a potential that a number of people 
wno would otherwise have been let go within the first five days will now be 
staying seven days to get their review hearing, because the psychiatrist 
cannot determine in that short time, six hours. So he will say, "Let us keep 
him in and pe safe." Is that not more dangerous than the potential portrayed 
py mr. Callanan? As I understood it, that was the thrust of Dr. Hoffman's 
argument. 


3:5U p-in. 


Ms. Mckague: Unlikely as it seems, I have more faith in 
psychiatrists than either you or Dr. Hottman. If a conscientious psychiatrist, 
wno has signed a form 3 instead of a form 1 and is therefore entitled to keep 
the person tor two weeks instead of five days, says on day tnree, '"Inis person 
does not need to be here," he will still let him go. I do not think he will be 
neld a day longer. 
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mr. O'Connor: Atter he has done a form 3? 


Ms. McKazue: Sure. He has made up this form 3 immediately. A 


psychiatrist does not sign a piece of paper and then forget about the person 
until ne is released. 


Mr. O'Connor: I understand. 


ms. McKayue: His monitoring is ongoing, and if three days down the 


line it appears tne person should be discharged, tne psychiatrist is going to 
discharge him wnether he is on a form 1 or on a form 3. He is not going to 
nold tne person those extra days. 


However, if it would make people happier to still call it a torm 1 but 
provide protections or make the first torm 3 five days instead of two weeks, 
that is tine. The important thing is process. 


Mr. Callanan: Just to be clear on that, when does the six hours or 
the 120 nours run from, in the case of a police officer picking up a person? 
voes it run trom the moment he picks the person up or does it run from the 
moment ne gets before tne justice of the peace and he issues a form 1? 


Ms. McKague: Normally, tne police officer does not take the person 
to the justice of the peace. The police officer takes nim to a hospital and 
the doctor issues the form 1. The justice of the peace is another route. You 
or I can get each other locked up by going off to the JP. 


mr. Callahan: That is what I am asking. In that case, does the six 
hours run fron the time the justice of the peace-- 


ms. McKague: No. My understanding is that it runs from when you 
arrive at the tacility. Would that be correct; David? 


Mr. Giutfrida: Yes. It is from tne time you get there. 


vs. McKague: The order of the justice of the peace is good for seven 


days, to pick the person up and take nim in, so that is not when the 120 hours 
start to run. | 


mr. Callahan: Just to give an example, I have had clients--and I am 
sure Mr. O'Connor has--wno have been reterred from the courts under the Mental 
Health Act to the Penetanguishene Mental Health Centre. All that 
Penetangzuishene has done is to make out a very quick report and sent them back 
saying they were fit to instruct counsel or stand trial. 


Ms. McKague : That would not be under the Mental Health Act. There is 
a provision in the Mental Health Act that is seldom used. It would be under 
the Criminal Code. 


Mr. Callahan: There is also provision under the Mental Health Act. 


Ms. McKague: There is, but the one in the Mental Health Act is 
seldom used. Tnere are alternative provisions. 


Mr. Callahan: Normally, they use the Mental Health Act because under 
tne Criminal Code you must have a psychiatric assessment first. The judges do 
great dances around that one. Everybody is afraid to commit the person under 
the Criminal Code without the psychiatrist having seen the person because they 
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may misinterpret what is going on in the prisoner's dock. They send him back 
to jail and they wait for a psychiatrist to see him, if it is under the code. 
That may take four or five days, and he is being detained under those 
circumstances. 


Ms. McKague: That is a brief assessment provision. 2 


Mr. Callahan: Because of the way they deal with him at 
Penetanguishene under those circumstances, they are doing what was suggested 
by the good doctor the other day. It is because of the pressures of the 
institution as well as the limitation on their time that they give him a very 
cursory examination anc send him right back to the court. 


Ms. McKague: I will make two responses to that. One I have already 
made, which is that they are being asked to make a very limited finding. They 
are not being asked to determine whether the person is mentally disordered or 
just to put a diagnostic label on him. They are being asked whether this 
person has the ability to understand what is going on in the courtroom and to 
instruct his lawyer. 3 


The other is that I would hate to think the quality of assessments in | 
our psychiatric institutions should be measured by the standard of what ; 
happens at Oak Ridge division. I do not mean that as a personal attack on Oak 
Ridge staff; I mean it as an attack on the fact that according to the Hucker 
report, the institution ought to have 14 psychiatrists and it has one. 


Mr. D. R. Cooke: The psychiatrists we heard from last Thursday 
seemed to suggest that they accept the fact that they are going to be dealing 
with open files in the future and, therefore, a lot of things will not be 
written down any more. There will be a greater amount of verbal conmunication 
between doctors that will not be put into files. 1 wonder whether the lack of 
retroactivity in the legislation of the Attorney General might speak to the 
fact that doctors wrote things in files in the past with the expectation that 
they would not be read by either patients or relatives. When you suggest it 
should be retroactive, does that concern you? 


Mr. Guiffrida: First, let me say there is access of a sort now in 
special circumstances. Under the Mental Health Act, since March 1984, if a 
patient is going before the review board, he or she has a right to have access 
to his or her file while preparing for the case. It was felt that because the 
liberty of the individual was at stake, it is important to give the person 
access to the same information as the doctor has before going to the tribunal. 


Ironically, the result has been that people who are certifiable, at risk 
of causing dangerous, serious bodily harm to themselves or others, the most 
ill patients in Untario, can and routinely have seen their files for the last 
two years. That has been the rule. People are frequently certified based on 
information provided by third parties, which is another objection raised by 
some physicians, that third-party information would be revealed. Yes, it will 
be revealed. It may often have been the reason the patient was certified in 
the first place. As Ms. McKague has pointed out with several anecdotes, that 
information may be wrong. It is important the patient see it. 


If there was a serious impact on the way records are kept, 1 think we 
would have felt it in the provincial psychiatric hospital system in the last 
three years, and I have not heard any indication of a serious negative effect. 
You can have a positive effect as well, where purely speculative or pejorative 
descriptions are not written down. Perhaps they should not be. One would think 
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that if it has had an impact on the keeping of records in other jurisdictions 
where there has been very broad access to files, the staff would object, but 
in hospitals permitting access, the majority ot hospital clinical staff has 
come to accept and support access. 


In study after study, perhaps a small majority of staff who may 
initially have been reluctant about the plan have endorsed it and said it has 
improved the relationship with their patients and they have not noted a 
problem with the quality of record keeping. 


Ms. McKague: I am not aware of any study on access to psychiatric 
records which has indicated anything other than a positive experience all 
round. People are very relieved at what is in their files. They develop much 
ereater trust in their physicians because they do not have the idea their 
doctors are hiding something from them. They generally agree that what is in 
their files is pretty accurate. They appreciate the opportunity to clean up 
and explain things that are inaccurate. At St. Elizabeth's Hospital in 
Washington, in the first three years that it was allowing virtually unlimited 
access to the files, it had no negative incidents. It had one stated 
limitation. It said it would not give a file to anyone who was actively or 
imminently violent, but it never applied that limitation; it never had to. 


Mr. Chairman: Thank you very much. We appreciate the presentations 
both of you have made. They will be taken into consideration along with the 
other thoughts we have heard on this very complicated aspect of the bill. 


Next we have Brian Weagant. 
CANADIAN FOUNDATION FOR CHILDREN AND THE LAW 


Mr. Weagant: Good afternoon. Does everybody have a copy of the 
submission: | 


Mr. Chairman: Yes. Maybe I can be helpful. It is numbered 145 for 
purposes of reference by the committee, and it is Justice for Children. 
Whenever you are ready, you can begin your presentation. 


Mr. Weagant: Thank you. I was in front of you on February 7, l 
believe. As 1 told you at that point, Justice for Children is a legal clinic 
that is the operating arm of an organization called the Canadian Foundation 
for Children and the Law, which has a province-wide membership. The legal 
clinic is run by a community board, and the people who work ‘on the staff are 
responsible to the board. 


We come from and speak with no specific institutional bias. Our board is 
made up of social workers, lawyers, group home workers and so on. The complete 
staff and service we provide is for chilaren. 


6 p.m. 


I want to make one point today. It is a point I did not cover when I was 
in front of you in February because the issue had not really come up then. It 
has to do with children being admitted to locked facilities by their parents. 
These are competent children who cannot be certified but can be held in a 
locked facility because they have been admitted by their parents and, in the 
case of mental health facilities, they are under the age of 16. 


I was hoping that the new Child and Family Services Act would speak to 
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the case of most of the kids who were receiving psychiatric services in 
Ontario. However, it now seems there is an argument going on between two 
ministries about which facilities will be operating under which act. It looks 
as if the situation may be that some of the facilities the Child and Family 
Services Act had in mind will stay under the Mental Health Act, and we will 
now have a dual system operating in Ontario. If children are ina facility rum 
by the Ministry of Community and Social Services, they have an absolute right 
to refuse placement at 16, unless they are incompetent and can be committed 
under the provisions of that act. 


A child over the age of 12 who is admitted by his parents can have the 
decision on the placement reviewed by the residential placement advisory 
committee. That committee can make a recommendation and if the child disagrees 
with it, he can appeal it to the Children's Services Keview Board which has 
the power to upset the placement. 


A child aamitted to a mental health facility at this point, that is 
anyone under the age of 18 whether he is competent or not, can be held there 
on the authority of his parent's or guardian's consent. This raises-two issues 
for this committee under section 15. The first is that in a mental health 
facility, somebody who is 18 has an absolute right to refuse to stay in the 
hospital unless he is being certified under the provisions of the act. If 
someone is 17 and three quarters, he can be admitted by his parents and he 
cannot even go to a regional review board because he has not been certified. 


Meanwhile, down the street at the Ministry of Community and Social 
Services institution, everybody over 16 years of age has the right to turn 
down the placement unless they are being certified under that act--I1 should 
not say certified, it is more of a civil commitment process under that 
act--and anybody over 12 has a right to appeal the placement. 


There will be two types of discrimination here. One will be 
discrimination on the basis of which ministry is paying for the building the 
person is in, and the other is clearly discrimination on the basis of age. The 
recommendation I put in front of you is that the determination of whether 
somebody can consent or refuse to stay in a placement should not hinge on 
one's age in years at all, it should hinge on competency. The recommendation I 
would ask you to consider is that people are automatically considered 
competent at the age of 16, and under 16 their competency has to be assessed 
for the purposes of deciding whether they can consent to or refuse placement 
or treatment. 


I have drafted for your consideration an amendment that may cover this. 
Mr. Chairman, I heard that you prefer the amendments in writing. On page 2 of 
the submission in front of you, the recommendation says, 'Ihat the Mental 
Health Act be amended to provide that the right to consent to admission or 


treatment....'' It should also be ''the right to consent or refuse to admission 
or treatment.'' That will make the recommendation clear. 


In the recommendation, if that recommendation is accepted by the 
comnittee, 1 am assuming that the regional review board will be able to sit 
and determine questions of competency and some day will have the force of law. 
My recommendations hinge on that happening. Needless to say, 1 believe that 
anybody who is told he or she is incompetent should have the right to go to 
the regional review board and have it review the decision to declare them 
incompetent. 


Mr. Chairman: All right. If that has completed your submission, we 
will go to questions. 
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Mr. Warner: I have a couple of details. The proposed amendment says 
“ase of majority.'' Is that to be 16? 


Mr. Weagant: Age of majority is currently defined in the 
Interpretation Act as 18. I have to work with the act the way it reads today. 
I hope there will be an amendment to the Mental Health Act lowering-that age 
to 16. It is currently 18 because it says "age of majority’ in the Mental 
Health Act. There is a recommendation in front of you that it be changed to 16. 


Mr. warner: What happens to a 17-year-old right now? 
Mr. Weagant: Under which act? The Mental Health Act? 


Mr. Warner: The parents have a choice, though. If they use the 
Mental Health Act, they can have a 1/-year-old committed to an institution. 


Mr. Weagant: Perhaps Mr. Sharpe can help me out on this one, but 
since it is age of majority to consent or refuse services under the Mental 
Health Act, I assume a 17-year-old could be put in by his parents. 


Mr. Sharpe: Perhaps I had better clarify the way that applies. ‘he 
Mental Health Act committal powers are not tied to any age. In other words, a 
10-year-old could be committed if he met the committal standard. He would have 
full rights to go to the review board and full due process protection of the 
legislation. Age of majority is relevant only with respect to decisions to 
accept or refuse treatment for involuntary patients and with respect to the 
matter of disclosure of information. It is recommended in the government's 
motions that this be changed to age 16, but the committal process has no age 
parameters associated with it at all. In fact, the informal or voluntary 
admission process is also not tied to age by legislation. 


Mr. Weagant: I do not want to argue, but by becoming an informal 
patient at your parents' admission you are effectively committed, and that is 
the point 1 am trying to make here. You can put a child in an institution 
against his will and the only authority you need is the parent or guardian's 
signature on the admission certificate. It is not a simple commitment. 


Mr. Sharpe: The legislation does not specifically provide for a 
parent's ability to do what you just described. It may be administrative 
practice that in some hospitals a 14-year-old or a 15-year-old is accepted 
against his will as a so-called voluntary or informal patient, but 1 do not 
believe the law is at all clear that this is an appropriate authority. The 
Mental Health Act does not regulate that admission process. 


Mr. Weagant: That is true. I believe the Public Hospitals Act sets 
16 as an age at which the hospital can take a refusal or a consent. You are 
saying it would vary from institution to institution to the point where there 
is-- 

Mr. Sharpe: I believe that is correct. That is not to say it should 


not be regulated but it is not currently regulated. 


Mr. Warner: The hospital can commit a 15-year-old on the word of the 
parents, but not a 16-year-old? 


Mr. Sharpe: I do not think the law is clear that a hospital can 
accept a 1)-year-old who is unwilling to come in and who is not certifiable or 
conmittable just because the parent wants to sign him in. I do not believe it 
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is clear a parent can confine a 15-year-old, let alone transfer that authority 
to a hospital. Some research done some years ago indicated that perhaps there 
is some limited authority for up to 12 hours or even 24 hours for a younger 
child, but I do not believe there is an extended authority for a parent to 
provide that power to a hospital. 

Ms. Gigantes: My question follows on this discussion. If a child is 
a so-called voluntary patient but is being in effect held in an institution, 
does that child have access to rights advisers, legal counsel and all that? 


Mr. Sharpe: If the child is committed as an involuntary patient, he 
does. If they are voluntary or informal, they have access to the patient 
advocates to assist them in the government hospitals, but it is not a 
legislated right as it is for the involuntary patient. 


Ms. Gigantes: There would not be automatic contact? 


Mr. Sharpe: No. The only effective means a 15-year-old would have of 
challenging the hospital's authority would be an extraordinary remedy, such as 
to bring habeas corpus against the hospital and ask the hospital to justify 
its exercise of the detention power. ; 


Ms. Gigantes: What do we do about this? 
Mr. Weagant: You could accept the amendment I put. 


Mr. Sharpe: The problem with this amendment is that it is tied to 
age of majority and the Mental Health Act admission process does not say 
anything about age. One could change the language to "an informal patient who 
has been taken into hospital on the basis of parental or guardian authority." 


Mr. Warner: And do not worry about the age. 


Mr. Sharpe: Yes, do not worry about the age. It might be an older 
person who has a developmental handicap and is signed in by a relative, or 
quite an elderly person who has developed senility or something of that sort. 
The same principle would apply to any of those, although they are technically 
voluntary. ' 


One might then say that any who in their view were held against their 
will would have the same access to the rights advisers and perhaps to the 
review board. There you are looking at the same issues you would look at in 
the bona fide actions of a children's aid society, the parents' patria 
authority. Is it for the good of the person? What if they do not want to 
follow instructions? lo legislate for that means opening up a whole other 
issue in the Mental Health Act, to get into fundamental legislation on the 
rights of parents and guardians and societies to make decisions on placements. 
It is the same thing the Ministry of Community and Social Services has debated 
for so many years. 


Ms. Gigantes: If our law provides that a 16-year-old who is 
committed has rights, how is it that we will not provide rights for the 
16-year-old who is not conmitted? That seems totally unreasonable. 


Mr. Weagant: Mr. Sharpe, the Ministry of Community and Social 
Services has finally taken a stand on this. Its stand is reflected in the 
Child and Family Services Act. It has given carte blanche to anyone over 16 to 
refuse treatment or to refuse placement and it has given people under that 
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age, whether competent or not, the right to review the placement. It is saying 
the direction in which it thinks the law should go. 


Mr. Sharpe: Are you speaking of the secure service part of the Child 
and Family Services Act? 

Mr. Weagant: Yes. That is part of it. The right to review placements 
is in section 35 of the act. It refers to any placement in any Ministry of 
Community and Social Services facility. 


Mr. Sharpe: There are some matters still under discussion in that 
legislation. 1 agree with you. I think that is the proper place to discuss the 
principles in child and family services, and there should be consistency in 
government legislation. 


Mr. Weagant: If there is not a mirror amendment made to the Mental 
Health Act, we will have the ridiculous situation of someone being treated 
differently with different rights, depending on who is funding the building he 
is in. If there was ever an equality issue-- z 


Mr. Warner: Does the suggestion of not mentioning an age but rather 
setting out the protections that an individual has, the right to counsel, the 
right to review and so on, answer your concerns? 


Mr. Weagant: Yes, it would. In an ideal world, you would not 
override any competent person's refusal to take a placement or treatment. If 
you could draft that, you would get a lot of support from our organization. 


Ms. Gigantes: We are looking for help, Mr. Chairman. I wonder 
whether we can ask Mr. Sharpe to cast his mind on our problem and perhaps give 
us some suggestions before we finish this bill. 


Mr. Ward: You are correct. I will take this back to the minister and 
take a look at it, particularly in the context of any legislation that applies 
to the Ministry of Community and Social Services. 


Ms. Gigantes: Mr. Chairman, can we treat this as a matter we will 
return to on further advice? 


Mr. Ward: I will get something back. 

Mr. Chairman: Thank you very much, sir. 

If there is no further business to bring before the committee, I suggest 
we adjourn. I realize there are about 15 minutes left, which is not enough 
time to get at the Ontario Hospital Association submission this afternoon. 1 


will look to a committee member for direction on that. 


The committee adjourned at 6:14 p.m. 
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EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued ) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
contorm to section 15 of the Canadian Cnarter of Rights and Freedoms. 


The Vice-Chairman: Ladies and gentlemen, at the meeting this 
atternoon we have before us Ms. Carolyn Shushelski from the Ontario Hospital 
Association and Ms. Hilary Short. Do you nave someone else with you? 


ms. Shushelski: Yes, Willis Rudy. He is vice-president of the 
Ontario Hospital Association and he is going to make a few remarks. 


The Vice-Chairman: Please sit down. The committee will begin with 
tne presentation ot the Ontario Hospital Association. 


ONTARIO HOSPITAL ASSOCIATION 


vir. Rudy: We appreciate the opportunity to come here at rather short 
notice and make some comments on this piece of legislation. 


Briefly, I would like to tell you what the OHA is. Then Ms. Shushelski 
will make a detailed presentation and then there will be time for questions 
afterwards. We will speak for perhaps half an hour, give or take a bit, and 
tnen have questions after that. 


Tne OHA includes in its membership about 350 hospitals and allied 
institutions, including all public hospitals in the province. Among the public 
nospitals are some 69 hospitals with psychiatric units operating under the 
Mental Healtn Act. The government-owned psychiatric facilities are also OHA 
members. OHA is an independent nonprofit voluntary organization that provides 
representation of direct services to help hospitals provide the best possible 
quality of patient care within the limits of funding and the regulations and 
legislation. It is governed by a board of directors and made up of hospital 
trustees and chief executive officers from the association's 12 provincial 
regions. 


To provide you witn some perspective on the role of the public general 
nospitals in psychiatric care, of the 69 units in the province, this 
represents about 2,400 beds, and there are approximately 35,000 patients 
admitted to these beds in the course of a year. By comparison, the psychiatric 
institutions--I am not sure of the exact number; it is around 4,500 
beds--admit avout 11,000 patients. The ditference in tne number of patients 1s 
due to the length of the stay. The general hospitals treat patients who 
typically are acute short-term patients, wnereas the psychiatric institutions 
generally have patients who require a longer length of stay. 
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At this time I would like to have Ms. Shusnelski go through the 
lezislation aad provide comments in detail on a clause-by-clause basis. 


Ms. Shusnelski: I am going to comment with respect to the proposed 
amendments, but I am going to try to keep it a little informal. I-would just 
like to say, before I do make tne comments, that as well as being a lawyer, I 
am a nurse and I have had the opportunity to work for a downtown Toronto 
energency department tor five years. I teel fortunate to be able to make 
Submissions now, because I have a perspective that might bring a little more 
intormation to everyone. 


First, I would like speak about restraints. Perhaps the first thing I 
snould do, petore I get into that, is to explain about the public hospitals 
and how they actually function when it comes to psychiatric patients. Public 
hospitals may have psychiatric facilities and generally patients may come in 
and need psychiatric assistance. Tney arrive in the emergency department, 
usually. Tney may be in a crisis or they may be in a situation where they need 
nelp put it is not critical. At that point, a physician generally examines 
them, and it he or she feels it 1s necessary, he or she will ask for a 
psycniatric assessment. 


If tnat public hospital nas a psychiatric facility, it is usually quite 
nelpful, because tne hospital may be able to summon a psychiatrist to do an 
assessinent within a short period of time. However, we have to understand that 
there are hospitals up north, in Toronto, all over the province that may not 
nave psychiatric facilities. If that is true, the initial assessment by a 
physician wiil be done in a public hospital setting. However, the patient may 
have to be transterred elsewhere and this takes time; the assessment cannot be 
done immediately. We have to think of that wnen we are talking about time 
elements, torm 1 and how long it takes for a patient to be seen by a 
psychiatrist. 


Going on to the issue of restraints, one of the amendments suggested is 
that there no longer be within the definition of "restraint" the use of a 
cnemical restraint. I want to make a few comments about that. 


The chemical restraint is often used in conjuction with a mechanical 
restraint. wnat we want to do primarily is to look after the patient, care for 
that patient and protect him or her. At the same time, we have to be aware 
that there are other individuals within the health care setting, the public, 
everyone. 


We talk about rights and, of course, each individual does have the right 
to pe free, not to be detained, not to be restrained in a form of detention. 
However, we must be aware of section 1 of the charter, which guarantees rights 
and treedoms as set out in tne Canadian Charter of Rignts and Freedoms, 
"subject only to such reasonable limits prescribed by law as can be 
demonstrably justified in a tree and democratic society." 


Inus, wnen we talk about restraining or detaining, we have to be careful 
tnat a person not be detained or restrained without justification. You must be 
able to justify it. It must be to prevent harm to him or her or to other 
persons. However, we have to remember that he may have family members who fear 
for their safety. There may be the public, there may be other patients in the 
nospital and there may be the patient himselt or herself whom we must protect 
trom harm to nimseif or herself. 


In using chemical restraints we have come a long way. Yesterday, Ms. 
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vicKague mentioned that in the 1960s there were some rather horrifying ways in 
wnicn persons were restrained or managed. Now what a physician would want to 
do, I imagine, is--I am not a physician so I do not know. I will comment that 
I nave been in situations where I have had to restrain patients. I know 
sometimes it is not a method tnat is pleasant for the patient. You want to be 
careful because restraints are torms of tying people down and very often 
patients can be managed much more effectively with a chemical restraint. 


I want to make one more comment about restraints. I believe another 
suggestion is that we should eliminate the word "'control’ in the definition of 
restraint’ and supstitute for it something that says you should restrain 
persons only to prevent serious bodily harm to otners. Certainly you do want 
to prevent serious bodily harm to tnat person and to others. 


‘There may be times when emotional harm may be done to others as well. 
Tne patient may be aggressive, abusive, violently acting out to someone and in 
tact may be harming himselt or herself emotionally. He may be in a state of 
extreme agitation; he may be in manic state. Sometimes the worst thing you can 
do tor a person when he is in a state like that is to restrain him physically 
or py torce witnout the benefit of a chemical. I am taiking about a drug that 
can at least calm the patient down to an extent where you can get a proper 
assessment done of that patient and get something valuable going and give the 
patient the chance to recuperate, because he or she is exhausted. 


e200) pei. 


Do not forget that this patient has come from his home environment and 
been put into the hospital setting. He has already experienced emotional upset 
and is there in the hospital for help. I have had patients thank the hospital. 
"YT know I tought you. I know I did not want that and I said I did not want it, 
put I assure you now that I thank you for what you did." They have thanked us. 


setore we eliminate the chemical restraint aspect, we must examine it 
more closely. Further, we do not want to hamstring the hospitals or doctors in 
providing tne care that the psychiatric patients need. Any limitations must be 
reasonable and tney must meet the needs of the patients and the public. If we 
talk about rights in the charter, we all agree we are trying to strike a 
palance. The patient deserves to be free, but it has to be within the limits 
ot protecting him or her, and we have to look at society as well. 


Yesterday, we had a few examples of what goes on in the hospitals. It 
may ve useful if I give you one example of a case that was recounted to me. Lt 
was apout a young lady who was delerious, confused and agitated. She had no 
one but her sister. Her sister was at the house, saw the patient was in a bad 
state and said to ner sister: ''l want to take you to the hospital. You need 
nelp and you need it now." Because she was confused and did not understand 
that sne needed help, tne lady said, ''No, I will not go; 1 refuse,’ and got 
into an argument with her sister. 


Her sister was going to call an ambulance but could not do that because 
she nad been through that before. The ambulance attendants cannot come and 
take someone torceably into tne ambulance unless the patient wants to go. The 
sister ended up by leaving the apartment and leaving her sister. The sister 
felt very guilty about it but did not know what else to do. The young lady 
ended up on the street parefoot, with with hardly any clothes on and was soon 
picked up py the police. Tne police took her to the hospital and she was seen. 


Yesterday, there was a comment that the justice of the peace and the 
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sections of the act that deal with the police taking a patient to the 
hospital, or a justice of the peace being able to have a patient go to the 
hospital to be assessed by a psychiatrist, go too far. We have to understand 
that sometimes people need the assistance and the family members do not know 
what else to do. The sister could have gone to the justice of the péace but 
maybe she did not know she could do that. Not everyone is aware of this. At 
least the police were there to guide the patient to the right place. 


I want to speak about one of the amendments, which proposes that the 
period to hold a patient for psychiatric assessment be changed from 120 hours 
to six hours. Some real concerns stem from that. Again, we have to be 
reasonable. Six hours is a very short time. Up north, a patient may be seen by 
a physician but then may have to be transferred elsewhere. He needs to be seen 
by a psychiatrist. 


As I said, even in Toronto, you have a situation where there is a 
hospital with no psychiatric unit, but you still have to get a patient 
assessed by a psychiatrist. This takes time. Often it is a matter of arranging 
the transfer, calling an ambulance and settling the patient. There is a lot 
going on. It does not happen in two minutes. It can take up to several hours. 


Further, some patients arrive at the hospital and there is nothing at 
all known about them. They come without any identification; they just arrive. 
What we need is a little bit of time to sort out who the person is and find 
out who the relatives are. Then perhaps with that information, we can 
determine what the background of the patient is, what the health and prior 
psychiatric problems are and go from there. 


One of the biggest fears I would expect is if you change the 120 hours 
to a six-hour limit, it would only be natural that no one would want to 
release a patient whom they fear could cause harm to himself or herself or to 
others. The natural tendency is to certify that person under a form 3. When 
you certify someone, there are implications much more serious than on a form 
1. It is much more difficult to go from country to country. You cannot be 
bonded. There are a lot of implications in a form 3. 


On a form 1, it is not so onerous and it gives more time for that 
patient to settle down. In the first few hours, they are usually extremely 
distraught and need time. If you can give them that time, they will come 
around and they will say, ''Gee, 1 was distressed and 1 was very upset , Deer 
am okay now and I am willing to stay in as a involuntary patient.’ It is for 
no one's use except the patient's. All the doctor has to do is fill out a form 
3 and the patient is certified. What has the doctor or the hospital got to 
gain in a situation like that? That time is for the patient. 


We feel the amendment that would reduce the hours from 120 to six hours 
should be rejected. That should really be reviewed very carefully before it is 
brought into effect, because it can have very serious implications. Remember 
also if within six hours the hospital cannot get everything done in time, the 
patient is free to go back out on the street. That is not fair to the patient. 


There is the issue of transfers. From time to time, hospitals have to 
transfer patients. It is a cumbersome process and it is disturbing to the 
patient. We all recognize that. Hospitals and health care workers do not do it 
unless the patient requires a special type of treatment or the care he is 
getting in that facility is not what he needs. One does not just make a 
transfer. It is not on a whim; it is something that takes time and 
co-ordination and is only done when it is necessary. 
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What I understand the amendment to be is that now if someone is going to 
be transferred from one psychiatric facility to another psychiatric facility, 
it requires a review board hearing. That is going to take time. The time it 
takes is not going to affect the hospitals, the physicians or the nurses. If 
the patient needs treatment, the one who is going to be affected, as in most 
of these cases, is the patient. It is delay for that patient. 


4:20 p.m. 


Yes, they have a right to know what their status is in a hospital 
facility and the right to know what is going to happen to them, and they 
should. However, there is a lot of administrative documentation to go on in a 
hospital with a transferfor a transfer. This will add to it. That is not 
great, and it certainly takes away from the patient care aspect and increases 
the paperwork. Health care workers would rather put the time into the care of 
the patient, not into the administrative documentation. Nevertheless, if it is 
necessary, so be it. However, when we do this, we have to think of the patient 
and what he or she needs. 


Perhaps a bigger concern is the transfer within a facility to a more 
secure setting. There will have to be a review board hearing. It almost 
boggles the mind when one thinks of the documentation and how this is going to 
encumber the administration of the hospital. 1 say this as a nurse. It does 
not affect the health care workers; it affects the patients. They are the ones 
who suffer, not the health care workers. 


I want to make a few comments about competency in decision-making. 
Before I do that and before I get off the topics I have discussed about the 
right to be detained and balancing the interests, 1 think we all probably have 
friends or perhaps members of our families who can tell us stories about what 
went on in the 1940s or 1930s in psychiatric institutions. Probably some of 
them did stay there for 10 years and nothing happened. Perhaps they died 
there. However, today we have come a lot further. There are a lot of people we 
help and perhaps sometimes we have gone as far as we can go before we will be 
compromising the safety of the patient. 


There are two aspect I want to bring up. I want to give two examples. 
One is the patient who may be a danger to others. Generally, they know when - 
they need help. They arrive at the hospital, sometimes without anyone, and 
they say they do not want your help, but they are there. They are aggressive. 
You ask what is wrong and they say: "Get me a doctor. That is all I want." 
Fine. They may have a weapon on them in full view and they may attack you 
physically. They do. 


The alternative, of course, is to call the police. You do what is 
necessary. You can get the chart up, and it clearly says right on it, ‘This 
patient is homicidal and suicidal.'' Everything works out. You get the patient 
to the hospital or to a facility that can look after the patient. 


I do not believe any patient is unduly detained. The case 1 gave you I 
know very well because I was part of that. The very next day, the patient 
arrived in the emergency department and said, ‘'Good afternoon, where is my 
knife?'' It was the same patient. I know that if he needed to be detained in a 
psychiatric facility, he would have been, but he was not. 


I do not think our system does not work today. I think it does. 1 speak 
about him and about a young lady. Sometimes I wonder if we did not do 
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everything we could have done or whether we missed or what failed her. She was 
a suicidal young lady, in and out of the hospital. I suppose the hospital and 
the doctors did everything they could, but she was only 18. Eventually, one 
evening we were reading the newspaper and her name was in the obituaries. 


I do not think we hold people too long. 1 do not think we restrain 
people too much. Furthermore, in support of the health care workers, they are 
professionals. They have a job to do and they care. Une of the most 
distressing things to hear is a patient saying there are vendettas by health 
care workers on individuals. 1 know a comment was made that health care 
workers did not like her, so they restrained her. They did not like her, so 
they did this or that. You do not like all patients, they are not all very 
likeable, but that has nothing to do with the way you care for them at all. 
You are a professional and you do your job. Nobody restrains or detains people 
to get even. 


Regarding health care, clinical records, psychiatric facilities have 
clinical records. They are governed by the Mental Health Act. Public hospitals 
are a bit different. There are psychiatric facilities within the hospital 
institution and those records are governed by the Public Hospitals Act. The 
medical treatment part of a hospital is governed by the Public Hospitals Act. 
They have their own act for their records. 


The amendments proposed would cause increased access to clinical 
records. At present, section 29 of the Mental Health Act sets out very 
specifically who can see the record and when. It also provides a section that 
allows the officer in charge, at his own discretion, not to show the record if 
he feels harm will come to the patient. 


Sometimes a clinical record, if shown to a patient, can bring harm to 
the patient. He may not understand what is being said in that record, he may 
misinterpret it and it may alarm him. What is proposed is that every patient 
should be entitled to make changes on the record of anything he disagrees with 
or if he believes there is an omission. 


One of the problems with that is that this is a legal document. This 
goes into court. It is a record. The patient may not agree with it, but that 
is what the record is. It was made contemporaneously with the act. When the 
nurse or the doctor saw the patient, he or she wrote what he or she saw and 
did. If it was a sick patient, he may have been in a state where he may not 
have understood. He may have been semiconscious, he may have had medication 
and he may have not understood what went on at the time. He may not have 
understood what the facts were. The people who were there are the ones who 
know what the facts were. 

We do not even suggest that health care workers make changes on the 
chart. Now we are going to allow omissions and changes to be made on the 
clinical record. Are we talking about the address or are we actually talking 
about the nurse's notes? Are we talking about the doctor's physical, the 
doctor's history, the doctor's orders? What are we talking about here? Do we 
really need that? 


4:30 p.m. 


Furthermore, you want an accurate document. If you went to the hospital 
in 1970 and had your appendix out and came back 10 years later, this is what 
they are going to pull out. They may have discovered you were a diabetic at 


J-/ 


tne time. There may be a lot of information there they will want to review 
there. I do not know that patients should be changing the record. We really 
nave to look at that very carefully. 


Furtnermore, it the patients are going to be reviewing tne medical 
records, you have to wonder it that is going to aftect the health care giver's 
way of reporting. Right now, they look after the patient, they treat the 
patient and they record what they did and wnat they saw. They try to do it 
objectively and, in some cases, specifically to the particular patient. If 
tney teel this record is going to be examined and criticized by a patient, 
this is going to aftect what they record. If it affects what they record and 
tne patient is back in the hospital six months later or six years later, you 
are not going to have tne best document on that patient that you would usually 
nave. 


This is selective reporting and that is not what is encouraged in the 
hospital system. You always want to encourage the best reporting possible. 
Tnis is the history of the patient, and you want to return to that 10 or 15 
years later and have the best documentation possible so you can give the best 
care possiple. Tnat is the purpose of it. 


Tnere is another amendment tnat deals with the individual who may be 
determined incompetent in the hospital setting. ‘he doctor is the person who 
decides it the patient is mentally competent to make decisions. That is the 
way it has always been. The proposal is that any person who may be deemed to 
pe incompetent should have the right to have that reviewed by a review board 
and tnat determination should actually be made by the review board, as Il 
understand the proposed amendment. 


Tne office of the Attorney General nas an advisory committee. on 
decision-making for the mentally incapable. There are about 26 individuals on 
tnat comnittee--doctors, lawyers, social workers, representatives of senior 
citizens. It is a very big group. It has been meeting for four hours every 
Tuesday night since November 1985. All these issues are being examined there. 
{here are persons from tne Untario Medical Association, the Untario Hospital 
Association, tne Advocacy Resource Centre for the Handicapped and the advocate 
groups for tne mentally retarded. They are all there. Everyone is being heard. 


If we are going to make changes as to who should be the persons to 
decide tor otners or who should determine who is the person competent to make 
decisions, wny not leave it to the group that is dealing with it right now? ie 
you are introducing it here in this act, not everyone has had an opportunity 
to pe heard here. You are not making the best use of the resource you have. 


We strongly recommend that amendment not be passed but be left to the 
Attorney General's oftice to make recommendations on this matter. As a matter 
ot tact, I believe draft legislation right now is being put together. lI 
suppose it will be reviewed in the fall. 


There is one other aspect that has to do with the limitation period. 
Under the Mental Health Act it was six months within wnich you could bring an 
action against the facility. Within a hospital setting you are governed by 
more than one act. That in itself poses some difficulties, but when you start 
naving ditferent limitation periods for different areas within the same 
institution, you really get into some confusion. 


It the six-month period is going to be repealed, we strongly recommend 
from the hospital standpoint that at least some consistency be kept within the 
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institution itself. Under tne Public Hospitals Act it is two years to bring an 
action against a nospital or the workers within a hospital. If you are going 
to lengthen it at all, at least make it consistent with the Public Hospitals 


Act so that we have one system in one institution. . 


I have one last comment tnat I really feel I have to make after 
listening to tne comments that were made yesterday. For sone reason, the 
comnent was made that rarely is treatment for a psychiatric patient urgent, or 
that there is no extreme urgency in any psychiatric case. I do not have the 
exact quote. 


I have some very serious concerns about that, because there are many 
individuals wno come into the emergency department who are in a crisis and 
need imnediate treatment, immediate nelp. I am sure you can think of many 
yourselt without getting into all the details. For the record, I want to make 
it very clear that there are often cases where the individual does need urgent 


treatment. ‘ 


Tne Vice-Chairman: Thank you very much, Ms. Shushelski. Are there 
others in your group who want to address tne committee at this time? 


Mr. Rudy: No. We are open for questions now. 


Ms. Gigantes: I will try to be briet. Many areas have been raised 
that I would like to ask about in more detail than we can afford here. When we 
run down a number of major areas that have been mentioned in your 
presentation, may I go back first to the area of restraint? 


Une ot the clear directions of tne amendment, which you will recognize 
and wnicn was spoken to yesterday, was the desirable goal of differentiating 
between care and restraint. In your presentation you again fell into the grey 
area at some points, in my view. You said things like, ''Do not hamstring 
doctors 1n Be the care patients need." I would ask you to focus on the 
amendiuients tnat deal witn restraint and think of them as dealing only with 
restraint. Try to understand that the purpose of the amendment is to make a 
clear definition. 


One can debate tne kinds of restraint that should be used. It seems to 
me that this is a ditferent matter from the other purpose of the amendment 
proposed, wnich is to document not only what kind of restraint may be used but 
also exactly the circumstances and tne purpose of the restraint. 


{ne written prief tnat was supmitted suggested that all restraint used 
now was documented, put when you reterred to the clinical requirements-- 


ms. Shusnelski: Are you talking about the brief the Ontario Hospital 
Association nas put in? 


Ms. Gigantes: Yes. 


Ms. Snusnelski: If you read my notes, I made it quite clear it is 
chemical restraints that are very well documented. 


4:40 p.m. 


ms. Gigantes: Okay. Let us go on, then. The kind of chemical used, 


tne dose and so on, are in the clinical record, and the written submission 
made py the nospital association indicates that this is all in the clinical 
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record. All the additional documentation that would be required would be to 
describe the circumstance in the clinical record and the purpose of the 
restraint. It would not be a great addition. 


Ms. onusnelski: Good documentation would do that anyway .: 


Ms. Gigantes: All the amendment would ask in terms of the 
documentation--there is a lot made here of the administrative difficulty of 
all this load of documentary evidence required by the hospital. What you are 
telling me, essentially, is that this is done anyhow, so it is not-- 


Ms. Shushelski: I am telling you that in the record, when one is 
documenting how one is giving care to a person, it is very clear, certainly 
when it comes to a medication, tnat you document all the things you have 
written out. That is very-- 


Ms. Gigantes: Here we are talking about documenting for the purpose 
ot distinguishing between restraint and care. 


ms. Shushelski: To distinguish between restraint and care. 
Ms. Gigantes: Yes. 


Ms. Short: This point was made yesterday, too. It is very difficult 
it tne same drugs are used for restraint and care. It would be a problem 
sometimes tor the pnysician or the health professional to differentiate 
between what was restraint and what was care. 


Ms. Shushelski: If I may just interrupt for a second, where does 
restraint stop and care begin? What are we talking about? I think you are 
saying that we must be overrestraining and we are going beyond the limits of 
care. Is tnat wnat we are getting at here? 


ms. Gigantes: No. We are getting at the importance of distinguishing 
treatment trom restraint. There may, in the course of treatment, be outbursts 
that will require restraint, and the purpose of that amendment dealing with 
restraint is to distinguish clearly and to have the documentation of 
restraint, its purposes, the circumstances under which it arises and so on 
carefully documented. From what you have said and from what you indicate in 
your orief, that would not really be an enormous addition to the hospital's 
normal pattern ot clinical record-keeping. 


ms. Shushelski: You are calling it chemical restraint; I guess 1 
would Call it a medication. That clearly is documented. I suppose the only 
place we are lett now is the area of physical or mechanical restraint. Is that 
wnat you are talking about? 


Ms. Gigantes: No, because when medication is used for restraint 
purposes, it is not used tor therapeutic purposes. There is a difference. When 
tne people you nave described come in and physically or some other way, 
perhaps chemically, in your view and in the view of wnoever else is there and 
has to make a decision at the time, have to be restrained, that is a 
particular kind of situation. 


It is ditterent tron long-term therapy; it is different from the 
treatment. Wnat the amendment attempts to address is the need for a patient to 
know that wnat is restraint is restraint and what is treatment is treatment, 
tor health care workers to know that and for the documentation to be organized 
in that fashion. 
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Ms. Sbushelski: I know wnat you are saying. You are right; it is a 
grey area. 7 


vis. Gigantes: I would not suggest it is a grey area. The practice 
has been grey and it snould not be. aries 


ads. Snushelski: You would want to see documentation that the purpose 
ot tnis drug was restraint only? 


Ms. Gigantes: Yes. 


ms. Snort: I think we can understand that. The problem is that it 
would pe difticult to do that always, and certainly physicians would nave to-- 


Ms. Gigantes: We are told about patients who are out of control, 
pnysically violent. Let us be clear: If that is what we are discussing, we are 
talking about a very specitic kind ot measure that is taken by the health care 


statt that is determined to be necessary for purposes of restraint. 


Ms. Snushelski: May I give you an example? Maybe if we go through 
this example you can define wnere tne difference is. 


A patient comes in in a very agitated state. You cannot get near hin, 
put you have to do so in order to give care because you have to examine him to 
see wnat is going on. Wnere do you draw the line? When you hold the patient 
down in order to listen to his heart and get some kind of assessment before 
you go giving him drugs, where do you draw the line? Is it a restraint for 
care? Is it a restraint for restraint purposes? What is going on there? 


Ms. Gigantes: You would have to decide that. I am not the 
protessional. 


ms. Soushelski: Okay. It is very difficult. 


vis. Gigantes: I tnink not. I have full confidence that people 
trained in the area of health care, particularly with mentally ill patients, 
Can make that distinction and I would like to see them do it as a matter of 
course. 


Anyhow, let us not have a huge argument about that. I just wanted to 
raise with you my thought that it was not going to add enormously to the 
administrative burden of what you already describe as the clinical 
record-keeping system. 


On the assessment time question, you talk about the need of time for the 
transter of a patient trom a tacility that does not have a psychiatric ward or 
psychiatric services to a facility that does have psychiatric services. You 
talk apout the need to take time to tind a psychiatrist for an assessment. 


I refer you to section 9 of the act as it now stands. Section 9 refers 
to a psychiatric assessment. It does not refer to a psychiatrist; it refers to 
a doctor. It is not tne case at Vak Ridge--we know there is one psychiatrist 
at Uak Ridge--that people who are being assessed for involuntary admission are 
necessarily being, or should necessarily be or need be, given a psychiatric 
assessment Dy a psychiatrist. We do not have to look around the countryside 
tor a psychiatrist, as you know. 
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You suggest that if an assessment cannot be completed within six hours, 
tnen tne patient is back on the street and that is not fair to the patient. If 
no doctor in the facility can make an assessment within six hours of whether 
the patient should be back on the street, then the patient should be back on 
the street. It medical people attached to a psychiatric facility--and the time 
count starts once you get to the psychiatric facility--cannot make a decision 
in six hours wnether somebody should be on the street, then I suggest to you 
ne snould be on the street in six hours. 


Ms. shushelski: The time count starts when you arrive at the 
psychiatric facility. 


Ms. Gigantes: That is right. 


Ms. Shushelski: Okay. Help me out with this. Let us look at it in 
terms ot the public hospital setting, the public hospital witnout a 
psychiatric unit. There is only one doctor there. 


Ms. Gigantes: You nave to transfer the person to a psychiatric 
tacility under the act, under section 9. 


ms. Snushelski: Tnen you have to get the doctor in to see the 
patient. 


ms. Gigantes: No, any doctor can apply. 


Ms. Shushelski: Yes, a doctor. 


Ms. Gigantes: Any doctor can apply to the psychiatric facility for 


the assessment on the form 1. Right? That is how it happens. 


Ms. Shusnelski: Rignt. 


Ms. Gigantes: I do not see this great business of having to search 
the countryside for a psychiatrist. That is not how it operates in Ontario 
now, nor would it with the change. We are talking about a decision-- 


Ms. Shushelski: You speak in a perfect world. Nothing is perfect. 
Tnings do occur. 


Ms. Gigantes: No. I am describing a very imperfect world. It would 
pe great it we all had psychiatrists at every hospital and if they were there 
24 nours a day. However, we are working with Ontario as she really is, and 
Ontario as she really is works quite differently from your description of this 
vast search party that nas to be sent out for a psychiatrist to do an 
assessment. I just want to make that point. That is not how section 9 operates 
in Untario, nor would it under the amendment. 


Ms. Short: We would all agree that 120 hours could be too long, but 
maype six hours is too short in an imperfect world. 


Ms. Gigantes: We can probably discuss that. The alternative, which 
was raised by Ms. McKague again yesterday, and Dr. Hoffman discussed it 
intormally with us after his presentation last week, was that perhaps we 
snould back up the review process and eliminate the torm 1. I do not know what 
tnat would mean, but there is clearly concern about 120 hours. 
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Ms. Snort: We recognize that. It is just that in an imperfect world, : 
as Ms. Shusnelski said, six hours can be a bit on the tight side. 


ms. Gizgantes: That may be. S 


Mr. Rudy: I am hearing a lot of controversy this afternoon about 
some of these issues and I hope no fast decision is made on them, because 
there are no simple and easy decisions, eitner. 


Ms. Gigantes: I remind you that this is not the first time this 
committee has dealt with these items. I personally went through the same kind 
of discussion tor a long time pack in 1978, and 120 hours was a compromise 
then. It certainly was not wnat this party was proposing in 1978. 


4:50 p.m. _ 

Ms. Shushelski: I hope we all agree here. If it were I, I would not 
want to be on a form 3 if I had the option of being on a form 1, thank you 
very much. Do we not at least all agree with that? Surely we do not want to 
put people on torm 3s unnecessarily. Tne fear I have is that if you.start to 
reduce the length of time you are giving physicians to make reasoned : 
decisions, they will have no alternative put to choose the safe method. The 
safe method is pound to be: "I do not know. Put nim on a form 3 and be safe." 
I do not know. I am not a doctor, but I am just bringing it up. 


ms. Gigantes: We can discuss the issues around!this ~butetteis 
certainly not the case that under section 9 we have to search the world for a 


psycniatrist. Okay? We can leave that out of our time-- 


Ms. Snhushelski: I am not talking about searching the world for a 
psychiatrist. Tnat may be pulling one little part of the issue out of what I 
am saying. Let us look at the whole thing. 


Ms. Gigantes: It is an important part of what you are saying. 
Ms. Shushelski: Oxay. If it is an important part, then maybe we have 
to loox at it in more detail. Perhaps we have to. 


Ms. Gigantes: For purposes of this committee's consideration, we 
nave to be clear about what the act says, how it operates now and what is 
required under the act. It is not a psychiatrist. We need to be clear on that. 


On the question of transfer, you have suggested that the amendment would 
mean that tnere could not be a transfer, for example, within a facility if 
tnere were a requirement for a more secure ward or a more secure facility, but 
that could not be made imnediately under tne amendment. If I could refer you 
specitically to the amendment, it says that the transfer can be made by the 
otficer who is responsible and the hearing can occur afterwards. I want to be 
clear tnat this is what tne amendment says. It does not say there has to be a 
nearing first. 


Ms. Snushelski: It says if you feel it is an emergency, you can move 
the patient around. 


Ms. Gigantes: That is right. It was the emergency that you cited to 
us aS meaning we could not accept this amendment. But the emergency situation 
is provided for in the amdendment, and it means there may be a hearing 
afterwards if the patient requests it. 
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Ms. Shushelski: Fair enough. In an emergency situation I understand 
that, but in order to get that movement going and to prevent any delay, you 
also have to fall into the emergency criterion, and if you do not, then you 
are going to-- rs 


Ms. Gigantes: The emergency criterion provided in the amendment says 
there is an emergency, period. 


Ms. Shushelski: Okay. It depends on how you are defining that 
emergency, I guess. 


Ms. Gigantes: That would be left to the discretion of the officer in ch 
arge under the amendment, which would be reviewable by the review board later if 
the patient so requested. I suspect that, in most cases, patients would not req 
uest it. I am no expert on speculating on that area. 


You are concerned about transfers. It is being suggested that-transfers 
are being done on a whim. I do not know whether you have read the report on 
the Oak Ridge facility done by Dr. Hucker, but he has suggested that an awful 
lot of the people who are resident patients at Oak Ridge have not been 
transferred there for reasons of treatment. They have been transferred 
there--and this is his opinion, not mine; I have never been to Oak 
Ridge--because health care workers in other facilities found it easier to 
transfer patients to Oak Ridge than to deal with them in the previous 
placement. That is his opinion. 


Ms. Shushelski: I would not mind knowing all the facts surrounding 
that before-- 


Ms. Gigantes: You might take a look at his report. 


On clinical record access, there is access now to clinical records. Why 
do you feel that access by a patient who had not been declared incompetent 
would be more unsuitable than the access now provided? 


Ms. Shushelski: If you are talking about why I think it would be 
unsuitable, 1 do not think it is unsuitable for a patient to read the document 
as it pertains to him. There are times where it would not be recommended if it 
is going to bring harm to a third person or to that patient himself or 
herself. I also have serious concerns about the document being reviewed and 
the patient being allowed to make comments or corrections. We have not looked 
at that. We need more care on that because what are we talking about there? 


Ms. Gigantes: The proposal is not, as you cited it in your 
presentation, that patients change records. It is that patients be allowed to 
review the records, ask for corrections where they think there are 
inaccuracies and, if the corrections are not considered to be supportable by a 
review board, then no correction would be made. There would be a notation put 
on the record that the patient had requested a change. 


You have referred to these clinical records as "legal records.'' If they 
are to be legal records, things that can be taken into court, which they are, 
and they are also reviewable records for certain patients now, then it seems 
to me there ig ever so much more reason, with as few restrictions as we can 
assume to be necessary, to have patient access to clinical records. When I say 
"we can assume,'' I mean on the basis of the studies of patient access to 
clinical records which, as far as we are told, and you have not presented any 
contrary evidence, indicate that there is no harm therapeutically in case 
after case. 
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Our assumption should be that it is very important for a record, which 
is not only a health record for the patient but also can be a legal record, to 
be one which is reviewable and correctable with as few reasons for a patient 
to have that right withdrawn from him as possible, because it is a basic human 
right. That is why we are dealing with bill 7. It has something to do with the 
charter. 


q 


Ms. Shushelski: The patient does have the right to the clinical 
record. 


Ms. Gigantes: Yes, but the reasons for refusing that right now are 
pretty wide. 


Ms. Shushelski: Section 29 sets out the reasons for belief that 
theré would be harm. I would have to look at it to get the exact wording, but 
it talks about serious bodily harm to other persons and I believe it says 
emotional harm to third persons. : 


Ms. Gigantes: 1 would want to discuss that before I would make any-- 
Ms. Shushelski: I think it is something to think about. 
Ms. Gigantes: Yes, indeed, one does. 


Ms. Shushelski: In your amendments, I think you have that left out, 
have you not? 


Ms. Gigantes: I dic it with great thought. 

Ms. Shushelski: 1 think we might want to look at that again. 
Ms. Gigantes: So we disagree on that then. 

Ms. Shushelski: All right. 


Ms. Gigantes: You also suggest the way the records are kept will be 
influenced by the fact they will be reviewable on wider grounds under the 
amendment. From Ontario Hydro or you name it, the people who have come before 
us on freedom of information-- 


Ms. Shushelski: You have got this thing about Ontario Hydro and the 
Ontario Hospital Association. 1 do not get the connection, but I keep getting 
it. For the record, I do not know why you keep comparing us to Ontario Hydro. 


Ms. Gigantes: The words were so exactly similar. That is why it 
struck my fancy. In the two presentations, the fact that both 
institutions--and in this, they reflected most business organizations and 
major service organizations and so on-- 


Ms. Shushelski: We care for patients; we are a hospital. These are 
medical and clinical records. I appreciate, but it is a different sort of-- 


Ms. Gigantes: So does the schools system. We have introduced into 
our Education Act certain regulations for a pupil's right and a family's right 
to see educational records. When we did that, there was the same resistance 
from the educational institutions as there is from the health care 
institutions. 
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Ms. Shushelski: I think we have to look at this separately. We are 
talking about human beings, looking after human beings. 


Ms. Gigantes: I keep records which are pretty personal in my office. 
When you deal with constituency cases--and you get all types ina constituency 
office and you get them in various states of mind--we keep records that are 
very personal. I have for years. 


Hon. Mr. Scott: Is there any law that makes your records available 
to your constituents? 


>) p.m. 


Ms. Gigantes: No, there is not and I think there should be; in fact, 
I would be quite pleased to have people look. 


Ms. Shushelski: Would you still write what you write now if you 
knew they were going to be looked at? 


Ms. Gigantes: I have always felt that I should never put anything in 
a file that I would not have them read, because those files are their files. I 
have always objected to the way the medical profession has looked upon files 
made on me. I really have. At the local family planning clinic in Ottawa 10 
years ago a nurse said, ‘Well, I wonder if the doctor did this or inquired 
about that on your case.'' I said: "Well, I think so. Just look it up here in 
the file. I think it is on this page because I remember when 1 was last there 
it would be three pages back.'' She whipped it away from me and she said: 
"Well, you cannot look at that," because that was her file. 


Ms. Shushelski: She has every reason to do that. 
Ms. Gigantes: Oh, did she? 


Ms. Shushelski: She did it because it says--all right, were you in a 
public hospital setting? I do not know what city you are in. 


Ms. Gigantes: No, this was a family planning clinic run by the 
regional health unit in Ottawa-Carleton. That is my file. That is not somebody 
else's file. 


Ms. Shushelski: Perhaps she should have had a discussion with you 
and not whipped it away from you. 


Ms. Gigantes: No. That is an instinctive reaction, my dear. 


Ms. Shushelski: Oh no, I am not your ‘‘dear'’ either. bo not say that 
to me. 


Ms. Gigantes: Yes, it is. On that-- 
Hon. Mr. Scott: It must have been quite a day at the health clinic. 


Ms. Gigantes: Oh, listen. 1 do not fight about everything. Only 
important things. 


Mr. Chairman: Ms. Gigantes, I have allowed considerable latitude 
with respect to-- 
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Mr. Chairman: That is what I was going to ask you to do. I am glad 
you are thinking exactly as I am at this point. P 


Ms. Gigantes: I only have two more anyhow. 


Mr. Chairman: I wanted to get out of here and meet with our invited 
guests and have you question them so other members namely one of your 
colleagues, the member for Scarborough-Ellesmere (Mr. Warner) who wants 
desperately to get on the floor with some questions, as do members of the 
other party. So I will give you the floor back. Question, please. 


Ms. Gigantes: On the question of competency, you noted that the 
situation is that now the doctor decides and that is the way it has always 
been. In fact, under our mental health legislation as it currently exists, as 
a result of all the work we did back in 1978, there is a review of the 
decisions of doctors about involuntary admissions. Let me suggest to you that 
the way it exists can be expanded. It is not going to throw the whole 
treatment system into chaos, I. think, to have a reviewable situation for 
patients who wish a review. Not every patient dashes out for review as you 
know. 


Ms. Shushelski: 1 certainly know what you are saying. I know the 
issues. I know what you want, what you are trying for here. I am not saying 
that this should not be reviewed. What I am asking is, why are we doing it 
this way when this other committee is working so hard on all these issues. 


Ms. Gigantes: Because we have a Charter of Rights with an equality 
rights section and our legislation, in my personal view and in the view of my 
party, is out of step with the human rights of psychiatric patients in this 
province. Simply put, under law, I think they get a worse break than somebody 
charged with a serious crime. This is part of it as far as I am concerned. I 
would like that review process widened. If the problem is going to be-- 


Ms. Shushelski: Let us review it but let us do it in the form--there 
are currently persons who are working on this. I cannot see why-- 


Ms. Gigantes: My dear, excuse me. 
Ms. Shushelski: Why do you keep using that? 


Ms. Gigantes: Excuse me, but this is not the first time this issue 
has been raised in this province or the first time that I, as a legislator, 
have given it serious consideration. This debate is-- 


Ms. Shushelski: I think you would feel very (inaudible) reviewed 
presently. It is being looked after. 


Ms. Gigantes: No, review is not looking after things and if a 
psychiatric patient now gets a good lawyer and goes to court on this question 
of a lack of equality under the law, that patient currently has a case in my 
view. On the question of limitation, you are suggesting that we make it two 
years to be consistent? 


Ms. Shushelski: I think six months is much better. I am saying if 
there is going to be any type of a change, it would seem if there needs to be 
a change, if there really is a need for this, it would seem that you would 
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want it to reflect what else is going on at the hospitals and public-- 


Ms. Gigantes: I would choose two years, rather than six months. 


Ms. Shushelski: Aside from six years. I do not know what the plan 
was here exactly, but it would seem to me that if the plan was to have a six 
year limitation period, then you would not want to have two different sets of-- 


Mr. Rudy: Consistency. 


Ms. Shushelski: You would consider consistency. That is all 1 am 
saying is six months is much better from our perspective, obviously. 


Ms. Gigantes: We could make it three weeks; that would be better 
still. 


Mr. Chairman: Would the delegation like a rest after that? I say 
that with tongue in cheek. 


Mr. Warner: I just have a couple of questions. First, I want to 
thank you for your presentation and the perspective which you have provided. 
In all these deliberations I do not think that any of the members lose sight 
of the high quality of care which is provided to the people of Ontario. The 
citizens of Ontario can be very proud of their hospitals and the staff who 
work there. The Ontario Hospital Association deserves a tremendous amount of 
credit with being able to maintain hospitals during 10 years of chronic 
underfunding by the former government. You have done a remarkable job just to 
stay afloat. 


Mr. Rudy: Thank you. Shall we stop right here, Mr. Chairman. 


Mr. Chairman: I give the member a certain amount of editorial 
licence and we usually correct him after his statement has been completed. 


Mr. Rudy: I found nothing untoward in what he said, Mr. Chairman. 

Mr. Chairman: I did not think you would. | 

Mr. Warner: That is always a problem when you are ahead of your time. 
Inter jections. | 


Mr. Warner: The two areas that I would like to key in on are on the 
assessment time. I am basing this both on the comments made by the Advocacy 
Resource Centre for the Handicapped and a doctor from the Clarke Institute of 
Psychiatry who made a presentation as well. There are two avenues worth 
pursuing. One is to either debate the number of hours, i.e. should it remain 
at 120 or should it be six or should it be somewhere in between; or you can 
provide a more immediate access and a guarantee of access to a review. Which 
of those two do you think is the more useful avenue to pursue--either debating 
the hours that it takes or should we ensure that a patient has the right to a 
review, and a relatively speedy one? 


Mr. Rudy: I would like to start with that one and then my colleague 
can comment. 1 do not think that there is any simple answer. It is not one or 
the other. It needs careful and considered thought. Obviously there is a time 
period that is required from the point of review. I do not think anybody would 
argue against setting a time for the assessment. At the same time, I do not 
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think anybody would argue that at appropriate times there is not a need for 
the review process as well. However, it needs considered opinion. You need a 
lot of input from the professionals on that. 


Ms. Gigantes: You did not mean from the time of the assessment. You 
meant from the time the person goes to the psychiatric facility for the 
assessment. 


Mr. Rudy: Whatever. When we talk about 120 hours versus six hours-- 


Ms. Gigantes: Yes, that is the time between the person's arrival at 
the facility and the assessment at the facility. 


Mr. Rudy: There is no simple answer to that one. 


Mr. Warner: I can appreciate that, although it strikes me that it 
may not be as useful an exercise to debate the number of hours required for 
assessments as it would be to ensure that the patient involved is guaranteed 
some kind of appeal, an appeal process or review so the individual involved 
knows whether he or she is going to be there one day or five. No matter what 
happens they must have a certain guarantee which they can exercise. ; 


Mr. Rudy: Section 1 of the Charter of Rights stated it admirably. 
There is a reasonable time but there are some practical difficulties that we 
have to try to come to grips with. We are not saying that these rights should 
be denied to anybody. 


5:10 p.m. 


Ms. Shushelski: You were talking about the reviewability of this 
period of time. You were mentioning their arrival at the psychiatric facility; 
what exactly are we talking about here? What would we want to be telling the 
patients? What would we want to be doing for the patients that we are not 
doing now if we were to change the situation when they arrive at the 
psychiatric facility? What would we be doing differently if you were to change 
the law? What would we do? 


Mr. Warner: I am not sure that we are on the same wavelength. 1 come 
to this legislation with a wider perspective than the hospitals or the Mental 
Health Act. Everywhere in our society, and that is why we are dealing with the 
bill, Bill 7, citizens have certain rights and, as we do in terms of the law, 
we try to guarantee that someone is not locked up by the police without the 
opportunity for some protection, an advocate, someone who will act on their 
behalf, whether it is the lawyer or somebody else who is going to act on their 
behalf to safeguard their rights. 


Ms. Shushelski: What you are saying is that right now, in 
psychiatric facilities, if a form 3, an involuntary certificate is filled out 
on a patient, they are advised they have the right to a lawyer. Is that what 
you are saying? You are saying we should change that so all persons who are 
admitted to a psychiatric facility on a form l--is that what we are talking 
about-- 


Mr. Warner: I am saying that anyone who is going to be held for an 
assessment has the right to have that decision reviewed at some point in time. 
I would hope that, since it is also a precept of our judicial system, it is a 
speedy course of action. In what is attempted through our court system, we do 
not always succeed, but we make the attempt. I am suggesting that the same 
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kind of appeal be available to every individual who happens to find himself or 
nerself being brougnt to a hospital not of his or her own volition. That is 
all I am saying. Ratner than--and that is why I raised it--debating whether it 
snould be six hours or 31 nours or 103, it might be more constructive to look 
at tne appeal process involved in an attempt to secure one that is definite 
and is relatively speedy. 


Ms. short: You would not need to have tne time limit if you could be 
sure you could call a review promptly. That is a good idea, but how, with so 
many people involved in tne process, could you assure that within a reasonable 
time trame? 


Mr. Warner: Tnat is why I asked for your opinion. 


Mc. snudy: I can certainly speak to tnis from some experience in 
other provinces and from my grounding in mental healtn treatment in those 
provinces. There certainly was a review procedure in place. Again, we run into 
tne practical problems of how long and how often the review coumittee will 
meet. On what basis are they going to be constituted in a province like 
Untario. Do you simply have one? Do you nave several? There is a question of 
cost. It is a tairly complex process, put in principle, I am not sure that we 
can disagree. ‘Ihnere are some practical difficulties and that is what we have 
been trying to say all along. Let us proceed cautiously, there are some real 
practical problems that need to be talked through and thought through. 


Ms. Shushelski: Also, the hospitals, the doctors--we have to have a 
situation where we all sit down and really look at this very carefully before 
determination is made tnat may not fit the bill. 


mc. Warner: Tne other one--and I will try to be brief on this--is 
around the question of access to records. In the previous presentation, it was 
mentioned tnat an experiment took place at a Washingon hospital, the results 
ot whicn indicated that there were no negative effects from patients being 
allowed to see tneir records. Are you tamiliar with that study? 


Ms. Shushelski: No, I am not. 


Mr. Warner: You made suggestions to us and I do not know whether it 
is my place to make suggestions to you, but I have always been amused by the 
reluctance over the years of various individuals in various sectors of society 
to allow people to see records. I can understand this it if it is going to 
pring harm to oneself or to someone else; that is cause for concern. However, 
I nave never seen that materialize. I will go back 20 years to when I first 
started teaching school. It is nard to believe. It was at the age of 12, 
brignt Little lad tnat 1 was at the time. I have gone downhill ever since I 
arrived here. At that time, every piece of paper about a student was to be 
kept under lock and key. There was an almost paranoid idea tnat you could not 
let anybody see students' records. 


Atter 1 taught tnere for a while, I began to realize why. It was because 
of some of the really bizarre things that were written on the records. What 
nappened was tnat at some point parents got the opportunity to see what was on 
their child's record. Somehow, until that point, parents were less important 
in relationsnip to the child tnan the teacher was. The teacher could see what 
was written about the child, but the parents could not. Suddenly, parents 
could see reading scores, 1Q scores and anecdotal remarks. 


Guess what? Nothing pad happened. One of the good things that came out 


J-20 


of it was that the records were cleaned up. More thoughtful comments and 
constructive things were put on the records. Even more careful documentation 
apout academic progress was put on the records. Now, lo and behold, students 
can see their records and the world nas not come to an end. I suggest that it 
is constructive to allow individuals the right to see their records. I am not 
sure woetner I really want to see my medical record, but I should have the 
rignt to. Ihere mignt be Little chicken-scratchings that I would not 
understand and there might be terminology about various illnesses that I have 
succumbed to over the years that I would not understand, but then maybe I will 
ask the doctor. I cannot see why allowing people to see their medical records 
snould be such a problem. 


ms. Shushelski: You are speaking as if you have no right to see your 
records. wnen we were here the other day, you spoke about this with in-transit 
medical records. 1 made it very clear that there are mechanisms by which you 
can. It does not say that you cannot see this record. There is nothing that 
says that. To understand the amendments you are making to section 29, are you 
adding two subsections to section 29 and tnat would keep all the other 
sections of 29 it it were to be--I want to ask about that while we are on this. 


Mr. Warner: Are we adding to section 29? 


ms. Snusnelski: Is the proposal to take out all of section 29 and 
substitute subsections 29(2a) and 29(2b), or are you proposing putting in 
subsections 29(2a) and 29(2p) as an addition? 


3:20 p.m. 

Ms. Gigantes: That is right 

Ms. ohushelski: It is. 

Ms. Gigantes: If 1 remember correctly. 


Ms. Short: Inere is an evolutionary process going on in society in 
general in tne attitude to information. Hospitals recognize that, but when you 
are dealing witn patients and patients' records, there is nothing to be gained 
by moving too fast. The whole issue of access to records by patients and by 
others nas to be caretully looked at. Rather than introducing anything too 
dramatically overnight, the wnole issue has to be looked at. 


Tne Untario Hospital Association has always taken the position that 
every individual has a right to the information contained in his medical 
record, but as we said to tne Krever Royal Commission on the Contidentiality 
ot Health Records in Untario, we believe it is better at this stage to do it 
in a staged process by making sure that patients have an adequate explanation 
wnen they see their clinical and medical records, so that you do not just hand 
tne records over to them in any way. The evolutionary process can be taken 
gradually and in a considered way, particularly when it relates to health 
intormation. 


Ms. Gizantes: This is the next step. 
Ms. Snort: It must be taken one step at a time. 


Ms. Gigantes: This is the next step. 
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Ms. short: Maybe in some ways it is. 


ms. Shushelski: 1 do aot believe the patient is precluded from 
seeing the clinical record. Pernaps it is true that we ask the patient have an 
explanation when he or she sees the record. In the hospital setting, why not 
sit down witn the physician and let nim or her explain what is going on in the 
record? You may misinterpret certain things in it if you do not understand the 
terminology or it you go straight for the dictionary and say: ''Ana, so I have 
protoxetonuria, do I? I will look it up." It may be an incident where the 
urine sample showed it for one moment, but in fact you do not have diabetes or 
sometning such as that. You do have access to the records. It is there but it 
snould not pe carte blanche and you figure it for yourself. It would be 
irresponsible, would it not, to do tnat? 


Ms. Gigantes: That is not what is proposed. 


Ms. Shushelski: Tne proposal is in your proposed subsection 29(2a) 
ot the Mental Health Act as set out in your proposed subsection 31(8) of the 
pill, ''tne officer in charge shall disclose or transmit the clinical recor 
to...the patient." 


Ms. Gigantes: The officer may decide not to do that for good reason, 
in which case he shall notify the review board. 


Mr. Warner: Tne officer might say: "We did not have the opportunity 


to involve the physician of record. Therefore, I am denying access to the file 
at this point.'' Tne points you make are well taken. I am not trying to put 


myself in the place of someone. If I wanted to see my file, naturally I would 
want someone to explain it as well. It would be a litte silly for me just to 
go and read the tile if I did not understand it. These amendments are not 

irresponsible. Tney are suggesting there be a process involved with a balance 


of powers. 


Mr. Rudy: I am a little perplexed here. Why is there such an 
aversion to having the physician interpret the record? 


Ms. Gigantes: There is not. 


Mr. Rudy: You said tne record should be turned over to the review 
board. 


Ms. Gigantes: No. Under the amendment, it is if the officer who has | 
the tile decides the patient snould not have access to the file for specified 
reasons. 


mirc. Rudy: Judgement number one. 

ms. Gigantes: Yes, there is a judgement caldlethere: 

mr. Warner: by the officer. 

Ms. Gigantes: Then tne ofticer shall deny access and notify the 
review board that access has been denied, at which point the patient can ask 


tor a review of that decision. 


Mr. Rudy: Now I am really confused, because Mr. Warner just gave us 
a nice presentation ot why everybody should have access to nis records and 


J-22 


would it not be a great thing, and bingo, right off the bat, tnere is a 
provision tor tne officer to deny that and turn it over to somebody else. 


Ms. Gigzantes: It is an evolutionary step. 
wir. Rudy: There are some problems here. 


Ms. Gigantes: This is the next step. This is not irresponsible 
casting of files to the wind. 


Ms. Shushelski: Now that we are into it, we might as well discuss, 
wnetner we had intended to or not, your proposed amendment subsection 29(2b), 
as set out in your proposed subsection 31(8) of the bill, that the officer in 
cnarge can go to tne review board to review the decision to give it over to ~ 
tne patient only if ne or she believes there is ''a substantial risk of serious 
podily harm to a person other than tne patient.'' Wnat are we saying there? 
voes that mean it is only if tnere is serious bodily harm and emotional harm 
you do not discuss? Is that right? 


Ms. Gigantes: That is my preference. 

Ms. Snushelski: And it is only if it is to a person other than the 
patient, so if there is any emotional harm that can come to the patient, 
clearly we nave to give it to the patient because it does not fall within 
supsection 29(2b). 


Ms. Gigantes: That is my preference. That is what I am proposing. 


Ms. Shushelski: I disagree witn that. 

Ms. Gigantes: I know. We nad that disagreement earlier. 

Ms. Shushelski: Okay, so I have said it again. 

Mr. Warner: I am sorry to wake up the chaimnan, but I am finished. 


Mr. Chairman: The chairman is wide awake and is listening with great 
interest to the debate. We had another conversation going with the Attorney 
General (Mr. Scott), as a matter of fact. 


Mr. Warner: I am sorry for taking so long. Thank you very much and I 
appreciate it. 1 hope you appreciate that the amendments put forward are done 
sO 1n a constructive spirit. I hope you can go away with only the feeling that 
this is not some kind of hasty tnought in an irresponsible way, either to let 
tiles out loose on the streets or not to nave adequate care tor patients. This 
is the result of ongoing work from 19/78 when the act was changed-- 


Ms. Gigantes; From before. 


Mr. Warner: --and from betore, and it is an evolution in process. 


Mr. Kudy: I thank the members tor this discussion. It is very 
constructive and I do not want to leave the impression with anyone that we are 
against change, progress and evolution in the provision of mental health. We 
certainly are not. We think there are some practical difficulties. We think it 
needs to be talked tnrough. There are a lot of players in the game here and, 
Mr. Cnairman, 1 guess we said it best to you in our letter of last week. We 
Said that we had reviewed these amendments and that while they warrant a lot 
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of tnought and discussion, we do not believe tnat they should be put through 
in a hurry and we believe that the impact of them should be looked at very 
caretully because of the seriousness of this whole thing. We are not negative 
about changes and improvements in mental health. yale 


Mr. Chairman: Before the delegation leaves, I want to make a couple 
of connents. I have canvassed the mempers and I do not see any additional 


questions at tnis time, so as chairman I will take the prerogative of raising 
a couple ot questions. 


It goes without saying tnat every member of this committee wants to 
develop a kind of balance and sensitivity that we teel is essential in 
providing the best kind of service delivery to a very difficult type of 
patient. I appreciate the comnents you have made with respect to making 
absolutely certain tnat we do so in a cautious way. Ms. Gigantes has referred 
to it as being evolutionary, a step at a time. There may be others who do not 
look at it as being in need of that kind of evolutionary process, but we will 
get into that debate in the clause by clause and when we look at the 
amendments themselves. 


One of the areas I have some concern over is this entire dialogue that 
has taken place in the debate over tne difference between the six hours and 
120 nours for analysis and assessment purposes. I have tried to listen in an 
objective way to botn sides of tne argument. At best, from what I can gather, 
there was an arbitrary number chosen of 120 some time ago and that number has 
been what we have lived with up until this time. There has been a rather 
dramatic proposal, dramatic in the sense that it shifts the period of review 
down to only six hours. 


5:30 p.m. 


From my perspective, I see some difficulties with that, one of which is 
the obvious difficulty of a patient coming in on the weekend, not being able 
to get nold of a doctor or family or other contacts a doctor may have to make, 
it in fact you can acquire a doctor in tnat short time. That being the case, 
and I nave not heard you mention this number yet, but if you were to alter 
that number--1 thought Mr. Warner was getting at this. I listened carefully, 
sir. I want you to know I was not allowing my attention to stray during the 
course of your questioning. If you were to choose a number for that review 
period, the assessment of the patient, have you come to a decision as to what 
tnat should be? You are arguing for 12U hours, as I understand it, but do you 
think it should be more than that or could you accept a number, as Mr. Warner 
said, something in between or whatever? 


mir. Rudy: We have deliberately stayed away from the numbers game 
nere this afternoon. It would be very simple for us to say, “Yes witois 
enough,'' or "No, it is not enough," or something like that. What you need is 
more protessional input into tnis question. The Ontario Medical Association 
should pe involved in that. It is not an arbitrary number in any way that you 
would think of. Tnere has to be an appropriate determination of what is an 
adequate period of time to make an honest and real assessment. Whether that is 
72 hours, 120 hours or six hours is where the debate is at. You have to have 
protessional input into tnat. 


Mr. Chairman: As I understood the OMA's position it they came before 


us, it was not in sympatny witn a reduction in the number of hours. Thei ras 
position was to argue for the status quo, a retention of the 120 hours. Is it 
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tair to say that? I certainly did not get the impression they were looking for 
any reduction. 5 


Ms. Gigantes: Wnen we discussed that matter, both in committee and 
informally atterwards with Dr. Hoffman, he suggested that we meet the concern 
that exists, because we are trying to amend this legislation to bring it into 
reconciliation with the charter, by providing a much more immediate review 
process. {nere may pe problems with that proposal, too, which we will have to 
get into. Providing a quick review may be even more difficult than providing a 
quick assessment. To make the review process real at an earlier time than five 
days may be without possibility. we have to look at this matter quite 
caretully ana discuss it quite carefully. I do not think it is simply a matter 
ot trading one or the other. 

Mr. Cnairman: I disagree with that. The period of detention, if you 
want to call it tnat, for tne proposed patient concerns me. It has been raised 
in a nunoder ot ditferent ways, but I still have some difficulty in getting a 
handle on wnat is an equitable and realistic balance, if there is going to be 
an alteration of tne number. I do not know that any number cnosen would 
necessarily be the magic elixir to this whole exercise. We are stuck between 
tne amendment as proposed by Ms. Gigantes for six hours and the status quo, 
which is 120 hours. I have not seen anything come forward between the two. 


Mr. Rudy: Wnat has really bothered us, with all respect to everyone, 
1s tnat this has all come forward with a great deal of haste. While there has 
been representation tron the OMA and one psychiatrist, and I do not deny that 
his opinion is valid, I would preter to see a little proader input from the 
section on psycniatry or the group as a whole because there are some 
tundamental issues involved here. 


It you were to ask me what my thought was, I would give you my cautious 
response. I nad not, aside from the comments of the one member, been aware of 
any proolems with the physicians. I do not believe they have said there are 
problems witn the 12U0 hours. Until they can be talked into it, I believe in 
tne 1Z2U hours. You have asked me tor my opinion, so I have provided it for you. 


Ms. Gizantes: When we had the discussion in 1978, the physicians 
told us that 12U hours was much too short. You are indicating to us that they 
have not had problems, and certainly Dr. Hoffman did not indicate any problems 
and nor did his colleague. I think it is then fair to say that what we are 
looking at here is not a question of physicians’ problems. We need to put that 
aside somewhat tor a moment and take a look at our objective in Bill 7, which 
is to look after the rights of the person who is being detained for 
assessment, even before being called an involuntary patient. 


Ms. Snushelski: I know what you are saying. If you are asking for a 
quick answer right here, I do not know if that is fair. Maybe it is fair, but 
it is not practical. we would probably want the opportunity to get input from 
tne psychiatrists as a whole. In tairness, they are the people who-- : 


Ms. Gigantes: In tairness, we nave been dealing with this matter for 
many years in tnis Legislature. 


Ms. Shushelski: Has the Ontario Psychiatric Associationt been before 
you? The untario Medical Association has and we have. I do not think the 
psychiatrists have been betore you, have they? 
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Ms. Gigantes: They certainly were in 1978. 


ms. Snulsheiski: My God, that is nearly 10 years ago. 


Ms. Gigantes: That is right. That is why we should be making changes. 
Mr. Chairman: Girls. 


Ms. Shushelski: I do not think we should be making decisions without 
getting-- 


Mr. Chairman: I just wanted to comment, since Ms. Gigantes was 
inserting herself in this discussion, that-- 


Ms. Gigantes: I was just providing necessary background. 


Mr. Chairman: We appreciate that and we knew it would be fortncoming 
at some point, but the point I want to make to Ms. Gigantes and our delegation 
is that trom my perspective we have to be very careful’ to make sure we do not 
make alterations that are political in whatever fashion in an attempt to 
comply with the Charter of Kignts, wnich it is obviously essential that we do. 
As we are complying with the charter, we still nave to be very careful that we 
do not make alterations on this committee that are going to upset the kind of 
work tnat is being carried out by the people who know most about the problem. 
We are politicians; we are not psychiatrists. 


It is so essential that we get input into this question from the health 
care providers, those who are in the front lines of delivering services, as 
weil as groups that are obviously supporting the needs of the rights of 
patients in the circumstances that we have looked at. All of those 
circumstances should be taken into account, but we should not make changes 
simply for the sake of making changes. We should make changes that are 
cautious and in the pest interests of the patient. The bottom line is what we 
can do to improve the kind of nealtn delivery we give to patients and at the 
same time protect their rights. That is really what this exercise is all about. 


Ms. Gigantes: Wnen we are talking about tne period of assessment 
there is no patient. There is a person who has rights, human rights, civil 
rights under our legislation. 


mr. Chairman: That is why I called nim a proposed patient. 


Ms. Gigantes: No, you called that person a patient. Tnat person 
prougnt to a psychiatric institution is not yet a patient. 


Mr. Chairman: Hansard will prove this point. In my preamble and in 
my earlier remarks, I talked about a proposed or prospective patient in that 
period of analysis that would come between the hours in question. I fully 
appreciate the fact that they are not patients at that point. 


Hon. Mc. Scott: wny do we regard patient as a pejorative term? I 
jump to your defence, Mr. Chairman. 


Ms. Gigantes: Because as soon aS we say patient, there are limited 


Tights. 
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Ms. Snushekski: Just to clarity something here, we are saying you 
are not a patient until you get to the psychiatric facility. 


iis. Gigantes: You are a detainee until somebody says you. shall be 
involuntarily admitted, or you can be voluntarily admitted or released. That 
is wnat section 9 says. Is is section 9? 


wir. Kudy: I am sorry, I disagree. It could be a person looking for 
Helps 

vis. Gigantes: It could pe a person looking for help, but if you are 
held on an application by one of tne authorized people on a form 1 that is 
accepted, tnen you are a detainee until somebody has decided that you are a 
involuntary patient, a voluntary patient or released. 


Ms. Snort: The point is tnat if the length of time is shortened by 


any signiticant amount then, as Mr. Warner says, you have to be ensured that 
it is teasiple to get the review in that time. 


Mr. Chairman: What concerns me in that whole exercise is that the 
fail-sate for the pnysician at that particular point is simply going to be to 
move to a form 3 immediately. I do not see that as being in the best interests 
of the patient either. 


Hon. Mr. Scott: Proposed patient. 
Mr. Chairman: Proposed patient. Thank you. 


Ms. Shushelski: If it ain't broke, why are we fixing it? There may 
be an argument here about that, but nobody is coming out and saying, 'That is 
120 hours; it snould be 80 hours. 


Ms. Gigantes: Would you Like a Supreme Court case on this one? You 
can nave one. If we do not do anything, that is what you will be out there 
fignting. 


Mr. Cnairman: Possibly. 
Ms. Gigantes: Quite possibly. 
2:40 p.m. 


Mr. Rudy: Wnat I hope our message has been is that we do not want to 
oe terribly negative, but we nave had some real major concerns and they are 
concerns about practical problems. If you can back off this issue enough to 
provide enough input, broadly speaking, we would prefer it. There are som, 
and you said it best. It is the patients we are talking about here. The 
patients are people or citizens requiring nelp. We should all back off and 
take another look at this and debate it in a way that we can reach a consensus 
anongst the professionals, ourselves and yourselves. It is very important. 


Hon. Mr. Scott: If I can intervene, the issue is not really one so 
mucn ot implementing a policy that has been selected, which would perhaps 
allow us the kind of time frame you are talking about, as it is of making our 
statutes immune to attack from the Charter of Kights, altnough it sometimes 


looks ditrerent. In this analysis, we are envisaging the iar that a 
Charter challenge will be raised by a patient who has been held under the 
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120-hour rule. That patient will say it is a restraint, as it clearly is; 
there is no question about that. 


The question for the court will be, is it a reasonable resttaint 
justified in a free and democratic society? Therefore, the issue is to pick a 
time whicn you and the psychiatrists and the doctors can satisfy the court is 
reasonably necessary and would be justified in a free and democratic society. 
Tne purpose of tnis exercise is not to impose contraints because we are in the 
pusiness ot legislating. It is to review tne statutes so we will not be 
tignting court cases we are going to lose. You may say: ‘'We nave nothing to 
say about it. We are merely the hospital, not the doctors." but in that 
context, would you judge 120 nours to be a reasonable period justified in a 
tree and democratic society? It is a tough question. 


Mr. Rudy: It is a tough question, and I would answer it this way. We 
coulda put our heads together and say, "Ukay, maybe 72 hours is a better 
numper,'' but someoody could still challenge that number too. You would still 
end up in court. 


Hon. Mr. Scott: Any arbitrary number will be challenged. 
Mr. Kudy: That is right. 


Hon. Mr. Scott: Tnerefore, you cannot avoid the initial challenge. 
The question is, is the Legislature going to fix a time that will be sustained 
or are tne courts going to tix the time? With the greatest respect to the 
courts, one of the troubles I have is that, while we often have to work with 
inadequate material, they are often placed in an even worse position than we 
are to make that kind of. judgement. Theretore, when the challenge comes, we 
want our statutes to be in the best possible position to deal with the 
cnallenge. Wnat we want is your help, not to help us plan an ideal world, but 
to plan a world in which, when those challenges come, the statute will be in 
shape to address them. 


vir. Rudy: We accept that challenge. I would not want to come up with 
a tast answer here. I hope you are not looking for a fast answer either. I 
recognize tne ditficulty. It would be preferable from our point of view for 
that decision to be made legislatively ratmer than in the courts. I come back 
to the initial premise that, for a snort period of time until we can have more 
consensus on what the number is, let us stick with 120 hours because we nave 
not been aware of any serious problems with it, albeit now there is a new 
angle to it through tne Charter of Rights. I believe the answer to that 
question requires a fairly honest, considered opinion by all the players. 


Hon. Mr. Scott: Let me add one note. Perhaps the reason you have not 
had any serious problems with it is that until the charter, there was no 
opportunity for a problem to be presented by someone other than a hospital or 
a doctor. Under the charter, the problem can now be presented to the court by, 
forgive me, an actual patient at that stage. That is the question. 


Ms. Shushelski: From what I have been hearing from Ms. Gigantes and 
possibly trom the chairman, the question I have is, is there a choice we are 
peing asked to consider or is 120 hours a reasonable amount of time? Should we 
consider 72 hours as more reasonable or should we consider leaving it at 120 
hours and review each and every patient that is put on a forme. 


Hon. Mr. Scott: That may be an issue, but tne unfortunate question, 
which no one invites but is on the public plate these days is, is the 
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restraint reasonable? That has to be considered against the background that 
every case is going to be ditterent and against the background of the 
interests of tne public, hospital, doctor and patient being given fair weight, 
one against the other. A busy doctor or a very cautious and careful doctor may 
want tne longest period to make sure that what he was doing is absolutely 
sound. A hospital, confronted by all other kinds of administrative problems, 
may want a shorter period and the patient, as you can imagine, may want the 
shortest period of all. Wnere is that line that comes closest to satisfying 
all interests? 


Ms. Gigantes: The person will want the shortest period. 


Hon. mr. Scott: Yes, sorry. The person. 


Mr. Cnairman: Or tne proposed patient, whichever the case may be. 


Hon. wir. Scott: It is a very difficult question. Let me give an 
example. We were dealing earlier with the sports amendment, which is the 
amendment tnat removes tne Human Rights Code provision- with respect to the 
inability of women to complain about discrimination in sports. I do not ask 
you to make any submissions on that. I ask you to note that we were addressing 
it trom our point of view not as a policy or the question of whether it is 
good, bad or indifferent, but as a government in terms of how to make our act 
consistent with the cnarter. 


Sooner or later, when we address a whole host of issues in the future 
such as mandatory retirement and a wide variety of things, the issue will not 
be, is tnis what we would do if we were kings? The issue will be, what do we 
have to do to comply with the interdict of the charter? It is very tough, but 
tnank you tor your help. You will not give us a number, except 120 hours. That 
is fair. I am not asking tor anything else. 


Ms. shusnelski: I hate to leave it. Maybe we are getting our point 
across, but it cannot be heard. This is a very important question. We would 
like to g0 back and speak to people who have to deal with this, explain the 
situation to them and ask, 'Do you think we could come up with a better number 
or do you think the person we have to keep 120 nours needs this right of 
review immediately?"' Is that not what we have to do or are we saying we have 
to make tne decision now and come up with a number? We would be coming up with 
a number that might not be a fair number. 


Hon. Mr. Scott: We want to make the decision before a challenge is 
launched. When a challenge is launched, if it succeeds and there is then a 
blank in tne statute, the court may recommend a number, but it cannot amend 
the statute. A successful challenge will put a plank in the statute. Then we 
know where we are. ‘That is why this exercise is very tough. I am not trying to 
make it more difficult for you. I am trying to explain what motivates all 
members of the committee where, in a very nonpartisan way, we are addressing 
these difficult questions. 


Mr. xudy: We could give you our undertaking to give our best 
considered opinion on that after consulting with people we would want to 
consult with. 


Hon. Mr. Scott: Tnat would be very helpful. 


Mr. Rudy: In looking at it from the point of view of tne Charter of 
Rignts, what are the reasonable limits prescribed by law? What is reasonable? 
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We are not Solomon sitting here, but if we consult the right people, we may be 
able to help you or give our best shot at it. 


Hon, Mr. Scott: we all better get in shape to be Solomons as quick 
as we can. 


3:5U p.m. 


Ms. Gigantes: There are some on this committee wno, even before the 
Charter of Rights was in place, were anxious to see the changes I nave 
proposed, namely, me. 


Hon. Mr. scott: There is no question about that. 


Ms. Gigantes: For some of us, it is a policy matter. It is a basic 
view of how people should have their rights protetcted under law. That was 
true in my case even before there was a Charter of Rights. If you refer back 
to Hansard in 1978, you will tind words from me and words from my colleague 
Jim Renwick saying generally much the same thing. 


Hon. Mr. Scott: The traditional wisdom ot the member is correct. 
Tnere is no quarrel about that. I admire your views. 


mr. Rudy: Before we leave tnis, we consider it an important issue 
and we want to get back to you within an appropriate period of time. Can you 
nelp us out? Is it next week? 


Hon. Mr. Scott: I think probably it will be up to the chairman to 
Say, -but I suspect that probably the case you are making is to leave the 120 
days because we have to report this pill at some stage. You would like to 
research it, but you are making the case tor 120 hours-did I say 120 days?-and 
tnen aS soon as we can, we will let you know what trom our point of view is 
reasonable. I think that that is the way. I do not think anything else is 
practical. 


Ms. Gigantes: Did you mean we would not deal witn this item during 


the Brel Gidiscussions? 
Hon.) Mr .soCott: No. 


Mr. Chairman: Let it be known both to our delegation and members of 
the committee that by unanimous consent of the committee it can be opened up 
at any time betore the matter is totally finalized. If we picked a number and 
we were to get information back from the Ontario Hospital Association with 
respect to an alteration of that number, and if it was agreed by the committee 
that we would reopen the matter to look at it, tnat could be done as well. 


Hon. Mr. Scott: I tnink tne delegation will understand that the bill 
deals with a whole host of other statutes and we want to report the bill 
whenever tne committee is read. I do not think we can promise to leave it 
open. we would not want to put the constraint on you in terms of reporting 
that you mignt fina as unpleasant as the tact that you are even here. 


Mr. Rudy: It nas been a very pleasant discussion as far as I am 
concerned. 


Hon. mr. Scott: Can I congratulate the Ontario Hockey 
Association--the Untario Hospital Association--on what they are doing to get 
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ready for pay equity? Will you tell your people I know what you are doing? 1 
think <iteis tenmiiic: 


Mr. Rudy: 1 certainly will. Hockey is in my other life. 
hon. Mr. Scott: Forget I even mentioned that 
Ms. Shushelski: As long as you do not say either. 


Mr. Chairman: On behalf of the members of the committee, and I know 
under somewhat short notice, I would like to thank you for the representations 
you have made before us. They have been very helpful. We have had a spirited 
discussion about some very difficult areas of the bill and the proposed 
amendments. I realize you have not had a great deal of time to muster up all 
of the information you would like to bring before us, but it has been helpiul 
and I thank you for that on behalf of all the parties represented here and all 
the members of the conmittee. . 


Mr. Rudy: Our pleasure. 


Mr. Chairman: Members of the committee, I think we can turn back to 
clause-by-clause discussion on the bill now. Any difficulty in doing that? 
Does the Attorney General have any preliminary remarks before we begin? 


Hon. Mr. Scott: I have none. Mr. Ward, the parliamentary assistant 
to the Minister of Health, is here. With your permission, I am sure he can 
participate as well as 1. He knows a great deal more about medical questions 
than I do. 


Mr. Chairman: We are on section 3l. 


Members, sO you are straight on where we are with respect to amendments, 
I believe you all have received from the clerk a revised package of the 
amendments. 1t would probably be in everyone's best interest if you allowed 
the other old amendments to flow off into the land of used-up-amendments, and 
if you turned only to the new set of amendments you have on section 3l. That 
will simplify the process somewhat. It is a package the clerk has provided you 
with. 


They are numbers 1 to 63. It has a little elastic band -around it, unless 
you have removed it. We can start with that. Mr. Ward, do you have any comment 
in connection with the first amendment? 


Ms. Gigantes: If I can raise a point of procedure, Mr. Chairman, we 
have a whole series of amendments which affect certain topics within the 
Mental Health Act. I am wondering if it makes sense for us to deal with the 
amendments topic by topic. Let me give you an example of why I suggest this. 


Our first amendment will change the definition contained in the front 
section of the act of who the nearest relative will be for purposes of proxy 
consent. Other amendments later in our package deal with the question of how 
proxies are chosen. 


If we pass the first amendment and later decide on my amendment to have 
a different process of choosing a proxy, we will have to go back and delete 
this amendment. I am wondering if we could get some assistance from staff and 
deal with these topic by topic. We have questions relating to admission, 
transfers, competency, determination of criteria, proxies, restraint, file 
access, limitations and procedures. 
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Mr. Chairman: I do not have a problem with that other than that you 
will be jumping around, and the chronological: order set up in what you have 
before you will not be followed. That is not a difficulty. Do you have a 
package proposed with respect to how to proceed based on 1? 


Ms. Gigantes: If we are looking at 1, we are dealing with the 
question of who gives proxy consent. I have numbered the amendments I have 
introduced. I have them noted in a package. Perhaps there is an alternative 
discussion here. 


Mr. Ewart: On the point you make on the proxy consent issue, we have 
an amendment to what is in the bill. If that carries, you have an amendment to 
delete all of 1(j). If that carries, we are then into the proxy consent. If it 
does not carry, then there is no need to go further in the bill. One might 
wait and see where we get on that issue. 


The rest of them seem to be in packages, pretty much in chronological 
order, as they have been organized. That is the only one that seems to have a 
substantial jump on our organization of the material. 


Ms. Gigantes: On your organization of your amendments. 
Mr. Ewart: No, including yours. 


Ms. Gigantes: That is not the packaging 1 have. For example, on the 
question of file access, I would be dealing with 7, 8 and 13; on status on 
appeal, it would be 10, 14, 15 and 16. I am happy to go ahead as long we have 
a handle on what we are doing and as long as we recognize we may have to go 
back and delete. It is very complex. 


Mr. Chairman: I do not have a serious problem with that. We can ad 
hoc it a little as we go along, if you like. If further work carries out of an 
amendment being supported, as you propose, then why not point that out during 
the preamble to your comments and we will deal with it as we go along, unless 
other members of the committee have strong feelings to the contrary. I am 
trying to simplify it because it is a complicated package of amendments. 


Ms. Gigantes: Let me give notice that I am going to need assistance 
on it. Given that we have that many pages of amendments, I can barely tell 
which ones are mine, which ones come from the Attorney General and how they 
interrelate, and I do not think anyone can blame me. 


Hon. Mr. Scott: I find that a most extraordinary remark. You cannot 
tell my amendments from yours? 


Ms. Gigantes: It may be extraordinary but it is true. 
Mr. Warner: Yours must be improving. 
6 p.m. 
Ms. Gigantes: As you are aware, Minister, some overlap. 
Mr. Chairman: There is, as the Attorney General pointed out to me in 


a previous conversation when the chairman was not in.a catatonic state, as Mr. 
Ward suggested-- 


Ms. Gigantes: Warner. 
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Mr. Chairman: Mr. Warner suggested it, not Mr. Ward. Sorry. the 
Attorney General and I had a conversation, and there are some amendments that 
overlap to a certain extent. We will point those out as we go along for 
purposes of understandability, if you will. x 


Ms. Gigantes: Thank you. 


Mr. Warner: That is what we wanted. Marvellous. 


Mr. Chairman: Mr. Ward, do you have any preliminary opening remarks 
to make with respect to the Ministry of Health position? 


Mr. Ward: Not really. There are a number of government amendments 
and when the time comes, we can have the staff comment on them. There are 
three or four issues raised by Ms. Gigantes's amendments and, at the 
appropriate time, we will provide comments on those. 


Mr. Chairman: Ms. Hart moves that subclause 1(j) (ii) of the Mental 
Health Act, as set out in subsection 31(1) of the bill, be struck out and the 
following substituted therefor: 


"(ii) if none, a person of the opposite sex with whom the person is 
living outside marriage in a conjugal relationship and who has attained the 
age of sixteen years and is mentally competent, if the two persons, 

(a) have cohabited for at least one year, 


'(b) are together the parents of a child, or 


"(c) have together entered into a cohabitation agreement under section 
53 of the Family Law Act, 1986." 


Mr. Partington: If that amendment passes, then under the definition 
of "nearest relative,’ you eliminate children. Should children be in after 
spouse’ or after the (a), (b) and (c)? 


Hon. Mr. Scott: I do not think that is the intention. It does not 
have the effect. It is a subclause (ii). 


Mr. Partington: Yes, but subclause (ii) is where children are 
mentioned. 


Mr. O'Connor: If we delete it and put this in, we have eliminated 
children. 


Hon. Mr. Scott: I see the difficulty. You are reading from the old 
Mental Health Act instead of the bill. 


Ms. Gigantes: There is something wrong here. 

Hon. Mr. Scott: As 1 understand it, the purpose of this is to take 
out subclause 1(j)(ii) as it appears in the bill and to amend it in two 
particulars, to lower the age to 16 and to deal with the common law spouse 
question, as we have done in other proposals under the bill. 


Mr. Chairman: Mr. Partington, did you complete your comments? 


Mr. Partington: Yes, I understood, it fits with Brbli ws 
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Mr. Chairman: Mr. O'Connor, are you satisfied? 
Mr. O'Connor: Yes. 


Ms. Gigantes: Perhaps somebody could remind me, under the Family Law 
Act, as amended, are you a spouse if you have cohabited for at least one year, 
even though you are not married? 


Hon. Mr. Scott: No, if I recall correctly, it is three years. You 
will remember the debate about whether we say ''spouse'’ alone or whether we say 
spouse if the two persons have'' and then give some objective tests. 


Ms. Gigantes: I find it difficult to understand why ''nearest 
relative’ is going to mean, in subclause 1(j)(i) the spouse and in subclause 
(ii), this other person who is also a spouse. 


Hon. Mr. Scott: As I understand it, if subclause 1(j)(i) is read 
against the new subclause (ii), it deals with two different categories. 


Ms. Gigantes: Could 1 ask in regard to this amendment whether there 
are concerns in the ministry about the whole question of having a relative be 
the proxy necessarily in descending order? In a question put to us in the 
presentation given to us by Carla McKague she asked which one of her three 
children would give the proxy consent for her. Is that determined simply by 
the doctor going to one, two or three children and choosing one? 


Mr. Chairman: I guess you are asking whether that question presents 
medical issues. 


Ms. Gigantes: No, I do not mean medical issues. I mean legal issues. 
She described to us a case in which a doctor had gone to a spouse and asked 
consent for treatment, then had gone to the father and asked consent for 
treatment and I think had gone to another relative and asked consent for 
treatment, and was refused three times. 


I am pleased to note that in this amendment at least the spouse who will 
be able to give proxy consent would be a spouse one is living with; but as we 
know, sometimes people live with spouses who abuse them. 


Hon. Mr. Scott: The intent of this legislation is to establish, in 
the lingo of another industry, a seniority list for ''nearest relative." That 
is why after the first category each of the other categories begin with the 
expression "if none." 


Ms. Gigantes: I understand the purpose. 
Hon. Mr. Scott: What is contemplated and what the statute requires 
is that you cannot go relative shopping. If, for example, there is a person to 


whom the person is married-- 


Ms. Gigantes: What about the children or brothers and sisters? There 
is no last there: 


Hon. Mr. Scott: No, but the question here is to determine which 
person will make the decision. 


Ms. Gigantes: Right. 
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Hon. Mr. Scott: 1 do not think anyone intends that you should be 
able to go to a wide range of people, as Ms. McKague may have suggested, until 
you get consent from one of them. 


Ms. Gigantes: But that is still possible within these clauses’. 
HOM. ecott: Hows 


Ms. Gigantes: I am not talking about the amendment. I am talking 
about the clause the amendment fits into in the Mental Health Act, clause 
1(3), which says: 


(iv) if none or if neither is available, any one of the brothers or 
sisters who has attained the age of majority and is mentally competent, or 


"(y) if none or if none is available, any other of the next of kin.' 


The whole process here bothers me, and I will flag it. For example, in 
the amendment that is proposed, we do know that people live with abusive 
spouses. I wonder about a situation--and I am not talking about a medical or 
emotional situation but about a legal situation--which permits a spouse, who 
may not be the best person to give consent for treatment, to give that consent. 


6:10 p.m. 


Hon. Mr. Scott: You are dealing with what you obviously recognize to 
be a very complicated issue. It is one with which the Fram conmittee on 
substitute decision-making is trying to grapple. If you do not go to the 
nearest relative, how do you make a qualitative judgement about which relative 
is most likely to have the interests of the proposed patient in mind? That is 
a very difficult question because it may be that in a given family, to take a 
horrible case, the nearest relatives do not have, for some reason, the best 
interests of the proposed patient in mind. 


Ms. Gigantes: but this is a real patient. The question here is 
consent for treatment. 


Hon. Mr. Scott: 1 am sorry. Yes, but the same issue presents itself. 
The tradition oi the law has been to go to the nearest relative and that is 
what section 31 is designed to do, not to permit relative shopping, which is 
an evil in itself. 


Ms. Gigantes: We have not finished that job because we have not set 
out any comparable kind of distinction among brothers and sisters, children 
and next of kin. 


Hon. Mr. Scott: What you are really asking the committee or the 
Legislature to do is to build in something that will permit a qualitative 
decision, not who is the nearest relative, but who is the best relative. That 
is what you want. 


Ms. Gigantes: Or other person. 


Hon. Mr. Scott: Yes. You do not want who is the nearest. You do not 
want an objective test. You want a subjective test, who is qualitatively the 
best. That is an extraordinarily complex problem which I do not think we can 
really approach in an equal rights act. That is why the Fram committee, in 
substitute decision-making, is looking at this kind of issue. What we have to 
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focus on here is our capacity to make the bill comply with the charter. We are 
not involved in trying to make the Mental Health Act the best possible Mental 
Health Act here. We have that responsibility, to which we will address 
ourselves, but not in a package of charter amendments. 


Ms. Gigantes: It is the charter impulse that requires, in your view, 
the amendment that is before us. 


Hon. Mr. Scott: The charter impulse should not be allowed to justify 
wholesale policy review of statutes. The charter impulse, and why I am here 
rather than the Minister of Health (Mr. Elston), is to make a statute 


consistent with the charter. That is what we are doing. 


Ms. Gigantes: You see a shopping list as one problem under the 
charter. 


Hon. Mr. Scott: I see a shopping list as one problem. 


Ms. Gigantes: Then it still exists in the other clauses. That is 
what I am saying. 


Hon. Mr. Scott: No. The bill does not permit a shopping list. 

Ms. Gigantes: The bill does not permit a shopping list when we talk 
about a spouse, but it does when the act still remains unamended as to the 
shopping list available on brothers or sisters or next of kin. I am wondering 
why you have not followed that concern through in total amendment. 


Hon. Mr. Scott: That is not a charter case. I would prefer to defer 
that until Mr. Fram has reported. 


Mr. Chairman: Mr. Warner was your supplementary to this point? 


Mr. Warner: Yes, actually 1 want to make sure I understand the 
process. I am slightly confused about this. 


If I understand what is being proposed, what I should do is ignore what 
is printed in the Mental Health Act, clause 1(j), and instead I should read 
what is on page 13 of the bill, with the exception of subclause 31(1) (3) (ii), 
in which case I should substitute what is on this piece of paper. Am I correct? 

Hons'hirs Scote? Right. 

Mr. Warner: Then, by reading this over, should I also understand 
that these are qualifiers in order of importance, as 1 move from subclause 
Biel) (4) GpetesGii eto Gil) wete. 7 

HONS DileeoCOCl. es. 

Mr. Warner: Am I right so far? 


Hon. Mr. Scott: Yes. You are batting 1,000. 


Mr. Chairman: Do you want to quit while you are ahead or do you want 
to keep on going? 


Mr. Warner: I really should; I have one more question in this 
process, so 1 know exactly what I am doing. 
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Everything in here is very clear with respect to choice--if not (a), 
then (b); if not (b), then (c)--with the exception of the part about children; 
that is, subclause 31(1)(j) (iv), which says ''any one of the children." 


Hon. Mr. Scott: Yes. That is, as 1 understand it, Ms._Gigantes 
point, that in subclause 31(1)(j) (iv) and subclause 31(1)(j) (vi) we have 
deviated from the seniority list, by referring not to an individual closely 
defined, but to a class of individuals. She makes that point and 1 understand 
tee 


Mr. Warner: Is it worth while to consider in subclause 3L(1) Gy) .and 
subclause 31(1)(vi)--that is the other one where there is no qualifier; it is 
any brother or sister, any child-- 


Hon. Mr. Scott: Let me suggest that you could respond to Ms. 
Cigantes problem by saying ''the eldest child or, if not available, the second 
eldest child," etc. 


Ms. Gigantes: Like the monarchy. 


Hon. Mr. Scott: That would then have the sequence that Ms. Gigantes 
seems to desire. 


Ms. Gigantes: I do not desire it. I would choose another way. I am 
just pointing out the problems with it this way. 


Hon. Mr. Scott: All right. The problem with that is it launches 
another and probably unnecessarily elaborate inquiry as to which is the eldest 
child, because if the eldest child resisted, you then would not be able to go 
beyond. 


Ms. Gigantes: True. That is a good thought. There might be a benefit 
to changing it. 


Hon. Mr. Scott: I understand your basic thrust, which has nothing to 
do with this. 


Ms. Gigantes: Nothing to do with what? 
Hon. Mr. Scott: With this kind of process. 


Ms. Gigantes: Yes, it has everything to do with it because I think 
what is laid out here is a process that does not make sense when you look at 
it in detail. 


hon. Mr. Scott: I understand that. You do not accept that what this 
amendment proposes is the right way to go. 


Ms. Gigantes: 1 think we could do better. 


Mr. Ward: I want to make one point. The Attorney General has 
enunciated clearly the charter impulse rationale behind the amendments that 
are in front of us. First, the amendment that is on the floor does deal with 
subclause 31(1)(j) (ii) of this and we are talking about subclause 31(1) (3) Civ) 
and subclause 31(1)(j) (vi), but leaving that aside, the reference to the 
committee on substitute decision-making which is currently exploring all 
aspects of the issue, and I think addressing the very concerns that you 
raised, has not yet rendered its report on these. 
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The committee includes good, balanced representation, such as the 
Canadian Civil Liberties Association, the patient advocate groups, Advocacy 
Resource Centre for the Handicapped and so on. When that report is available, 
obviously the ministry will take into very careful consideration any 
recommendations with respect to substitute decision-making. At that: point, 
perhaps the kind of concerns you have with regard to qualitative rather than 
quantitive in this descending order of priorities can be addressed with their 
help and input at that time. At the moment, you are identifying a problem, but 
I am not hearing the solution. 


Ms. Gigantes: There is. You just have to look a little further on. 


Mr. Ward: I would much prefer to see what the advisory committee has 
to say on these things as well. 


Ms. Gigantes: We will discuss my proposed solution when we get to it. 


Mr. D. R. Cooke: Following along on Mr. Warner's reasoning, am I to 
understand that what we are dealing with on the floor reads "or (c) have 


together entered into a cohabitation agreement under section 56 of the Family 
Law Act, 1986"? Okay. ; 


Mr. Chairman: Anything further on that? Are you ready for the motion 
on this amendment? 


Ms. Gigantes: I hope my approval of this motion will not be taken to 
read that 1 think the problem is solved, because 1 do have an amendment that 
will attempt to substitute for this process. 


Mr. Chairman: I think you have made that clear. 


Hon. Mr. Scott: I intend to go all across the province saying that 
you have supported our amendments. 


Mr. Chairman: Shall the amendment carry? Carried. 
o.20 p.m. 

Mr. Chairman: Ms. Gigantes, do you want to discuss at this point the 
order you are going to propose or are you prepared to move on to number 2 of 


the amendments? Will you speak to that please? 


Hon. Mr. Scott: Number 2 of the amendments is in effect a repeal of 
the clause you have just dealt with. You can call the clause for a vote. If 
the clause is defeated, Ms. Gigantes has made her point and won. 


Ms. Gigantes: I think we should skip it. 

Mr. Chairman: You do not want to move on number 2 now? 

Ms. Gigantes: If we move on number 2 without discussing the 
substantive proposal associated with it, we will not really be dealing with 2 


Boal ls 


Mr. Chairman: I follow what you are saying. What do you want to move 
to? 
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Ms. Gigantes: Can we leave that one aside, hold it? 
Mr. Chairman: Yes, let us do that. 


Hon. Mr. Scott: Then you are going to have to call the clause. If 
the clause is passed, you will not be able later to move its repeal. 


Mr. Warner: Not necessarily. You can call the clauses at the end. 
Ms. Gigantes: I am asking that it be tabled. 


Mr. Polsinelli: For Ms. Gigantes to place her subsequent amendments, 
number 2 necessarily has to pass. 


Ms. Gigantes: Yes. 


ir., Chairman: She argues with some validity that-- 


Mr. Polsinelli: We cannot discuss discuss your amendments until you 
have determined whether your number 2 is-- 

Hon. Mr. Scott: 1 suggest this rationale: if the clause is called 
and defeated, it will be defeated because the committee sees the merit of the 
package of amendments Ms. Gigantes has; and a preamble to the vote, in which 
she states in her usual concise fashion the issues her amendments present, 
will deal with it all. 


Ms. Gigantes: No, I ask that our numbered page 2 be set aside until 
we have dealt with the substantive proposals I have for a substitute process. 


Hon. Mr. Scott: Where? Suppose we pass those and then refuse to 
repeal clause 1(j) of the Mental Health Act? 


Mr. Polsinelli: Why do you not outline the process, indicating all 
the amendments you have proposed, and then we will be voting on your process 
by voting on-- 

Ms. Gigantes: That was what I proposed in the first place. 

Mr. Polsinelli: 1 am suggesting we will be voting on your process, 
if you convince the committee, by supporting your number 2 amendment. If this 
carries, you will know the committee favours the process you will have 
outlined. If this does not carry, we will effectively have dealt-- 


Ms. Gigantes: Then we are dealing with the matter subject by 
subject, which is what I proposed in the first place. 


Hon. Mr. Scott: Then it turns out you were right. 

Ms. Gigantes: Then let us proceed. 

Hon. Mr. Scott: I should shut up. 

Ms. Fish: Okay, I second that. 

Mr. Chairman: Wait a minute. This is a historic occasion. 


Hon. Mr. Scott: Never to be repeated. 
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-Mr.Chairman: Ms. Fish may be, if I am reading her correctly, 
supporting the Attorney General on-- 


Ms. Fish: On his offer to shut up. 
Honedir.. .cotts Lrasked for’ it. 


Ms. Gigantes: It is going to take me a moment to get organized here. 
If I could turn the attention of the committee to page 47 of the proposed 
amendments to section 31 of the bill-- 


Mr. Polsinelli: Seriously, on a point of procedure, it is 6:24 p.m. 
-We will be adjourning in six minutes and 1 wonder whether-- 


Ms. Gigentes: ivan willing to start. 


Mr. Polsinelli: --Ms. Gigantes would like to start today or perhaps 
have us handle it all in one fell swoop. 


Ms. Gigantes: If we do not start, we.will never finish it. 
Hon. Mr. Scott: Six minutes of Ms. Gigantes is quite persuasive. 


Mr. Chairman: Why do we not make the best use of our time? We are 
scheduled to 6:30 p.m. Let us do it. Ms. Gigantes, go ahead. Obviously, I 
cannot refuse a motion to adjourn. 


Mr. Polsinelli: No, it was not a motion to adjourn. It was a simple 
suggestion. 


Mr. Chairman: It was getting awfully close to a motion to adjourn. 
Ms. Gigantes has the floor. 


Mr. Polsinelli: Wishful thinking, Mr. Chairman, on your part. 


Mr. Chairman: I did not say that it was. I was clarifying the fact 
that it takes precedence over other motions. I am simply clearing the way, and 
we are debating it and losing all the six minutes we have. 


Mr. O'Connor: Let us go. 


Ms. Gigantes: I ask the indulgence, because it is an indulgence, of 
the committee in this complex matter, to turn to page 4/. On that page I 
proposed a fairly long amendment, which I cannot put procedurally at this time 
but which proposes a whole new process of deciding who should give proxy 
consent for a patient. In essence, this proposal is that when a person enters 
a psychiatric facility as a patient, first of all, under my proposed clause 
31(18) (2a), that patient would be asked, if competent, to declare which person 
should act as a proxy for the purposes of treatment if the patient became 
incompetent. 


If the patient in the psychiatric facility is found from the outset not 
to be competent, then an application would be made to the review board, which 
is going to reorganized under the amendments of the Attorney General--and 
which I hope will be able to operate more smoothly; 1 believe what is being 
suggested is probably an improvement--and the review board would make a 
decision, with the assistance of legal aid, about which person should be 
designated to make proxy consent. 
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The purpose of the amendment is twofold. It gets us around the 
difficulties we have seen when we looked at the whole process we have been 
using up to now in deciding who gives consent for treatment. It is a very 
serious matter and it spells out another method. : 

That method, first, would be the choice of a competent patient. lhe 
patient himself or herself would decide whether it was family, a spouse, a 
friend--who it would be if the patient were deemed incapable of making 
treatment decisions. Second, in a situation where the patient had not been 
able to do that while competent, it lays out a process that, if there were no 
person found through the review board process, would end up with the official 
guardian being able to make a decision. 


The purpose of the amendment is really to get away from the notion that 
family in descending order of closeness of line or association, spousal , 
marital or whatever, are necessarily the people whom a patient, while 
competent, would wish to make decisions about treatment. In most cases this 
process would produce a decision that the spouse would be the designated 
person. In most cases a competent patient in a psychiatric facility would 
choose a spouse and say to the psychiatrist or the official in charge, "That 


is the person I wish to designate. : 


In cases where the person, because of incompetence, was not able to 
designate the proxy, this process would take into account whatever unusual 
kinds of circumstances might surround the care and treatment of this person. 
For example, in such an application, if the patient were a woman whose spouse 
had abused her, this would be a way of assuring through an existing structure, 
a review board, that the spouse was not given the duty and responsibility of 
making proxy consent decisions on treatment. 


This is what 1 would propose as our substitute method of dealing with 
substitute consent. I understand the argument that is put forward: We have a 
committee that is looking at it. 1 suggest very strongly that the whole area 
of proxy consent-making has raised a good deal of concern. I think it would 
bother a lot of health professionals in many cases to feel that their 
treatment consents were being given by people who might not have the best 
interests of the patient truly at heart. 


I know we have a committee dealing with the subject, and it just seems 
to me that the process I am proposing here is a pretty straightforward one 
that fits within the context of mechanisms that have already been developed in 
association with the Mental Health Act. I look forward to discussion on the 
proposal, and I am certainly prepared to answer any questions people have 
about it. 


Hon. Mr. Scott: 1 can put our position in one sentence, and then I 
guess it will be 6:30 p.m. Our position is that this is a laudable effort to 
get at the problem, which is the problem of finding the best person to make a 
decision in situations where the best person will vary from case to case. 


The problem is that who is the best person is not something that is 
likely to be known in the difficult cases with which hospitals are going to 
have to deal. While the intention to find the best person is desirable, even 
under your amendment, at the end the doctor ends up making a subjective 
judgement about who is the most suitable person, which is to leave the 
question right there. 


The effort should not be discouraged, but it is an effort of such 
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enormous complexity that when we have an expert committee made up of 
representatives of patients, consumers, hospitals, doctors and every other 
interest working on it by meeting once a week to review the possibilities, it 
would be a mistake to foreclose their discussion by simply saying, ''This is 
the way we are going to do it." That is why we have experts and why consumers, 
hospitals and doctors are meeting to try to resolve this. 


Ms. Gigantes: Are there patients on that committee? 


hon. Mr. Scott: Advocacy Resource Centre for the Handicapped is on 
the committee. 


Ms. Gigantes: It is not a patient. 
Hon. Mr. Scott: No, but ARCH is an advocacy group for patients. 


Ms. Gigantes: I just want to make sure we are always talking about 
patients in the right way. i 


Hon. Mr. Scott: I am sorry. I do not regard the word patient" as 
offensive. I want to make that clear. 


Ms. Gigantes: It does entail very frequently a reduction in rights. 


Ron. Mr. Scott: It is probably 19th century to regard the word 
"patient™ as pejorative. 


Ms. Gigantes: If we amend our legislation so that patients have as 
many rights as anyone else, of course it would not be. It is a restriction of 
right to be called a patient. y 

Hon. Mr. Scott: The aged, the senile and children do not have as 
many rights as everybody else, but to call someone a child is not to be” 
pejorative. It is to describe a state. 


Mr. Chairman: Having said that-- 

Hon. Mr. Scott: On that note, as we say. 

Mr. Chairman: --and recognizing that the clock has now exceeded the 
allotted hour and that we have no authority to sit beyond 6:30, I will call 


for a motion to adjourn. I thank you all. 


. Could I just bring to your attention that an insertion for page 17 has 
been made by the clerk. 


The committee adjourned at 6:34 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Monday, June 2, 1986 


The committee met at 4:20 p.m. in committee room 2. 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued ) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


The Vice-Chairman: Ladies and gentlemen, could we call ourselves to 
order? We are starting a little later than usual today, but part of the reason 
is that we have some additional material in front of us by way of amendment. 
At the outset of the meeting I would like to walk the members through the 
material you have to be certain we all clearly understand what we are doing 
today. . 


4:20 p.m. 


First and perhaps easiest, if 1 could ask for some order, would be to™ 
look at the package of material date-stamped June 2 and deals with section 31. 
There are several motions in the name of Ms. Gigantes and she has very clearly 
marked at the bottom of each page which numbered motions these replace. If you 
are working as you should be from the master package of amendments distributed 
May 26, we are, for example, beginning our consideration today with the second 
of those motions standing in the name of Ms. Gigantes dealing with section 31. 


Ms. Gigantes has circulated what I think is a revised wording--1 have 
not looked at that carefully enough--but in any event, it replaces motion 2 
which was previously circulated on May 26. Each of the items in that package 
similarly notes at the bottom which motion is to be replaced. As you are 
shuffling your paper, be mindful of that. 


There are three additional government amendments in front of us. Take a 
moment while you find your way through the package from Ms. Gigantes, and at 
the same time, I can review briefly the three government motions, because you 
will have to place them in order of the amendments as well. Let me just go 
over those three motions. You might find it easier to put them in order. 


There are three loose pages on your desk that are government amendments 
to the bill. They are headed in the upper right-hand corner, respectively, l5a 
which follows 15, 57a following 57, and 62 which replaces the previous 
government amendment numbered 62 in your package. 


Mr. Polsinelli: Perhaps Ms. Gigantes could give us some direction on 
1: 


The Vice-Chairman: Ms. Gigantes, Mr. Polsinelli is asking about Lo. 
I can turn to that as well. 


Ms. Gigantes: What is the question? 
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Mr. Polsinelli: These seven pages indicate that it replaces motion 
15 in part. What part? Is it an addition or a substitution? 


Ms. Gigantes: It is a replacement, a substition, and it goes with 
others. 


The Vice-Chairman: Perhaps I can assist. There are several separate 
motions that have 15> on them and note that they replace the original 15 in 
part. | 


Ms. Gigantes: Why are his amendmentrs loose? 


The Vice-Chairman: Because he just took them apart. They should have 
been all together in an elastic band. 


Mr. Polsinelli: I remove your previous 15 and insert these seven 
pages? 


Ms. Gigantes: No. Somehow you have taken them apart. 2 
Mr. Polsinelli: They were given to me-- 


Ms. Gigantes: The package is complete. The package of my motions 
which you were given today is complete, so you will not have to remove 
anything. 


Mr. Polsinelli: 1 am just substituting-- 


Ms. Gigantes: We have two complete packages. One is supposed to be 
the motions of the Attorney General (Mr. Scott) to which we have just added 
three new pages. 


Mr. Polsinelli: These two? 


Ms. Gigantes: Yes. We also had the package before that incorporated 
both my motions and the motions of the Attorney General. 


Mr. Polsinelli: What I am doing is substituting your amendments into 
the previous package. 


Ms. Gigantes: Then you will have to substitute more than one, 
because you will notice in the new package you have received on my behalf that 
there is more than one motion dealing with what had been 15. 


The Vice-Chairman: If I may, 1 think what Mr. Polsinelli was asking 
about the several pages that indicate at the bottom, ''replaces motion 15 in 
part.'' He was simply asking if he should, in effect, turn away from the 
original motion 15 and read those several pages together. I believe that is 
correct. 


Mr. Polsinelli: That is correct. Thank you for your assistance. 


Mr. D. R. Cooke: Regarding this document, I found in following all 
my new 15s, that it does not say what it is. It is section 31, Ms. Gigantes 
proposing-- 


The Vice-Chairman: It reads 15 at the top? It is the very last that 
reads 15 at the top circle? 
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Mr. D. R. Cooke: I think so. Is that another replacing 15 in part? 


lhe Vice-Chairman: That is also replacing the former motion 15 in 
part. It is the last in a series. Ms. Gigantes had some handwritten 
corrections and I believe you will agree that replaces the former motion 15 in 
part. 


Ms. Gigantes: Mine are all loose. They are not bound, right? 
The Vice-Chairman: No. 


I will be careful, as we go through, to ensure that everyone is dealing 
with the same piece of paper and therefore the same amendment so that we do 
not have any confusion over that. We ask the indulgence of those who are here 
to watch the proceedings today as we try to order our business to proceed in a 
sensible manner. 


Do we have any further questions of an organizational nature at this 
point? May we proceed to substance? 


Ms. Gigantes, you have the floor. We are dealing with motion 2. 


Ms. Gigantes: We have dealt with this motion by looking at the 
motion to which it refers with respect to what my amendment would try to do to 
provide a process for a patient to designate a person to make treatment 
decisions. The motion I am trying to present as the substitute is to be found 
on the numbered 4/7 and you will find, in the new package, it says at the 
bottom, ''replaces motion 47."' It is near the end of the new package. 


I had outlined the process which is quite a simple one. ‘he competent 
patient is invited by the physician to designate the person of choice of the 
patient to act on his or her behalf in case incompetence arises. If the 
patient does not, or cannot, designate, the matter would then be referred, if 
the patient were deemed to be incompetent, for a hearing to the review board 
for a decision. 


I would like to briefly mention the reasons I think that is so 
important. If we look at page 13 of Bill 7, we are still dealing with the 
designation of a proxy consent which includes a spouse, who may not have been 
in a relationship of love and trust with the patient. Second, if you look at 
subclause 31(j) (iii) of the Mental Health Act, we are also dealing with, as 
the third in our list of substitute consent parties, ''a person to whom the 
person is married while living separate and apart,'' so we are talking about an 
estranged spouse. 


4:30 p.m. 


When the review board is called upon to designate for an incompetent 
person who has not designated his or her own consent party while competent, it 
would look quite naturally at family members to provide the proxy consent. I 
would like to suggest that, at this stage, we should recognize that the 
existing listing we have in section 31 of the people who should be called 
upon, in order, should certainly not, as number three, include an estranged 
spouse. 


To get around the fact that in different situations, different people 
with different relationships to the patient will be those who can most 
accurately and fairly represent his or her wishes when competent, we propose 
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this substitute motion, which now replaces motion 47. On those grounds we 
should be looking at the government motion we passed earlier--the first motion 
we dealt with--and considering the numbered motion up for debate right now, 
which replaces motion 2. We should get into a new process of consent. 


We know the matter is under study by committee, but we can tell that the 
existing process is not the best process. The review board has acted on behalf 
of patients. This process would allow it to take into consideration the 
particular circumstances in which proxy consents were signed. 


The Acting Chairman (Mr. O'Connor): Is there anyone else on the list 
to speak to this? 


Ms. Gigantes: The motion we are dealing with right now was on the 
floor when we last adjourned. It is in the large package called number 2, the 
top motion in the new package. 


The Acting Chairman: If there is no one else who wishes to speak on 
the matter, shall I call the motion? 4 


Mr. Partington: Yes. 


The Acting Chairman: Are we all clear about the motion on which we 
are voting! Page 47. 


Ms. Gigantes: No, we are not voting on that. We are voting on number 
2. The reason for this is to develop a new mechanism which would become the 
replacement for motion 47. Otherwise, we are leaving things the way they were. 


Mr. Ward: As was indicated last week, there is a committee that is 
representative of various groups having an interest in these matters. I 
believe that to adopt this recommendation precludes the deliberations of that 
committee. 


Ms. Gigantes: If my motion fails today, how long is it going to be 
before we see a change from the situation where an estranged spouse, or a 
spouse whose relationship with a patient may not be one of love and trust, has 
the authority to give consent? 


Mr. Ward: I want to reiterate--and the Attorney General put it 
succinctly last week--that the catalyst for these amendments was to bring the 
legislation in conformity with the Charter of Rights. 


If you are asking for a time frame, or expecting that committee to 
report over the summer, it is our intent to bring in legislation, perhaps in 
the next session, for amendments to the Mental Health Act as a result of those 
deliberations. 


Hon. Mr. Scott: If I can add some further precision, we understand 
that the report will be available during the summer. 


Ms. Gigantes: Do you expect to take action on the report? 


Hon. Mr. Scott: I have not reviewed that question, because 1 have 
not seen the report. 1 will want to assess what the report says, and draw some 
conclusions as to whether whatever proposal it makes is an appropriate one. l1 
will also, of course, want to consult with the Minister of Health (Mr. Elston). 
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Ms. Gigantes: I wonder about the implications of this whole area for 
the charter. It seems to me that if I am an incompetent patient and the person 
who is making the choices about my treatment is somebody I would not wish to 
have acting as my proxy, I am not getting the same benefit of the law as a 
person who has somebody trustworthy and loving. 


Hon. Mr. Scott: We have indicated that we share your concerns; but 
the proposal now before us is to remove the existing mechanisms and replace 
them with an entirely new mechanism and, therefore, to foreclose, at least for 
the time being, the kind of considerations the Attorney General's committee 
has been giving this whole area of substitute decision-making. 1 recognize 
your concern to do that, but it would be unreasonable, if I may say so, to do 
it when the report is so inminent. 


Ms. Gigantes: We are looking at a period which may be six months or 
longer before we get to an amendment of the existing mechanism. It seems to me 
we are not foreclosing anything. For a short period at least, we would ensure 
that the problems I see with our current method of designating proxy would not 
arise. s 


Hon. Mr. Scott: The committee has the advantage, which we do not, of 
having representatives from all the interest groups involved in this large and 
important field. I hope and believe they have been considering all the 
reasonable alternatives. 1 know the honourable member would feel very badly 
if, in an urge to improve the law, we instituted a scheme today the conmittee 
judged to be the worst of the possibilities-- 


Ms. Gigantes: It could be changed just as easily as this could be 
changed. 


Hon. Mr. Scott: --or, indeed, even worse than the present 
possibility. You know how difficult it has been to get here. We have been 1l 
months waiting to-- 


Ms. Gigantes: That is why I wonder how long we will be operating 
with the present scheme which, as you know, I find quite objectionable. 


The Vice-Chairman: I have no further speakers on the list. Are there 
further speakers? If not, we will move to the motion. Are you clear on the 
amendment or do you require it read? I will take it that the committee is 
clear. 

All those in favour of the amendment by Ms. Gigantes? Opposed? 

Motion negatived. 


The Vice-Chairman: We will move to subsection 31(1), the question 
being put on clause 1(j) of the Mental Health Act, as amended. Does that 
carry? All those in favour? Opposed? 


Ms. Gigantes: Are we looking at 3? 1 believe it is clause l(r), is 
Leon! 


The Vice-Chairman: I am directed by the clerk that we are looking at 
page 13, section 31 of the bill dealing with clause (1)(j) of the act. 


Inter jection: As amended. 
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The Vice-Chairman: Let us try that again, shall we? 
Ms. Gigantes: That is the one we do not want. 


The Vice-Chairman: If you are following the bill, it is page l3, 
dealing with clause (1)(j), which was previously amended, colleagues. 


Shall that clause, as amended, carry? All those in favour? Opposed? 
Motion agreed to. 


The Vice-Chairman: We will move then to motion 3. We are now on 
motion 3 of your package of May 26. It is a government motion dealing with 
subsection 31(la). The note on the bottom indicates it is housekeeping. 


Members of the committee, this motion relates directly to motion 1/ in 
the package which deals with subsection 31(3e). We can do this in a couple of 
ways. If you adopt motion 17, then you will want to adopt motion 3. If you do 
not adopt motion 17-- 


Hon. Mr. Scott: I suggest that motions 3, 5 and 9 ahead of us--we 


are on motion 3 now--are ancillary to the creation of a central review board 
which is what 17 deals with. 


4:40 p.m. 


The Vice-Chairman: I was about to suggest, in the light of that, 
that we move to 17 and come back, or was it a-- 


Hon. Mr. Scott: Or we can do them in order. It might be easier to do 
them in order with the undertaking to come back to them if 17 is rejected. In 
that way, we will not-- 


The Vice-Chairman: Is it the committee's wish that we follow in 
order, returning if we find ourselves in a logical impossibility? 


Ms. Gigantes: That is the procedure we have followed so Laie 


The Vice-Chairman: All right. That is the way we will proceed. Mr. 
Polsinelli, do you disagree? 


Mr. Polsinelli: No, I agree. I want to point out that the discussion 
at the last meeting was that Ms. Gigantes's amendments are not voted on as a 
package but discussed as a package. If motion 2 had failed, effectively the 
balance of the package would have been deemed to have failed because the 
committee obviously was not going to accept it. 

Ms. Gigantes: I am certainly not going to waste your time. 

Mr. Polsinelli: When we get to them, we can just remove them. 


The Vice-Chairman: With all those comments, is the committee ready 
to deal with motion 3? Are we agreeable? 


Are there any speakers? Does anyone require the motion to be read? All 
those in favour? Opposed? That motion carries. 


Motion agreed to. 


J-7 
The Vice-Chairman: Motion 4 is put by Ms. Gigantes. 


Ms. Gigantes: This is in the new package which says on the second 
leaf “replaces motion 4." It is the same wording in a more logical format, 
thanks to help from legislative counsel. 


The Vice-Chairman: Is everyone clear? 


Ms. Gigantes moves that section 31 of the bill be amended by adding 
thereto the following subsection: 


(la) Clause 1(t) of the said act is repealed and the following 
substituted therefor: 


‘(t) ‘restrain’ means keep under control when necessary to prevent 
serious bodily harm to the patient or to another person by the minimal use of 
such force or mechanical means as is reasonable having regard to the physical 
and mental condition of the patient."’ 


Ms. Gigantes: The members of the committee will be aware that part 
of the large significance of that is it would remove chemical restraint. Part 
of the reason for my interest in this matter is that much of the testimony we 
have heard from psychiatrists, from the Untario Hospital Association and from 
advocates on behalf of psychiatric patients has indicated that there is, in 
practice, or at least in the view of treating professionals, a fair amount of 
overlap between restraint and treatment. 


It is my concern that, as far as it is possible for us to do so, we want 
to ensure that in the minds of the people involved in the clinical setting, 
and also in the minds of the patients involved, there should be a 
differentiation between restraint and treatment. In the use of chemical 
restraint, the overlap tends to be very significant in the minds of all 
concerned. It is my hope that we could say that restraint is as we have known 
it historically, which is a brief period in which the patient is held, 
physically restrained, so damage will not be done to the patient and damage 
will not be done to another person. 


The implications of this in a clinical setting are probably pretty 
profound. We all know the number of injuries that occur to staff in the 
clinical setting, both in cases where restraint has not been applied in an 
apprehensive way and when there is an attempt to put a patient under 
restraint. If this motion were to pass, the implications in.a clinical setting 
would be that we would have to provide a more adequate level of care and a 
greater level of staffing. In that sense, it is quite a profound amendment. 


The other thing I will mention in passing--and perhaps I should not say 
"in passing"; you will direct me, Madam Chairman--is that 1 am worried about 
the use, even in the amendment I have put forward, of the phrase '''restrain' 
means keep under control." ''keep'' seems to imply a long period. I am concerned 
that we not look upon restraint as something that goes on long-term. lreatment 
goes on long-term, and restraint should be used only in exceptional 
circumstances. 


I want to amend my amendment and suggest we replace the word ''keep'' with 
the word ''place.'"’ I do not know if that will strike a responsive or a 
significant note in many minds, but to my mind it does. 
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The Vice-Chairman: Are you directing your query to legislative 
counsel or to the Attorney General? 


Ms. Gigantes: To you. I would like to amend my amendment. 
Inter jection: If it is a friendly amendment . 
Ms. Gigantes: Oh, it is a friendly amendment. 


Inter jection: bo you accept your own amendment? 


Ms. Gigantes: I do. 


The Vice-Chairman: I may have been using a little bit of licence 
here, but my copy of your amended version, replacing motion 4, already had 
"place'' instead of ''keep." 


Ms. Gigantes: 1 scribbled it in, and had not formulated it properly. 
The Vice-Chairman: I presumed that was the intended amendment . 


Ms. Gigantes: I should not have read it as I did. I should have read 
it as “"restrain’ means place under control." 


The Vice-Chairman: On your behalf, committee, I am prepared to rule 
that Ms. Gigantes made an error in reading her motion in the first instance. 
She intended to read her motion as '''restrain' means place under control," 
etc. Is the committee agreeable to that? 


Agreed to. 
Ms. Gigantes: Thank you very much. 
The Vice-Chairman: Are there any further speakers on this matter? 


Mr. Polsinelli: As Ms. Gigantes has pointed out, this is a profound 
amendment. It deals substantively with the Mental health Act and what 
"restrain'' means. In my own mind, I am not quite sure whether it deals only 
with the physical restraint of the person or whether it deals with treatment. 
A number of the psychologists we had before us did indicate that there was 
some overlap between the two. This is one of the items I would just as soon 
leave with the committee reviewing the Mental Health Act and wait for it to 
come back with recommendations. 


Ms. Gigantes: They are not reviewing the whole act. 


Mr. Polsinelli: Perhaps it is something the committee should take 
under advisement, but it does not seem to be the type of item that should be 


dealt with in this omibus bill relating to section 15 of the Charter of 
Rights. 


The Vice-Chairman: Mr. Ward, you wanted to speak to the differences 
in language. 


Mr. Ward: Yes. We have no objections to inserting the words ''when 
necessary to prevent serious bodily harm to the patient or to another person,'’ 
which is obviously wording that may strengthen the legislation and make it 
clearer. We are definitely opposed, however, to the suggestion inherent in the 
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amendment that would remove the ability of those working in psychiatric 
hospitals to use tranquillizers or chemical means as methods of restraint. 
Your amendment says ‘mechanical means'’ which I assume precludes chemical 
means, aS per your original amendment. 


Ms. Gigantes: Yes, that is the intent. 
4:50 p.m. 


Mr. Ward: First, we must take into account the issues raised as 
recently as last Thursday in the Legislature with regard to injuries taking 
place. Second, I really think this is an area that has an impact in terms of 
the clinical treatment available in these facilities, and is far too 
restrictive in terms of those who employ whatever methods they feel are 
appropriate for restraint. 


Mr. Partington: I also want to express my opposition to the 
amendment. Substantially, on the deletion of the chemical treatment, we heard 
evidence from professionals that such a step would be regressive. It would 
take psychiatric treatment back 200 years. From what I have heard, I 
understand the need to have chemical treatment. Because of that, we will be 
ruling against this. 


Ms. Gigantes: Chemical restraint. 
Mr. Partington: Yes. Chemical restraint. 


Mr. Warner: There are a couple of issues connected with the 
amendment that bother me. My colleague has addressed one of them quite 
eloquently a couple of times, and in a sense it is not even touched by the 
amendment; that is, trying to draw a distinction between restraint treatment 
and having it duly noted by record keeping. 


Whether this amendment fails or stands, I hope there will be an 
undertaking by the Ministry of Health to ensure proper record keeping, and 1 
say ''proper'' in terms of trying to differentiate wherever possible what 
methods are being employed for the purpose of restraining a patient where the 
patient has become uncontrolled and uncontrollable and what is being used for 
treatment purpose. That is an important distinction, which is not actually 
touched on by the amendment. There is an implication to that. 


It has become clear--certainly to me and I hope to other members of the 
committee--that the reports we have had about the incidence of abuse on staff 
are very disturbing. The staff in many of our institutions are at great risk 
daily, regularly. The injuries reported are very high. I do not think you can 
simply say it has to do with the measure of control over the patient. I 
suspect we are understaffed in a lot of cases. That is a chronic condition 
that has existed. Perhaps further staff training is required, but we do know 
we have staff who are at risk and they deserve support. If the ministry has to 
provide more staff or better training, that is what it has to do. 


The previous government had systematically cut back everywhere in the 
health care field for 10 years. We are painfully aware of that. I am not 
suggesting for a moment that you can overturn that 10 years of neglect in a 
year or two, or three for that matter, because some of it is deep-rooted. But 
you have to start somewhere. In this instance, we know we have staff under a 
tremendous amount of stress and they need protection and help. 
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Finally, if the amendment fails, 1 urge that the minister undertake to 
make sure there is a proper accounting and some definition--personally as a 
member of the committee 1 would appreciate knowing the definition that is used 
in our hospitals to differentiate between restraint and treatment. That is 
important for staff and patients to understand. It is just as important for 
legislators to understand what the difference is. & 


There are concerns about restraint of any sort and there are always 
concerns when we incarcerate people about how they are being treated. There 
are concerns about how patients are treated and what form of control is being 
exercised. Is it humane? Is it for the purpose that it was set out? We assume 
it is not vindictive. It is not a punishment. These are patients, not 
criminals. Is the form of restraint a humane one, and is it appropriate to the 
situation? 


I think the professionals have told us that in some situations chemical 
restraint is appropriate. That is their opinion, and that is certainly worth 
considering. 


Ms. Gigantes: I have just one final comment on the amendment . 


My concern is that a person who is in a hospital, either as a competent 
patient or an incompetent patient, can be restrained. There is no consent 
needed for that--either by the patient if competent, or by a proxy if the 
patient is incompetent--as there is with treatment. We do not have any method 
right now of making a clear distinction between restraint and treatment. It is 
not something the patient has a right to have reviewed in any section of our 
legislation. 


We have to look upon the period of restraint as a very special period. 
For that reason, I would argue that chemicals should not be used. If a person 
is placed under restraint by the use of chemicals, the person has no right to 
have that reviewed. 


Hon. Mr. Scott: May 1 just oppose this? 1 do so with some sympathy 
for its intent, but 1 think its purpose is to do indirectly what we cannot 
satistactorily get a handle on doing directly. 


The thrust of this is, 1 take it, not am attack on chemical treatment, 
because chemical treatment is used therapeutically. It is not an attack on the 
use of chemicals. It is rather an effort to indirectly define restraint. Ms. 
Gigantes has made it plain--and I understand this--that she. ts concerned about 
restraint being used when perhaps treatment should be used. 


Not being able to devise an appropriate and meaningful definition of 
when restraint should or can be used, we simply limit the armoury of remedies 
when restraint is required to make the doctor think twice. The doctor wants to 
use a chemical because it is the treatment or approach of choice. In order to 
do so, therefore, he regards it as treatment and obtains the consent of the 
proxy, or whatever is required. 


I think that is an unfortunate way of doing it. If the intent is to try 
to define restraint, we should try to do that directly, and not reduce the 
armoury of responses when a real restraint situation exists. If we do not use 
chemicals in restraint, we will be into the straitjacket again. Therefore, l 
oppose the motion, because I think it is an improper response in those cases 
where restraint is appropriate. 
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If it be the desire of anybody to define restraint, I will watch very 
carefully for the definition. I think it will be next to impossible to do. 1 
am sure that, in most cases, what begins as restraint becomes treatment. 


No doctor seeking to treat a patient, but having to restrain him, would 
use aS a restraint technique something inimical to the treatment which is to 
follow. They overlap so considerably, one being almost the precondition of the 
other, that the attempt to define them is probably hopeless. In the end, we 
will have to rely on the professional judgement of doctors to define it in 
practice. 


The Vice-Chairman: All those in favour of Ms. Gigantes's amendment? 
Opposed? 


Motion negatived. 


Ms. Gigantes: Since the motion has failed, I wonder whether I_could 
put a similar motion to the existing clause 31(1)(t) to say that "restrain" 
means to ''place under control.’ It would substitute the word "place'' for the 
word "'keep'’ in the first line of clause 31(1)(t). 


The Vice-Chairman: That motion, that specific and narrow amendment, 
has not been put because while Ms. Gigantes made that replacement, it was 
within the context of her broader amendment. 


Ms. Gigantes: 1 am talking about the act. 


The Vice-Chairman: Ms. Gigantes moves that in clause 31(1)(t) of the 
act, the word “place” be inserted instead of the word "'keep"' and the phrase 
restraint means ''place under control." 


Mr. O'Connor: I have a question of Ms. Gigantes or perhaps the 
representative of the Ministry of Health, Mr. Ward. 


Inasmuch as there is now no automatic review of someone who is placed 
under control by mechanical or chemical means, would the changing of the 
words, therefore, have no effect at all? Would it not be the same thing to say 
"keep under control" or ''place under control,'' because there is no review of 
that situation in any event? To place under control without the review would 
mean and have the effect of keeping that person under control for as long as 
the doctor saw fit. Although I have some sympathy for the amendment and might 
be prepared to vote for it, I suggest there is really no effect to that 
change. Am I correct in that assumption? 


Hon. Mr. Scott: Theoretically, if you use the word "place," you 
could say, notionally at least although it would be difficult, that the 
placement of the patient under control had now terminated and, if he continued 
to be controlled, he was being illicitly treated. In other words, 
theoretically, if he was placed under control at midnight on Sunday night and 
was maintained under control for two days, at some point in that spectrum 
someone might say that the placing under control, which was not reviewable, 
had ceased. You would now be doing something other than placing the patient 
under control. You would be maintaining him under control, and in so far as 
you were doing so, you would be illicitly treating him. 


Mr. O'Connor: On the other hand, the wording as it exists, to keep 
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under control, implies no termination. It is indefinite. Is that not an evil 
we should be attempting to guard against? The more moderate wording suggested 
by the amendment might be more acceptable in the light of the Charter of 
Rights and the spirit of this act. 


Hon. Mr. Scott: We have no trouble with the amendment. 


The Vice-Chairman: The advice was that the government has no 
difficulty with the amendment. 


Mr. Partington: There was some evidence that there were situations 
where the necessity to control could go on as long as three days. Perhaps we 
need both "place"’ and ''keep.'' 1 sympathize with the suggestion, but I think 
''keep'' would suffice. 


Mr. Ward: As I indicated at the outset, I do not have your most 
up-to-date motion, but your original motion included the words when necessary 
to prevent serious bodily harm to the patient or to another person.'' That was 
seen as strengthening the wording of the legislation and it does at_least 
define the period of-- 


Inter jections. 


The Vice-Chairman: Order, please. On behalf of the committee and the 
chair, 1 now have some confusion. Mr. Ward, are you suggesting that Ms. 
Gigantes's most recent amendment would be more acceptable if she reverted to 
her original amendment that was just defeated? 


Mr. Ward: No. Her original amendment deleted ‘mechanical means or 
chemicals,” substituting therefor ''or mechanical means."' 


Ms. Gigantes: Then why not put "or chemicals’ back in the original 
amendment ! 


The Vice-Chairman: Hold it. 1 have a speakers' list. 1 will go to 
Mr. Cooke. 


Mr. D. R. Cooke: I like the amendment. 1 am wondering whether Ms. 
Gigantes, a representative of the Ministry of Health, the Attorney General 
(Mr. Scott) or Mr. Partington has some examples of where the word "keep" was 
used. Mr. Partington suggested he knew of situations. 


Mr. Partington: We heard in the evidence, for example, that someone 
was screaming for three days. There may be situations where you have someone 
who does repeated dangerous acts and, therefore, the keeping or the placing 
under control, whatever you want to call it, may require two or three days. If 
you use the word ''place,"’ then perhaps you deal with that person immediately 
in the first act by discharging him. He then becomes very dangerous to society 
because you used the word "'place'’ instead of the word "'keep.'’ 


Mr. D. R. Cooke: Does Ms. Gigantes have any examples to the 
contrary, where the word ''keep'' was abused? 


Ms. Gigantes: We heard from both the advocates and the psychiatrists 
who appeared before us that there is an overlap in the minds of the treaters 
and the treatees between restraint and treatment. It is a distinction that is 
worth trying to clarify. What Mr. Ward has suggested makes eminent good sense 
to me: that we look again at my amendment that we just defeated. Instead of 
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going through this amendment I have just proposed, we could add ''or chemicals'' 
to the previous amendment. This has the benefit of having the clarifying 
phrases that he referred to as being reasonable. 


Hon. Mr. Scott: You have to put in "'place'' too. 
Ms. Gigantes: Yes. That is already in. 


Mr. Ward: It seems a relatively simple exercise to go with your 
original amendment, in that it added ''when necessary to prevent serious bodily 
harm to the patient or to another person'' immediately following the word 
“control.'' There is also the insertion, if you so wish, of the word "place." 
At that point the amendment is complete. 


Mr. Polsinelli: 1 am having a bit of difficulty understanding the 
difference between ‘'restraint"' and ''treatment.'' The discussion has highlighted 
that for me. The particular difficulty 1 am having is understanding whether a 
physician would be able to keep a patient restrained by chemical means for, 
say, a week, while at the same time administering another drug that-would aid 
in the treatment, if the physician felt the restraint was necessary for the 
other drug to take effect. I do not know; I am not a phychiatrist or a 
physician, but I wonder whether we should be treading on what seems to be 
dangerous ground without seeking the advice of professionals. That is a 
question I would direct to our representative from the Ministry of Health or 
perhaps even the Attorney General. 


Hon. Mr. Scott: If your purpose, and I take this to be Ms. 
. a EE PET EL ° 
Gigantes s purpose, is to narrow the scope for restraint-- 


Ms. Gigantes: Clarify. 


Hon. Mr. Scott: All right, but I think narrow in the sense of 
restraint. More treatment and less restraint, as far as is consistent with 
therapy. 


Ms. Gigantes: Not only that, but to provide clarity. 


p20 pum: 


Hon. Mr. Scott: Yes. It seems to me the way to do that is to use the 
word "place" and remember that we are talking about placing under control. 


The section will then say "'place under control."' That is what restraint 
is. Then put in the words of motive or purpose, ‘when necessary to prevent 
serious bodily harm.'' That will impede the prospect, for example, if a patient 
refuses a treatment and is kept under control, in the light of his refusal, by 
being put alone in a locked room. That is the kind of misutilization of 
restraint that Ms. Gigantes may be concerned about, rather than the restraint 
we talk about at the door of the hospital when the patient is acting out. 


Ms. Gigantes: Precisely. 


Hon. Mr. Scott: If you use the word ''place'' and then put in the 
words Of motive, any doctor who seeks to use the restraint section to 
encourage a patient to submit to a course of treatment that the patient 
objects to will not be able to do so because the doctor would not be able to 
show the motive ''to prevent serious bodily harm to the patient or to another 
person.'' 


J-14 
Ms. Gigantes: ihnat isscorrect. 


Mr. Polsinelli: What if the restraint is necessary and ancillary to 
another treatment that the physician or psychiatrist may feel is necessary? 1 
am speculating that may be the case. 1 do not know whether he might. 


Hon. Mr. Scott: That is precisely Ms. Gigantes's point. There is a 
choice to be made by all of us about the treatments we will undergo. There are 
many doctors who will think the treatment they have in mind for me, especially 
this month, is the most efficacious that can be devised in the public 
interest. However, if 1 do not want to undergo it, there is no reason I should 
be required to if I have any powers of self-possession at all. 


I take it to be Ms. Gigantes's view, with which I agree, that the 
restraining mechanism should not be utilized in aid of adopting a particular 
treatment course. In other words, Mr. Polsinelli, I am entitled to restrain 
you because you have arrived at the hospital about to injure yourself or 
others. I will restrain you for that purpose. Now I have selected a 
therapeutic course for you. ‘ 


Mr. Polsinelli: I umderstand the distinction. If that is the only 
distinction, then I agree with the amendment. I just wonder whether that is 
the only distinction. I am unsure. ; 


Hon. Mr. Scott: Then that is not a question. That is something to 
satisfy yourself about. 


The Vice-Chairman: Are there any other speakers on this matter? 
Ms. Gigantes: May I ask what we are dealing with? 


The Vice-Chairman: We are dealing with the limited amendment you 
moved, to replace the word ''keep'' with the word ''place'’ in clause 1(t) of the 
Mental Health Act, as amended in section 31 of the bill. 


Ms. Gigantes: May I amend that so that we follow the course 
suggested to us by Mr. Ward? That is, we take the original amendment that 
replaced motion 4, so that clause 1(t) would begin, ''restrain’' means place 
under control when necessary to prevent serious bodily harm to the patient or 
to another person."' 


The Vice-Chairman: Give me a second. Members of the committee, if we 
could come back to a Single meeting I will try to share with you the 
understanding at the head of the table about the amendment. The amendment is 
to clause l(t) of the Mental Health Act. That is all we are dealing with. 


The amendment is to strike out ''keep under control'' in the first line 
and insert in lieu thereof ''place under control when necessary to prevent 
serious bodily harm to the patient or to another person." 


Ms. Gigantes: That iShLC. 


The Vice-Chairman: I do not want to deal with understandings, 
substitutions or Otherwise. 1 simply want to deal with the amendment that I 
understand you have put. 


Mr. O'Connor: I assume we can speak on this. It is a new amendment 
to the one I thought we were talking about. 


ol Ds, 
The Vice-Chairman: Yes, 1 will take a new speakers' list. 


Mr. O'Connor: I simply point out that what has just been proposed is 
a limitation. I cannot go along with that, because there are other reasons 
restraint is used. 


We heard evidence from Dr. Hoffman and from the Ontario Hospital 
Association, 1 believe--I am not sure on that point--that reasons other than 
the prevention of serious bodily harm occur when the patient might be 
screaming all night, might be disruptive through actions which do not cause 
him or other people physical harm but are totally disruptive of a hospital 
ward or a hospital setting. 


We have to leave it to the discretion of the doctors in this regard to 
determine when restraint is necessary and in the best interests of the patient 
and those around him. That restriction goes too far. I am prepared, as I 
indicated earlier, to support an amendment which would replace the word "keep 
with the word ''place"’ in clause 1(t), but to go no further than that. 


Ms. Gigantes: In response to what Mr. O'Connor has said, I agree 
with him; that is part of the presentation that was made to us. When you get 
to a screaming patient, you are looking at treatment, not restraint. What is 
making the patient scream? That is something either treatable or not 
treatable, but restraint per se is not going to treat it. 


Mr. Warner: The members of the committee are aware that the proposal 
put forward by my colleague is entirely in keeping with the spirit of the 
Charter of Rights. That is what we are about; that is the exercise we are 
engaged in. 


I think it is a very useful amendment. There is no point in going over 
the arguments again, but replacing the word ''keep'' with the word ''place'' is 
helpful. It does suggest that you cannot do this indefinitely. 


The moment you restrain any individual, whether it is in a hospital 
setting or wherever, you are, in a sense, suspending certain liberties. It is 
that suspension of liberties to which the charter addresses itself. That is 
what we are attempting to do: to bring things in line with the charter. The 
helpful suggestion put forward by my colleague is entirely in keeping with 
that spirit. I do not think for a moment that it interferes with the treatment 
of patients. We are dealing entirely with restraint, which is connected with 
removing a liberty. -e 


Why are we doing it? We are defining why we are doing it: to prevent 
serious harm to the patient or to someone else--meaning staff, usually. 


How are we doing it? ''By the minimal use of such force," etc., and 
having due regard for the patient, which is already in the act. We are 
defining it and making it clearer, but we are also addressing the very spirit 


of the charter, which is why we are here this afternoon. 
So20) pins 


Mr. Partington: This conversation seems to support the reason for 
having many of these decisions dealt with by the committee. We are dealing 
with patients' rights and the ability of psychiatrists and hospitals to 
deliver health cate, and we are now talking about the difference between the 
word ''keep'' and the word ''place.'' Although it may seem small, I think it has 
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substantial repercussions. Under the circumstances, for the reasons we talked 
about--a need for a continuum of control, albeit perhaps a short one--I did 
not hear evidence of great wrongdoings with respect to the restraint process 
during the hearings and I would support leaving this legislation as it is. 


Mr. Callahan: Going back to the phraseology of "'place’’ and "keep," 
if we Teplace "keep" by "place'' we might find that medical practitioners will 
give a larger dose of whatever that chemical is to cause that reaction, 
whereas with "keep'’ a mild sedative might keep this person comfortable and 
keep him from doing what my colleague suggests. The other patients also have 
rights and if this place is going to be bedlam, it is not going to be to the 
advantage of the other patients. I cannot support changing the wording. If it 
is to be done, it should be done by the committee that is reviewing the entire 
act. If you start tinkering with specific words here, there and everywhere, 
you may wind up in a situation where witnesses in the determination of this 
other act may make you want to go back to the word "'keep.” 


It puts a heavier onus on the doctor. This is going to govern or could 
be determinative of issues of his liability or lack of liability for whatever 
judgement he makes. We would make a mistake by changing it at this point. 


Mr. Ward: The last two speakers have both made reference to the 
committee. lhe committee that is having its discussions and deliberations now 
is the committee on substitute decision-making. It deals only with proxies; it 
has nothing to do with this aspect of the bill and will not be making a 
recommendation in regard to this. I thought we made clear in some of our 
earlier couments that it was the whole purpose. This is not a government 
amendment. 


For reasons we enunciated, we rejected part of the amendment by Ms. 
Gigantes, but it was felt that the wording that formed part of that amendment 
gave further clarity to the bill and was keeping to the spirit of the charter, 
and that we would be willing to entertain it. 


The Vice-Chairman: Any further speakers? 

All those in favour of Ms. Gigantes's amendment? 

All those opposed? 

Motion negatived. 

Mr. Partington: May I ask Ms. Gigantes a question? Does she now 
intend to go back to the original amendment, which was to replace the word 


"keep'' with the word ''place’’? 


Ms. Gigantes: I sensed there was some consensus for an amendment to 
clause 1(t) of the act. I would like to so move. 


The Vice-Chairman: I sense it is the wish of the committee to deal 
with that amendment and to have the opportunity to vote on it. 


Ms. Gigantes moves that the word "'keep'’ in clause 1(t) of the act, as 
amended in section 31 of the bill, be deleted and the word ''place"’ be inserted 
in lieu thereof, so that the clause begins, '''restraint' means place under 
controls. 


All those in favour of Ms. Gigantes's amendment? 
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All those opposed? 
Motion agreed to. 
Ms. Gigantes: It is a tied vote. 
The Vice-Chairman: It carries. 
Mr. Callahan: Is a motion that is tied not defeated? 


The Vice-Chairman: The chairman votes to break a tie. The chairman 
votes in favour of the amendment. 


Mr. Callahan: I did not see her hand up. 


Tne Vice-Chairman: For the record, the vote was a 4-4 tie. The 
chairman voted to break the tie in favour of the amendment. 


We will move to motion 5. Wait a minute; first we have to do ''as 
amended ,'’ right? 


Clerk of the Conmittee: No, because these are new sections. 


The Vice-Chairman: We will move to motion 5. That is a government 
motion in front of you. It is another housekeeping motion moved by Ms. Hart. 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsection: 


(00) Section 1 of the said act is amended by adding thereto the 
following clause: 


(ta) ‘review board' means the review board appointed under section 30." 


All those in favour, please signify. 


Opposed? 
Motion agreed to. 


The Vice-Chairman: Now we are at motion 6. May I draw to the 
CoRR RLES TT | CE Pa RO e ° ° 
committee's attention that we are dealing with a new motion.6 that replaces 


Ms. Gigantes's previous motion 6. 


Ms. Gigantes moves that section 31 of the bill be amended by adding 
thereto the following subsection: 


(1b) Subsection 9(5) of the said act is repealed and the following 
substituted therefor: 


''(5) An application under subsection 1 is sufficient authority for seven 
days from and including the day on which it is signed by the physician to any 
person to take the person who is the subject of the application in custody to 
a psychiatric facility forthwith for assessment by a physician. 

Ms. Gigantes, do you want to speak to that? 


Ms. Gigantes: The impact of this motion would be to provide that 
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subsection 9(5) would change and that an application by a physician would last 
for seven days, so that within those seven days the person could be taken to a 
psychiatric facility and would forthwith receive an assessment. 


The Vice-Chairman: Ms. Gigantes, I have a list of those who would 
like to put a question. May 1 move to that? : 


Ms. Gigantes: Yes indeed. 


Mr. Polsinelli: If your amendment carries, where does the 
psychiatric facility obtain the authority to detain the person, to restrain 
him, to observe and examine him? 


Ms. Gigantes: That is still left in subsection 9(5), if 1 am reading 
it correctly. 


Mr. Polsinelli: You are asking that 9(5) be repealed. 
Ms. Gigantes: That is correct. ? 


Mr. Polsinelli: Your motion requires 9(5) to be repealed. Where 
would the facility obtain the authority that is gramted to the psychiatric 
facility in clause 9(5)(b) if you are deleting that subsection? Where would” 
the facility retain that authority? If it wanted to restrain hin, if it wanted 
to detain him, if it wanted to observe him and the patient refused, how would 
the facility be able to do its work? 


Ms. Gigantes: 1 would refer ahead to subsection 14(3) of the Mental 
Health Act, which says "the officer in charge shall release a person who is 
the subject of an application for assessment'' and so on. 


Mr. Polsinelli: I believe that section is a direction to the officer 
for release after 120 hours of observation. 


Ms. Gigantes: That is correct. 


3:30 p.m. 


Mr. Polsinelli: I am still questioning, within that 120 hours, where 
the psychiatric facility would obtain the authority to assess the patient and, 
in particular, to detain the person, to restrain him and to observe and 
examine him. f 


Ms. Gigantes: I think there is a mistake in the numbering here. 


pena > eerie neces 


Inter jection: Madam Chairman, could we open the window and let in 
some heat? 


The Vice-Chairman: Could we do something about this refrigeration? 


Mr. Partington: We did vote the bill last week. We presume the 
government can now pay the heat bill. 


Mr. Callahan: You voted it too late. 


Ms. Gigantes: I thank the committee for its display of patience. 
Subsection a¢5) is dealing with the application for the assessment. If we turn 


then to subsection 14(1), once there has been a determination by the 
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assessment that the patient shall become an involuntary patient, then under 
14(1) the physician is given-- 


Inter jection. 


The Vice-Chairman: I am sorry to interrupt. I just want to be 
certain that we have full attention to the proposal. +45" 


Ms. Gigantes: Subsection 14(1) gives the physician all the powers to 
examine and observe. Obviously, the patient has already been detained in the 
sense that the assessment is complete. 


Mr. Polsinelli: I may be mistaken, but subsection 14(1) seems to 
deal with the period subsequent to the 120 hours, subsequent to the assessment 
and the physician either admitting one as a voluntary or involuntary patient. 
I am talking about that period from the time a form 1 has been issued by a 


physician and that person is brought to the psychiatric facility, to the time 
the 120 hours expire. That is the period I am concerned about. 


Mr. O'Connor: This is now provided for in 5(b) but seems to have 
been left out of your amendment. 


Ms. Gigantes: Yes. 


Mr. Polsinelli: In your amendment, perhaps you meant clause 9(5) (a). 
Did you wish to retain (b)? 


Ms. Gigantes: Yes, it is clause 9(5)(a). 
Mr. Polsinelli: So you want clause 9(5)(a) of the said act repealed? 
Ms. Gigantes: That is right. 


Mr. Polsinelli: In which case, your amendment would require the 
facility to do what it is going to be doing anyway, which is have the patient 
assessed by a physician. 


MoweGipantes: hat sisicorrect.. 


The Vice-Chairman: Are we clear on what is being sought? The motion 
that is in front of you in Ms. Gigantes's name has been printed ''subsection 
9(5) of the act is repealed."' It should read, "clause 9(5)(a) of the act is 
repealed,'’ and 9(5)(a) is replaced with the paragraph you see on the printed 
material in Ms. Gigantes's name. 


The effect of that motion would be to leave 9(5)(b) intact. Are we all 
clear on that? I am looking around to make sure. Are we clear? 1 thought I had 
it clear. Did I not have it clear? 


Just a minute. I want to make sure that legislative counsel has this. 


My understanding is that 9(5)(a) is deleted and the other is inserted in 
lieu thereof, but 9(5)(b) is maintained. If the committee members will permit 
me a moment with counsel, I think what she wants to do is replace the opener 
and (a) with that and keep (b). As long as we understand that 9(5)(b) is 
intended to be kept in the motion, we can deal with it at that point. 


Mr. O'Connor: Ms. Gigantes, the only effect of your amendment would 
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be to add the words "for assessment by a physician.'' Perhaps you could explain 
the effect of that and how it changes the section as it now exists. What else 
would a person be taken to a psychiatric facility for, if not for assessment 
by a physician? How does the amendment help us? 


Ms. Gigantes: I am having difficulties because when I look at the 
two amendments that I have proposed, I prefer the earlier one. : 


The Vice-Chairman: If we could have a decision with some dispatch, 
Ms. Gigantes. I am prepared to put the motion one way or the other but I would 
not like to have the committee debate at some length with one understanding if 
it is your intention to amend it. 


Order please. If you want to take a moment and then share with the 
committee your intent with respect to clause 9(5)(b), which I think is at 
issue here. 


Mr. Callahan, you wanted to speak while Ms. Gigantes was mulling this 
over? i 

Mr. Callahan: I get the impression that by adding those words, all 
the member is doing is something that is analogous to the duties of a police 
officer to take an accused before a justice of the peace forthwith or as soon 
as possible. It is trying to impose an obligation on the person taking custody 
to make certain that person is seen forthwith by a physician. 


I would suggest that without putting some other reasonable clause in 
there that would allow that, if a physician is not available for some lengthy 
period of time, they place that institution in serious difficulties from a 
legal standpoint. This person may very well be violating that person's right. 


I have not looked to see whether there are penalties umder this act but 
I would suspect that if a patient raised the argument that he or she had not 
been seen forthwith by a physician, and perhaps there was a reasonable reason, 
that they may very well be liable to the penalties. I do not see where it 
enhances the position. I agree with Mr. O'Connor. All it really does is to put 
greater roadblocks in the way of dealing with these people. 


The Vice-Chairman: Mr. Callahan, so that everyone is clear on the 
thrust of your remarks, are you arguing for the retention of clause 9(5) (b)? 


Mr. Callahan: Or, if she wants to change it, there should be some 
alternative forthwith because it may not be practical on all occasions. 


The Vice-Chairman: All right. I am going to suspend discussion and 
return to Ms. Gigantes and request that she clarify for the committee the 
motion that she is putting before us so that we do not spend our time 
discussing something that is not before us. 


Ms. Gigantes: There are three ways that a person gets to a 
psychiatric facility for an assessment. he goes at the invitation of a justice 
of the peace, because a policeman takes him or because a doctor makes an 
application, which is good for seven days. 


Currently, as subsection 9(>) reads, when the doctor makes the 
application which is good for seven days, any person who is escorting the 
subject of the application to a psychiatric facilities is told that that 
person will now be detained, restrained, observed and/or examined for not more 
than 120 hours under clause 9(5)(b) of the Mental Health Act. 
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I am saying there should be an assessment for the purpose of deciding 
whether that person is going to an involuntary patient under the Mental Health 
Act. There is nothing currently in subsection 9(5) that indicates a 
physician's application is for the purpose of an assessment when the person is 
brought in on day four or day seven of the doctor's application that an 
assessment is going to occur. 


_ We can say that the person is going to be restrained, observed and 
examined or any of those items, but it does not say that an assessment is 
going to occur. 


2:40 p.m. 


Mr. Ward: Under subsection 1, an assessment is already taking place 
though. 


Ms. Gigantes: Subsection 1 is the application by the--where are we? 


Mr. Ward: No. I will read it for you: ‘Where a physician examines a 
person and has reasonable cause to believe that the person,'' then clauses (a), 


(Os) ea Ce) 


Ms. Gigantes: Yes, but the physician is applying for the person to 
become an involuntary patient. A physician signs a form that says that at any 
time in the next seven days, anybody who sees this person can take him to a 
psychiatric facility. But it is not clear in subsection 9(5) what happens when 
he gets there. 


We know he is going to be detained; he may be restrained; he is going to 
be observed and examined but it does not say for what purpose. We have to Link 
that application, as we do in the case of the justice of the peace and the 
police officer, with the need for an assessment. That assessment is part of 
the legal structure of this act. 


Mr. O'Connor: I am lost now, in the light of the comments made by 
the Mr. Ward. If we go back to subsection 9(1), it appears he has been seen by 
a physician and examined. In order to get to subsection 9(5), some assessment 
has to have already been made. Thus, to add the words ''for assessment by a 
physician,'' is redundant. That assessment has been made. how does it assist us? 


The Vice-Chairman: Mr. Sharpe would like to offer some explanation 
on how this works. Perhaps we could ask for a response. 


Mr. Sharpe: The language is a bit confusing, I agree, but the notion 
is that one attempts to get patients who meet the criteria to a specialist as 
quickly as possible and have them assessed by that specialist. 


It was indicated that there is a provision for the family to swear an 
information before a justice of the peace and have an order made to have the 
person examined by a physician. It may be that the result of the order will be 
to take him to a hospital. 


At that point, the person has not been seen at all by a doctor. Of 
course, the same applies to the police. The police pick up someone who meets 
the criteria particular to the police powers and take the person to a doctor. 


Then a doctor looks at the person and decides whether or not he should 
be in hospital. That doctor acts under section 9. In other words, section 9 
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begins with the need for the doctor actually to see the person and speaks in 
terms of an examination by a physician. Whether you use assessment Or 
examination, the person has at least been examined by a doctor at that point. 


The doctor now decides the person meets the criteria and should be ina 
psychiatric facility. Up until now he does not necessarily have to have been 
taken to a facility. Then the doctor completes the initial committal form. 
That is the form that is used to take the person to a facility for a 
specialist assessment, a psychiatric assessment. Under the current law, that 
period during which the assessment can take place is 120 hours. 


I believe that later on there is a motion to reduce that to six hours. 1 
think there was evidence presented during the hearings by some of the 
professionals to the effect that might create problems. I thought that the 
thrust of the motion was to reduce the period. You would still want the 
"Corthwith'’ because once the doctor decides that a person should be taken to a 
hospital and fills out that initial committal form, it is important that the 
person be taken as swiftly as possible to the specialist facility. 


At that facility, it is hoped experts will spend time doing a thorough 
psychiatric assessment. This is the period that, up until 1978, was reduced 
from a month to 120 hours. That is the period about which there was much 
discussion last week with the Ontario Hospital Association as to what is an- 
appropriate time. 


My understanding of the thrust of Ms. Gigantes's amendment was to reduce 
the period of 120 hours to six hours. Is that not correct? 


Mr. O'Connor: Not in this amendment. This amendment does not do 
that. It only adds the words after "forthwith." We are all content that 
forthwith’ should be there. She adds the words ‘for assessment by a 
physician.'' Our point, and Mr. Ward's point, is that assessment has already 
taken place under subsection 9(1). How does it assist the process to add those 
words in clause 9(5) (a)? 


Mr. Sharpe: If I could continue, it indicates at the end of 
subsection 9(1) that the application is specifically for psychiatric 
assessment. Under section 14, after the assessment has taken place, there is 
the power to prepare an involuntary committal form, to involuntarily commit 
the person. At that point, there has already been an examination by a 
physician and, as a result of that, a determination that the person should be 
taken to a hospital for a thorough psychiatric assessment. 


Is it really necessary to add those words, because the purpose for which 
the person has been taken is already part of the package? It says right on the 
form that it is an application for psychiatric assessment. 


Ms. Gigantes: If Mr. Sharpe is content that the introductory 
subsections of section 9 indicate that the purpose of the trip to the hospital 
indicated on the doctor's application is for an assessment, that is fine. 


I have a further amendment that deals with the length of time for 
assessment, which would also affect the same clause. We do not have an 
amendment to that effect currently before us, so I might as well put the 
amendment while we are on subsection 9(5), because we will deal with it later 
as my replacement for motion 8. 


Mr. O'Connor: Are you withdrawing the present one? 
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Ms. Gigantes: I feel satisfied. 


The Vice-Chairman: Your replacement for motion 8 deals with 


subsection 14(3). 
Ms. Gigantes: That is correct. 


The Vice-Chairman: It deals with 120 hours going to six hours. You 
are saying you wanted to make a parallel amendment to clause 9(5)(b). Is that 
correct? 


Ms. Gigantes: That is correct. 


Mr. O'Connor: Just to get everything straight, am I correct in that 
Ms. Gigantes is withdrawing motion 6? 


Ms. Gigantes: Yes. = 


Mr. O'Connor: So we can put that aside, and go on to motion 8, 
amending clause 9(5)(b) and changing 120 hours to six. 


Ms. Gigantes: No, because it amends a different subsection, 14(3). 
There are two references to the hours involved in the assessment. 


The Vice-Chairman: The first thing I want to know is, are you 


withdrawing motion 6 as printed? 


Ms. Gigantes: I will. 


The Vice-Chairman: And you would now like to put an amendment to 
clause 9(5)(b), to change the period from 120 hours to six hours. Is that 
correct? 


Ms. Gigantes: Yes. 


The Vice-Chairman: That is not a numbered motion before you. The 
written motion 8 is to amend subsection 14(3), and proposes to reduce the 
period of assessment from 120 hours to six. Ms. Gigantes would like to put 
that same amendment to clause 9(5)(b), where reference is similarly made to a 
maximum period of 120 hours, to reduce that to six hours. 


The first one we will deal with is the one not written. I will point you 
to it again, and perhaps I should read clause 9(5)(b). As it currently reads, 
it is "to detain the person who is the subject of the application in a 
psychiatric facility and to restrain, observe and examine him in that facility 
for not more than 120 hours.'' Ms. Gigantes's amendment is to say, ''for not 
more.than six hours." 


Are you all clear on the amendment? Are there any speakers? 
Mr. Partington: 1 speak in opposition to the motion. 


We heard substantial evidence that more than six hours was required in 
the event that families were on vacation, doctors were not available, and so 
on. Time is necessary to make a proper assessment, otherwise we run the risk 
of people being turned out into the public where they could do more harm to 
themselves or others. 
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3:50 p.m. 


There was one other point made that, if necessary, doctors could err on 
the safe side and commit the individual for longer than the six-hour period. 


I would vote against the amendment. J 

Mr. O'Connor: Part of the difficulty we are dealing with is the wide 
divergence or difference between 120 hours and six hours. They seem to be two 
outside absolutes. I say that keeping in mind that not too long ago that 120 
hours was 30 days. The 120 hours is a considerable compromise from the 30-day 
period. However, to give us the choice of six hours or 120 hours seems an 
inflexibility I do not relish. 


There was discussion with some of the witnesses and between Ms. Gigantes 
and the Attorney General on some compromise between those two figures. Let me 
ask Mr. Ward about the comments of the Minister of Health on this issue. Why 
do we have to deal with those two extremes? Is there any compromise figure in 
between? Is there any study going on? Is this part of the study, to_which the 
minister referred earlier, that is doing an overall review of the act? 


Mr. Ward: If you look at other jurisdictions you will see there ic an 
variance across the country. Some have 30 days, some have 24 hours and some- 
have had different numbers. When the Ontario Hospital Association was before 
us and we had considerable discussion, the Attorney General suggested it come 
back to us and make a recommendation in regard to this. Perhaps the figure is 
somewhere between six hours and 120 hours. Your point is well taken and valid. 


My impression was that this committee clearly left with the OHA some 
direction to come back and make a suggestion to us. I wonder how appropriate 
it would be for us to amend that section with the six hours, having asked for 
that specific indication from the OHA. 


Mr. O'Connor: Our difficulty is that we have to vote on it today. We 
have not heard further from the OHA on its recommendations. I feel I have to 
go along with 120 hours as the safer of the two extremes. Will there be an 
opportunity for us to come back to this section during these deliberations or 
at some later time during this session to deal with the issue? Perhaps we can 
stand it down. 


The Vice-Chairman: There is a lot of whispering going on up here 
because we are all trying to get our cues correct. Rather than having me 
repeat it, perhaps I will ask our clerk to explain the advice procedurally. 


Clerk of the Conmittee: If the committee has not reported the bill 
back to the House at the time you hear further, or should you feel that you 
have had advice that you may want to move an amendment to this section, you 
can reopen the section at that time if you have unanimous consent of the 
committee and if the bill has not been reported back to the House. 


The Vice-Chairman: My impression is it would be possible to come 
back to it, but it would be within the period of time the bill as a whole 
remains with the committee. 


Mr. O'Connor: Is it not the better route to follow to stand down 
amendments to this section and section 8 of the Mental Health Act, pending 
hearing from the OHA. If we do not hear from it, we can deal with these two 
sections as a last matter before we report the bill. 
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The Vice-Chairman: Ms. Gigantes, this deals with deferring 
consideration of your amendment. Do you wish to defer consideration’? 


Ms. Gigantes: I do not mind doing that. 1 would not be willing to 
have us deliberate and vote on it and then hope we have consensus later to 
reopen it, because I do not think that is going to happen. Mr. ee, has 
already indicated he wants 120 hours and that is it. 


The Vice-Chairman: If that is the case, you might wish to stand down 
your amendment. 


Ms. Gigantes: I am quite willing to have it stood down if that is 
how the members would prefer to deal with it at the moment. 


Mr. Warner: It may be useful to put aside the matter until the end. 
There may be other items as we go along. We can tidy it all up at one point. I 
would not want to see us get into a numbers game where it is either this or 
something else, and that is all we will deal with. Tied in with this is 
something that really intrigued me, namely, the comments made by Dr. Hoffman 
when he was here. He said, in effect, that regardless of what hours we decide 
on, whether it is 120 or something less, the patient should be guaranteed 
access to the review board if he or she desires. It is not in the act now. The 
fundamental point in protecting civil liberties is the opportunity and the 
right to appeal something. 


Let us suppose for a moment we have heard from the Untario hospital 
Association and it has come back and given us a different number. Even if we 
decided to set it aside and come back to it, we may not like that number and 
we may decide we want to stay with 120. We might then think that is the end of 
it. I suggest it should not be the end of it. I am in favour of patients 
having an automatic right to the review if they choose. Obviously, they do not 
have to take it if they do not want to, but that right is built in. In a sense 
the hours are then not quite so controversial, but those matters are tied 
together. 


To be honest, I am not sure in what section of the bill the right to the 
review panel belongs, but 1 suggest we deal with that as well. I agree we 
should put this particular amendment in the section. We may want to add to 
section 14 because it is the same thing. We could set it aside for later and 
then vote on it. We may want to leave it until the end so we tidy up a number 
of things at one sitting. 


The Vice-Chairman: I am going to suggest Ms. Gigantes asks that her 
amendments be stood down. I will ask the clerk to get us a typed motion 6 
dealing with Ms. Gigantes' oral proposal to replace 120 hours with six hours 
in subsection 9(5b). I will also stand down motion 8 dealing with the same 
substance but in a different section of the act. Is the committee in agreement 
with that? 


Agreed to. 

The Vice-Chairman: We will stand that down for now and it will be 
brought forward later. I hesitate to say the absolute last item of business 
before we report the bill, because we get tied up in other bits we may want to 
deal with. Let us say it will be stood down until later. 


Mr. Warner: In your capable hands. 
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The Vice-Chairman: Yes, or something. 
Mr. Ward, you have no problem there? 
Mr. Ward: I would not say no problem. 


The Vice-Chairman: I meant in terms of standing down only. Do- not 
let me mislead you. 


Committee members, we will then move to motion 7 standing in the name of 
Ms. Gigantes. I direct you again to the fact that we have a new motion 7 
replacing the earlier one that was distributed. This deals with subsection 
SGC) 


Ms Gigantes moves that section 31 of the bill be amended by adding 
thereto the following subsection 31(1c): ‘Section 12 of the said act is 
amended by inserting after 'section' in the first line '9'." 


Ms. Gigantes: This is a kind of housekeeping matter, but it has 
substance. Section 12 now says that the application of a justice of the peace, 
which comes under section 10, or a police officer under section 11, which 
leads to the conducting of a person to a place of assessment which, where 
practical, shall be a psychiatric facility or health facility. Taking a person 
to the facility will trigger an assessment. 


6 p.m. 


The amendment would mean that a doctor's application would be treated in 
the same manner as the action of a JP under section 10 or a police officer 
under section 11. I may hear again from Mr. Sharpe that this is not necessary, 
that it is already laid out at the top of section 9, but I think it would make 
a great deal of sense for us to indicate in section 12 that all three types of 
mechanisms for having a person arrive at a health facility or a psychiatric 
facility trigger the same process, which is a forthwith assessment. 


Mr. Callahan: I think the attempt was made to say that in the case 
of the friend, relative or whoever goes before a justice of the peace, he may 
have very bad reasons for wanting that person out of the house and taken to a 
facility. Perhaps even the police officer might misunderstand what is 
happening. That is the reason they are asking for a professional person to do 
an assessment in the subsection 9(1) application. You trigger it with a 
physician's assessment. All they are talking about under section 12 is 
something to validate the reason the person is there, and then you get to the 
detailed assessment. That is really what section 12 is. Whatever comments may 
be made, that is the purpose of it. To put section 9 in there means that the 
person who comes in on a form 1 application gets two shots at the physician as 
opposed to one. 


Mr. ©'Connor: As I understand it, the effect of the amendment would 
be to require that all assessments, whether they come by way of the physician, 
the justice of the peace or the peace officer, be made at a psychiatric 
facility. In other words, it takes away from the doctor under section 9 some 
of the flexibility he or she now has to do an assessment wherever he or she 
may find the patient. 


Perhaps that is not a good thing to take away that flexiblity in that if 
he is required to bring the person to a hospital and he will not come 
voluntarily, resort may then have to be had to sections 10 or 1l, either going 
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to a justice of the peace or a policeman. Surely it is a less dramatic or 
traumatic experience for the patient to be dealt with by the physician at his 
or her home without the intervention of the legal authorities--i.e, a police 
officer--which can be an upsetting and unsettling thing. Is it not to leave 
more flexibility with the doctor to do the assessment in the first place where 
he finds the patient? 1t may be that he will find the patient well enough to 
stay at home and he will not have to be dragged to a hospital. 


Mr. Callahan: It says "where practicable." 


Ms. Gigantes: The section that we are dealing with, in fact the 
sections that are mentioned in section 12, lead to an assessment for the 
purpose of an involuntary admission. We are not talking at all about 
inhibiting a doctor from assessing or treating somebody at home. There are 
three categories of people who can make an application to have somebody 
involuntarily committed. 


All we are saying is that in the case of the family physician, for 
example, who can write a seven-day application--an application that_is good 
for seven days to allow any other person to conduct the proposed patient to a 
facility--it just says that his application will be treated as a JP's will be 
treated, as will a police officer's be treated, in that it shall trigger at 
the facility this assessment, which is part of the mechanism of this 
legislation for the involuntary admission. 


The law does not now permit a physician to make an assessment of 
somebody at home and then say that person is involuntarily committed. The 
physician makes an application which is good at a facility and an assessment 
must be at the facility by a physician. That will be another physician. It is 
important for us to be clear what happens now. Right now, a physician's 
application is dealt with by another physician. We are not changing that at 
all. All we are saying is that it shall be dealt with at the facility as 
promptly as possible and it shall involve what we call under this legislation, 
an assessment The assessment is for purposes of defining whether a person 
should be involuntarily conmitted. 


Let me suggest, Mr. O'Connor, if you have concerns about somebody going 
to a JP and asking for a member of the family or somebody across the street to 
be committed, we are not leaving the decision on assessment to doctors who 
have close relationships with any one of the parties to all this. The doctor 
makes an application, and it is a good one. It lasts for seven days. Anybody 
can pick up the person and take him to the facility, but somebody else there 
has an obligation. 


I want it to be the same obligation we put on the facility, and the 
attending physician at the facility, for the other mechanisms. That is all. We 
say it shall be for the purpose of an assessment, and it shall be forthwith. 


The Vice-Chairman: Mr. Sharpe would like to add some comments at 
this point. 


Mr. Sharpe: Section 12 is designed to pick up on an order by a JP or 
on the actions of a police officer. For example, in many remote areas of the 
province, it may not be possible to get the person to a facility. He may be 
taken by a police officer to a doctor's office, or, in some communities, if he 
is quite dangerous, he may be held in jail until a doctor can be brought to 
see him. This keys in with my earlier remarks. This is simply to pick up on 
the JP and on police actions. We are saying ‘where practicable the place shall 
be a psychiatric facility or other health facility.’ 
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As a result of that examination, the physician fills out a form 1 
application for psychiatric assessment. Section 9 would not really be 
appropriate as a reference in section 12. When we go to subsection 9(5), the 
only place the person can be taken is a psychiatric facility, amd he is to be 
taken there forthwith: "An application under subsection 1 is sufficient 
authority...tc any person to take the person who is the subject...to a 
psychiatric facility forthwith.'' Once section 9 is triggered and the physician 
has operated under it, the subject must go to a psychiatric facility. 


Section 12 picks up one step before that. At that point, a physician has 
not seen the person. All you are doing there is trying to get him to a 
physician and you are saying that, where practicable, he should see a 
physician in a hospital. In section 9, a physician has already seen him, 
wherever that might have happened. We are saying that once a physician has 
seen him and acted, he must go to a psychiatric facility. 


Ms. Gigantes: I understand what you are saying. My concern is that 
there seems to be less onus in the decision, the determination by assessment, 
about whether the patient shall be involuntary, voluntary or not a patient. 
When there is an application by a physician, there seems to be less onus to 
make that determination forthwith. Can you indicate to me how I can achieve 
the purpose I am after, to make sure that even with the physician's 
application you are going to have an assessment forthwith? 


Mr. Sharpe: In section 12 you are dealing with a situation in which 
a physician has not seen the person at all-- 


Ms. Gigantes: I understand. 


Mr. Sharpe: --and you want him taken to a physician, preferably in a 
hospital. In section 9 a physician has at least seen hin. 


Ms. Gigantes: Yes. 


Mr. Sharpe: The patient has to be taken to a facility forthwith and 
admitted for up to 120 hours for a thorough psychiatric assessment. 


6:10 p.m. 


Mr. Callahan: You could change subsection 9(1) to say, ‘Where a 
physician assesses a person'’ to bring them all in line. I think that is where 
Ms. Gigantes is concerned . Under section 12, you are using an assessment, but 
section 9 begins by saying, ‘Where a physician examines a person,'' and goes on 
to say that "the physician may make application in the prescribed form for a 
psychiatric assessment of the person. 


Ms. Gigantes thinks there is a difference. I do not think there is, with 
respect. I agree with you. The two others are just to show that the person 
deserves to be there to begin with, but it may just be the wording. It seems 
to be an examination under subsection 9(1), but section 12 talks about an 
assessment. I imagine they are exactly the same, but the terminology implies 
one may be more detailed than the other. 


Mr. Polsinelli: I may be misunderstanding how the section operates, 
but it seems to me the assessment made forthwith by the physician under 
section 12 merely keeps the person detained for five days to determine whether 
he should be involuntarily committed. Is that not the situation, Mr. Sharpe? 
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Mr. Sharpe: I am sorry. I did not-- 


Mr. Polsinelli: I am suggesting the assessment required under 
section 12 is more or less to determine whether the police officer had 
sufficient grounds to bring the person there and whether the person should be 
committed for five days for a proper assessment to determine whether he should 
be involuntarily committed. It is not an assessment to determine whether the 
person should be involuntarily committed, but whether he should be detained. 


Mr. Sharpe: That is right. 


Ms. Gigantes: When a physician in the community examines someone and 
writes an application for the person to be conveyed for an assessment, two 
physicians are involved. There is the initial physician who makes the 
application and there is the physician at the facility. I am trying to ensure 
that the physician at the facility has some element in this law to look to 
that triggers a forthwith assessment. 


Mr. Sharpe: Corresponding to that? 


Ms. Gigantes: Yes. 


Mr. Sharpe: I believe it is consistent with the amendment that has 
been stood down with respect to the six-hour period. The thrust of this 
legislation is that as long as a physician has examined the patient--and we 
could make some amendments to make the terminology consistent so it is the 
same term in sections 12, 10, 11 and so on--and has filled out an application 
for a thorough assessment, the assessment period does not have to be forthwith 
or six hours; the hospital has up to 120 hours to do it. 


I take it you are suggesting you would like that to be either forthwith 
or within a fairly short period. 


Ms. Gigantes: That is correct. 


Mr. Sharpe: As I understand it, that is the amendment you proposed 
and that was stood down for later discussion. 


Ms. Gigantes: Yes and no. That amendment may or may not pass. If it 
does not pass and if we continue with 120 hours as the maximum period of 
assessment, then I would also like to have something in this legislation 
indicating that a physician's application, as well as the motion of a JP or a 
police officer, shall trigger an assessment forthwith. That ''forthwith'' would 
extend to 120 hours, but if it were possible-- 


Mr. Polsinelli: That is not the purpose of that section. Its purpose 
is to provide additional protection-- 


The Vice-Chairman: Hold it, Mr. Polsinelli. I have a speaker's list 
with people ahead of you. 


Mr. O'Connor: Section 9 is a self-contained section that does not 
require us to refer to section 12 for any assistance, in that it goes on, as 
sections 10 and 11 do not, to provide for a subsection 5 that sets the time 
frames for dealing with the person once he has been brought to the psychiatric 
facility. He must be dealt with, examined, restrained, observed and whatever 
else is allowed within 120 hours because he has been brought to the facility 
as a result of an application for an assessment--a form 1--by a physician who 
has examined him. 


J-30 


In the other cases, where a physician is not involved, you want the 
person to be dealt with inmediately, to provide professional protection to him 
that was not afforded in the first instance, as is the case under section 9. 
Therefore, section 12 does not require the addition of section 9, which is a 
self-contained section and which already has the involvement of a physician in 
the first place. 


Ms. Gigantes: If it is acceptable to the committee, I am willing to 
stand down this amendment to see how we deal with the six-hour period as 
opposed to the 120 hours, because they are linked. If we are not going to cut 
down the period of assessment, then I very much want to feel that whatever 
occurs at a facility as a result of an application by a physician is also 
delivered forthwith, no matter what maximum period of assessment is allowable. 


The Vice-Chairman: Can we deal with the question of standing this 
down, as cistinct from the substance? 





Mr. Partington: I am opposed to standing it down. I believe we have 
had a very thorough discussion of these sections and how they relate to each 
other. I am satisfied with the consensus I believe has been arrived at and I 
want to deal with this amendment right now. 


The Vice-Chairman: Mr. Callahan, on the question of standing it down 
only. 


Mr. Callahan: Before I can decide that, 1 want to be clear on what 
Ms. Gigantes is talking about. It seems to me with sections 10 and 1l, the 
possible danger that exists there is exactly what Mr. Sharpe said. 


Let us say a police officer arrests a person because he is doing strange 
things and holds him in a cell until such time as he can take him before a JP. 
There is nothing moving him swiftly to get before that JP. The JP even has a 
discretion--it says he may issue an order--and the man has never been seen by 
a physician up to that point. If that is what she is saying, I agree there 
should be a triggering mechanism to get that guy out of the cell and to a 
physician. 


Section 12 does not cover it because it says, ''An assessment under 
section 10 or 1] shall be conducted by a physician forthwith after receipt of 
the person at the place of assessment .'' If you have no triggering mechanism to 
get him out of the cell to the location of the assessment, he could be delayed 
longer than the person who is taken before a physician under ‘subsection o(1). 
Until 1 know that, I cannot-- 


The Vice-Chairman: The question is put to Mr. Sharpe. 


Mr. Sharpe: Yes. The police power, which is in section 11, does not 
permit them to take the person to a cell and hold him there. They have to 
observe disorderly conduct. They have to perceive the criteria as being met. 
As it says at the bottom of section 11, then they ‘take the person in custody 
to an appropriate place for assessment by a physician.'' Then section 12 keys 
in and says that it shall be conducted forthwith. 


If it happens in a remote community where they cannot take the person to 
the health facility or psychiatric facility, which is the preferable place, 
and they have to take him to a cell, then forthwith, on receipt at that place, 
a physician must be brought in and the person assessed. 
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Mr. Callahan: With all due respect, at the end of section 11 it says 
"may take the person in custody to an appropriate place for assessment by a 
physician.'' It is not mandatory. 


Mr. Sharpe: No, because you would not want the police to have to 
respond every time they see someone in this situation. The police exercise a 
discretion and may decide that, notwithstanding that the various criteria are 
met, they exercise the decision to charge the person with a disorderly conduct 
offence. Instead of being forced to take the person to a hospital, they may 
have decided he should be taken to jail and charged. 


Mr. Callahan: I do not know whether that is what Ms. Gigantes is 
getting at, but it would give me some cause for concern that they may see this 
acting out and decide, ‘We do not like what he did and we are going to keep 
him in a cell.'' There is no mandatory requirement that they take him for an 
assessment. It is only when he gets to the location that-- 


Mr. Sharpe: They cannot keep him in a cell. In order to keep him in 
a cell, they would have to charge him with a criminal offence. They_could not 
keep him under the Mental Health Act. The idea of 'may'' is simply to give them 
the option of using the Mental Health Act or some other mechanism, or not 
doing anything. They may decide, ''Yes, that is so-and-so and we will call up 
his social worker,'' and deal with it in that fashion. 


Mr. Callahan: Where is there anything in section 1] that prevents 
them from keeping him in custody? 


Mr. Sharpe: Under the Mental Health Act? 
Mr Callahan: Yes. 


Mr. Sharpe: As I said, if they are taken under section 11 to a place 
for assessment by a physician, then that triggers section 12, which says an 
assessment under section 11 shall be conducted by a physician forthwith after 
receipt at the place of assessment. Where practicable, it shall be a 
psychiatric facility or other health facility. There is an obligation in 
section 12 that wherever the police take that person under section ll, a 
physician must forthwith conduct an assessment. They cannot be left there. 
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Mr. Callahan: I do not want to belabour this, but if they feel it is 
not too dangerous to go to the JP, subsection 10(3) says, "An order under this 
section shall direct, and, for a period not to exceed seven days from and 
including the day that it is made, is sufficient authority for any constable 
or other peace officer to whom it is addressed to take the person named or 
described therein in custody forthwith." 


The Vice-Chairman: Mr. Warner had a question on the same point. 


Mr. Warner: Where the police officer has taken the person to an 
appropriate place for assessment--and you said that is what triggers section 
12--the current 120-hour limit is inherent in that. Is that correct? 


Mr. Sharpe: No, because it is as a result of that assessment by the 
physician that section 9 might be triggered, and it is only where the 
physician has taken positive action under section 9 that the individual is 
taken to a psychiatric facility and held for up to 120 hours. 
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It might clarify matters--and perhaps we can work with the draftsman 
during the break--if in sections 10, 11 and 12, instead of saying "for 
assessment by a physician,’ we say ‘for examination by a physician,'’ which is 
the language used to trigger section 9. It says, "Where a physician examines a 
person. 


Mr. Callahan: That would change section 12, then. 
Mr. Sharpe: Yes, that is correct. 
Mr. Callahan: That would make it consistent. 


The Vice-Chairman: Do I sense an emerging view that this is an 
appropriate place to adjourn the debate? 


Mr. Warner: Just one last question. In essence, you have made a 
distinction between the opinion put forward by a physician, the opinion put 
forward in front of the JP and the opinion rendered by a police officer. 


Mr. Sharpe: That is correct. 

Mr. Warner: You have put the latter two together. Where that opinion 
is expressed, there must first be an examination by a physician, the result ‘of 
which may be section 9. 

Mr. Sharpe: That is correct. 

Mr. Warner: Where the person has been examined by a physician, he 
automatically comes under section 9, which is perhaps why Mr. O'Connor said he 
believed section 9 to be self-contained. Perhaps the drafting change from 
"assessment'' to ''examination'’ would be of help, and might answer the problems. 


The Vice-Chairman: All right. I still have Mr. Partington on the 
list. Do you have a further contribution, Mr. Polsinelli? 


Mr. Polsinelli: No, that is fine. 

The Vice-Chairman: I have no other speakers. Is it the wish of the 
committee to proceed on this matter this afternoon? Do you require the 
amendment read? 

All those in favour of the amendment in the name of Ms. Gigantes? 

Ms. Gigantes: 1 will withdraw this amendment, and see what we have 
in terms of a Clarification of section 12 that may point our way to 
reconsideration of the 120 hours. 

The Vice-Chairman: Une moment, please. Mr. Partington? 

Mr. Partington: Does that mean you are withdrawing rt? 

Ms. Gigantes: I have withdrawn it. 


The Vice-Chairman: Ms. Gigantes is withdrawing motion 7. I take it 
the committee is agreed to it being withdrawn. 


Mr. Callahan: The question was called, was it not, to withdraw on 
condition that you will bring it back with the wording-- 
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Mr. Partington: That is my point. It is not a conditional withdrawal 
but an absolute withdrawal. 
Ms. Gigantes: No, it is withdrawn. 


The Vice-Chairman: Just one moment. I am trying to operate in a 
fashion that provides some help to the conmittee. 


Ms. Gigantes indicated she was withdrawing the motion. She thought there 
might be something else coming forward. I1t was not established as a condition; 
it was by way of explanation of her move to withdraw. I take it the conmittee 
is agreeable to the motion being withdrawn and provides consent. Motion 7 is 
withdrawn. We will see you tomorrow after routine proceedings. 


The committee adjourned at 6:25 p.m. 
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EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(continued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


The Acting Chairman (Mr. O'Connor): The committee will come to 
order, please. 


On section 31: 


I am advised we are to look at motion 9, which is a government 


amendment. If it is organized, I ask Mr. Knight to read it to the committee, 
and thereafter I will call on speakers. 


Mr. Knight: Thank you, Mr. Chairman. It is nice to be back in the 
standing committee on administration of justice as the official mover for the 
government party. 


Mr. Callahan: Are you a shaker as well? 
Mr. Knight: 1 am always ready and willing to fill in when needed. 


The Acting Chairman: Mr. Knight moves that section 31 os the bill be 
amended by adding thereto the following subsection: 


(00) Clause 20(3)(b) of the said act is amended by striking out ‘a 
review board or advisory review board under this act' in the first and second 
lines and inserting in lieu thereof ‘the review board.'"' 


Hon. Mr. Scott: Some honourable members, ''Explain, explain. 


The Acting Chairman: Are there any speakers? If not, I will call on 
the Attorney General to explain what it means. 


Hon. Mrsocott* As I recall, it is an effort to get the new 
centralized review board in place. 1t is one of the collateral amendments that 
has to be made for that purpose. 

The Acting Chairman: Are there any questions or comments? 

All those in favour of the amendment? Opposed? 

Motion agreed to. 

Ms. Gigantes: You will find motion 10 in the blue package that was 


distributea yesterday. It is a two-page motion and it says at the bottom of 
the second page, ''Keplaces motion 10." 
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The Acting Chairman: Ms. Gigantes moves that section 31 of the bill 
be amended by adding thereto the following subsection: 


(le) Section 23 of the said act is amended by adding thereto the 
following subsections: 


(1a) Before completing a memorandum of transfer, the officer: in charge 
shall notify the patient in writing of the intention to transfer and of the 
reasons for the proposed transfer. 


"(1b) A notice under subsection (la) or (le) shall inform the patient 
that the patient or any person on his behalf is entitled to a hearing by the 
review board if the patient or the person gives or transmits to the officer in 
charge notice in writing requiring é hearing, and the patient or person may SO 
require such a hearing. 


(1c) If the patient or any person on his behalf gives or transmits 
notice requiring a hearing, the officer in charge shall not complete a 
memorandum of transfer unless and until authorized to do so by an order of the 
review board. 


"(1d) If in the opinion of the officer in charge an immediate transfer 
is required to prevent imminent and serious bodily harm to the patient or to 
another person, the officer in charge may complete a memorandum of transfer 
and may transfer the patient immediately. 


(le) Forthwith after the transfer of a patient under subsection (1d) 
the officer in charge shall notify the patient in writing of the reasons for 
the transfer. 


"(1£) Subsections (la), (1b), (1c), (1d) and (le) apply with necessary 
modifications to the transfer of a patient to a more secure setting within the 
same psychiatric facility.’ 


Ms. Gigantes: If I could speak very briefly to the motion, LteLsra 
very simple motion that I wish to introduce into the Mental Health Act. In 
terms of the equality rights section of the charter, it will give patients the 
same rights as convicts now have within our penal institutions and have been 
given on court order. 


It would mean that in the case of an emergency, the officer in charge 
would be allowed to effect a transfer either to another facility or within the 
same facility and seek subsequent approval. It would also mean that in most 
cases where a transfer was going to take place and there was no imminent and 
serious bodily harm threatened to the patient or to another person, the 
patient would have the right, first, to know he was going to be transferred 
and, second, to go to the review board to have the reasons for the transfer 
examined. 


I suspect in most cases there would not be an application to the review 
board. This section would allow the patient to make such an application. 


The Acting Chairman: Are there any other speakers? 


Hon. Mr. Scott: The Ministry of Health is opposed to this proposal. 
Its motive is to allow the patient to know before the transfer occurs and to 
permit a review of the transfer at his request which might be on either 
therapeutic grounds or personal grounds, in the sense that he may be removed 
from the neighbourhood where his family or friends are located. 
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The member has noted correctly that the courts, in comparable cases and 
perhaps in these very types of cases, have treated this as a statutory power 
of decision. If a transfer is effected with which the involuntary patient is 
not content, a judicial review is available. What this proposal does is insert 
another layer of decision-making before you get to judicial review. A court 
can look at transfers and their propriety. In my respectful view, inserting 
another level of review and another level of paperwork before that occurs is 
not useful. 


The Acting Chairman: Are there any other comments or speakers? 
All those in favour of Ms. Gigantes's motion? All those opposed? 
Motion negatived. 


The Acting Chairman: Next, we will look at subsection 31(2) on page 
13 of the bill. It amends subsection 29(3) of the act by striking out 
majority'' wherever that word appears and inserting in lieu thereof in each 
instance ''l6 years." 


Is there discussion required? I am looking at page 13 of bill 7, 
subsection 31(2), which is the next in order of all the amendments. 


Ms. Gigantes: I believe there is another amendment. 


The Acting Chairman: Motions 11 and 12 in the package hinge on 
motion 13 or relate to and rely on motion 13. We should do 13 prior to doing 
those two, but subsection 31(2) is prior to those three. 


Mr. Warner: It is a government amendment, so a government member 
should read it. 


The Acting Chairman: Mr. Callahan moves that subsection 31(2), as 
printed, carry. 


Is there any discussion on that motion? If not, all those in favour? 
Opposed? Carried. 


Next we should go to subsection 31(3). Mr. Callahan, perhaps you might 
move that. 


Mr. Callahan moves that subsection 31(3), as printed, carry. 
Is there any discussion on that motion? Those in favour? 


Ms. Gigantes: On this one, there is a limitation on whose word can 
be accepted to give consent. It is limited to the person married to the 
patient or to the person with whom the patient is living outside marriage. It 
does not seem to follow the same rules we had for other sections. Do we have 
another amendment perhaps? 


Hon. Mr. Scott: Ms. Gigantes is correct. The formula, if I can call 
it that, we have been using is found in the next motion. kather than pass 
subsection 31(3), if we move to motion-- 


The Acting Chairman: Perhaps I can assist. Motion 15a would solve 
the problem Ms. Gigantes raises. I will, therefore, ask Mr. Callahan to read 


motion 15a on behalf of the government. 


ie 


Mr. Callahan moves that subsection 29(3a) of the said act, as set out in 
subsection 31(3) of the bill, be struck out and the following substituted 
therefor: 


''(3a) Where a person who gives a consent under this section claims to be, 
''(a) married to the patient; or 


'(b) a person of the opposite sex with whom the patient is living 
outside marriage in a conjugal relationship, if the person and the patient, 


(i) have cohabited for at least one year, 
(ii) are together the parents of a child, or 


(iii) have together entered into a cohabitation agreement under section 
53 of the Family Law Act, 1986, 


but is not so related, the consent is valid for the purposes_of this 
act if the person who acted upon it had no reason to believe that the person 
who gave it was not so related." 


Is there any discussion on that? 


Ms. Gigantes: Why is there that limitation for the first two 
enumerated categories in the consent schedule, in other words, the person who 
is married to the patient or the person who is a spouse of the patient? There 
is no limitation, for example, if somebody trots in and says he is the 
estranged spouse. Is the doctor held accountable if that person is not the 
estranged spouse? 


Hon. Mr. Scott: I am not sure I understand the question. We have 
established that the nearest relative is a declining series of priorities. 


Ms. Gigantes: This is the clause that limits the liability, as it 
were, of the physician in seeking a consent from the schedule. Why does it 
apply only to, or does it apply to-- 
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Hon. Mr. Scott: I believe the theory advanced is that this was 
perceived to be a more difficult judgement than the others contemplated by 
clause 1(j) of the act. Therefore, the protection was sought in this case. lt 
might have been sought for all cases, but it was not. 


Ms. Gigantes: If somebody comes in and claims to be the estranged 
spouse, the doctor is liable if he takes the consent and that person is not 
the estranged spouse. 


Hon. Mr. Scott: As I understand it, if a patient comes in and gives 
his or her consent alleging that he or she is an unmarried spouse and he or 
she is not, the doctor is protected if there was no reason for him to believe 
that he or she was not. 


Ms. Gigantes: If somebody comes in and says, ''l am the estranged 
spouse, ' the doctor is not protected. 


Hon. Mr. Scott: Let us see. I take it by "estranged" you mean a 
person who would come into subcategory 3 of clause (j). 
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MsmiGizantess Yes: 


Hon. Mr. Scott: It was the word ''estranged'’ that got me. You mean a 
person who is married but living separate and apart. 


Ms. Gigantes: Yes. 


Hon. Mr. Scott: Then the protection would not be available. 
Ms. Gigantes: That is interesting. 


The Acting Chairman: Is there any further discussion on that motion? 
May we put the question? 


Ms. Gigantes: We are voting on motion 15a? 
The Acting Chairman: Yes. All those in favour? Opposed? 


Motion agreed to. 
The Acting Chairman: We now move to motion 13. If this passes, we 

will go back to 11 and 12. Motion 13 is a government motion. Will somebody 

move it on behalf of the government? Is there somebody officially appointed? 


Mr. Callahan moves that section 31 of the bill be amended by adding 
thereto the following subsection: 


(3d) The said act is amended by adding thereto the following section: 


"29a. (1) A patient who has attained the age of 16 years and is mentally 
competent is entitled to examine the clinical record of the patient's 
observation, examination, assessment, care and treatment in a psychiatric 
facility or a copy of that record. 


'(2) A patient seeking to examine a clinical record shall make a request 
for it in writing to the officer in charge. 


(3) Subject to subsection 4, the officer in charge shall allow the 
patient to examine the clinical record or a copy of it. 


'(4) Within seven days after the patient makes a request to examine the 
clinical record, the officer in charge, upon the advice of the attending 
physician, may apply to the review board for authority to withhold all or part 
of the clinical record. 


'(5) An officer in charge who applies to the review board under 
subsection (4) shall give to the patient notice in writing of the application 
and the ground it is based upon. 


''(6) Within seven days after receiving an application under subsection 
(4), the review board shall review the clinical record in the absence of the 
patient and by order in writing shall direct the officer in charge to allow 
the patient to examine the clinical record or a copy of it unless the board is 
of the opinion that disclosure of the clinical record is likely to result in, 


(a) serious harm to the treatment or recovery of the patient while in 
treatment at the psychiatric facility; or 


'(b) serious physical harm or serious emotional harm to another person. 
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"(7) The patient and the attending physician may make submissions to the 
review board before it makes its decision. 


(8) The review board shall hear any submissions from the attending 
physician in the absence of the patient. 


'(G) The review board may hear any submissions from the patient in the 
absence of the attending physician. 


''(10) Where the review board is of the opinion that disclosure of a part 
of the clinical record is likely to have a result mentioned in clauses (6) (a) 
or (b), the review board shall mark or separate that part and exclude it from 
the application of the order. 


(11) Where the review board is of the opinion that a part or all of the 
clinical record should not be disclosed to the patient, it shall by order in 
writing permit the officer in charge to not disclose the record or part and it 
shall specify in the order the ground under which disclosure is refused. 


"(12) Sections 33, 33a, 33b, 33c, 33d, 33e and 33f and the Statutory 
Powers Procedure Act do not apply to an application under subsection EM 


(13) A patient who is allowed to examine a clinical record is entitled 
EQ; 


(a) request correction of the information in it where the patient 
believes there is an error or omission in it; and 


'(b) require that a statement of disagreement be attached to the 
clinical record reflecting any correction that was requested but not made. 


'(14) A patient determined to be not mentally competent for the purpose 
of this section or section 29 may apply in the prescribed form to the review 
board to inquire into whether the patient is not mentally competent. 


"(15) Sections 33, 33a, 33b, 33c, 33d, 33e and 33f apply with necessary 
modifications to an application under subsection (14). 


(16) This section does not apply to a clinical record or a part of a 
clinical record that was prepared before September 1, 1986." 


I am advised that bell is for a vote. It is not a quorum call. Perhaps 
we should recess. 


The committee recessed at 4:26 p.m. 
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The Acting Chairman: When we left off, Mr. Callahan had read motion 
13. Is there discussion on that motion? 


Ms. Gigantes: 1 am not certain whether I should be addressing 
motions to 13 before it passes. I should, should I not? 


The Acting Chairman: Perhaps you could answer that question yourself 
in that you asked it of yourself. 


Hon. Mr. Scott: To be fair to Ms. Gigantes, she has her own 
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amendments that deal with this general subject. You may want to refer to those 
before we call the vote on this one. 


Ms. Gigantes: That is right. 1 think they should be put as 
amendments to this. 


Hon. Mr. Scott: They are not amendments. Perhaps the thing to-do is 
to debate this. If it is defeated, we will know why. 


Mr. Callahan: Are the amendments Ms. Gigantes speaks of amendments 
to the government amendments or are they amendments to the act? 


The Acting Chairman: They are amendments to the act. If Ms. Gigantes 
can find them and give us the numbers-- 


Hon. Mr. Scott: They are both. 


Ms. Gigantes: Yes, they are. 


Hon. Mr. Scott: She has amendments, as 1 understand it, which are 
inconsistent with this amendment. She also has amendments en she would like 
grafted on this amendment. 


Ms. Gigantes: That is correct. 
The Acting Chairman: As usual, I am wrong. 


Hon. Mr. Scott: There is an added reason for it to be dealt with 
separately. 


Mr. Callahan: The inconsistent ones cannot be added as amendments. 


The Acting Chairman: Mr. Partington, did you have a comment on the 
point of order. 


Mr. Partington: I have a question of the Attorney General. 


The Acting Chairman: We are dealing with the point of order first. 
That is where you decide the procedure. 


Is it worth while going through motion 13 clause by clause and, as and 
when points arise that Ms. Gigantes wishes to amend, she can deal with them in 
that order? 


Mr. Callahan: Can she tell us which ones deal with the act as it 
stands and which ones deal with the amendment that is proposed by the 
government? I think the procedure part would be to deal with the amendments to 
the act first. Any that are inconsistent with the government's amendment ~ 
should actually be new motions. 


The Acting Chairman: Yes, that is what I am saying. 


Mr. Callahan: I do not think they can, with respect. I think if they 
are inconsistent with an amendment, they have to be new motions. 


The Acting Chairman: We are going to do as I suggested. We will go 
through 13 clause by clause and where Ms. Gigantes has amendments to those 
clauses, she can graft them on and deal with them in reverse order. Everyone 


understand that procedure. Are you satisfied with it? 
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Dealing with subsection 29a(1), which has been read by Mr. Callahan, are 
there any discussion on that subsection? 


Hon. Mr. Scott: 1 think Ms. Gigantes has an amendment on that. 


Ms. Gigantes: You are very kind. 
The Acting Chairman: Perhaps you could move your amendment, Ms. 
Gigantes. 


Hon. Mr. Scott: It amends subsection 31(3d) of the bill by inserting 
after examine -- 


Ms. Gigantes: Subsection 29a(3)? 
The Acting Chairman: Amendment 15. Perhaps you would read it. 


Ms. Gigantes: If I could read it, 1 would read it. I do not know 
what you guys are talking about. : 

Hon. Mr. Scott: It is subsection 29a(1), which becomes examine’ 
"and copy’ the clinical records. 


The Acting Chairman: Order, please. Perhaps you could read your 
formal motion, which is 15, which would constitute an amendment to subsection 
29a(1). 


Ms. Gigantes: 1 move that proposed subsection 29a(1) of the act, as 
set out in the government motion amending subsection S0C5c) ob ties ball, spe 
amended by inserting after ''examine'' in the third line "and copy.'' 


The Acting Chairman: Thank you. Any discussion. 


Ms. Gigantes: All that is being asked for with the amendment is that 
the person who is competent and is allowed to examine his clinical records 
shall not only be able to examine but shall also be able to copy the records. 


Hon. Mr. Scott: The Ministry of Health opposes the amendment because 
many of these files and records are extraordinarily large. While we do not 
object to examining or indeed copying, the potential expense of copying is 
absolutely enormous. Therefore, we oppose it. If you want to say ''copy at his 
own expense'' then that is something, but this is a section that is designed to 
permit absolute access within the parameters of the thing. If it also calls 
for absolute copying at the patient's request, we are into a very extensive 


and expensive item. 


Mr. D. R. Cooke: In proposing this amendment, the ministry is 
accepting the concept of examining one's clinical records. 1 wonder whether 
there is not a danger in having the examination permitted when copying is not 
permitted, which would result in some circumstances where there is a 
misreading of the records and the patient then goes on to assume something 
that perhaps he or she would not assume if he or she had a copy. It sounds as 
if the minister is prepared to accept an amendment that would read "and copy 
at his own expense. 


Hon. Mr. Scott: "His or her own expense." 


Mr. D. R. Cooke: I wonder whether the mover would be prepared to 
amend her amendment. 
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Ms. Gigantes: You can amend it, if you like, yes. 


Mr. D. R. Cooke: All right. I move an amendment to the amendment to 
read ‘examine and copy at his or her own expense." 


The Acting Chairman: Loes everybody understand that SUSE Le 
there any discussion on the amendment to the amendment? 


Ms. Baldwin: From our point of view, it would be of some assistance 
yee Ei ee ' 
if Mr. Cooke s motion was phrased " ‘at the patient's expense”’ rather than "his 
or her'' because this is a "his" act. 


The Acting Chairman: Would you be prepared to amend your motion to 
that effect? 


Mr. D. R. Cooke: My motion then should read, ‘entitled to examine 
the clinical records at the patient's own expense." 


The Acting Chairman: ls everybody satisfied with the wording?_Is 
there any discussion on that? 


Mr. D. R. Cooke: I have already spoken to it. 


The Acting Chairman: Anyone else? 


Mr. Warner: All right. I will support the amendment, although it has 
always been a general principle with me that access to documents is without 
reference to costs to the individual who is seeking the documents. I think 
that is a good principle to follow. None the less, I will support that. If I 
understand the procedure here, I will still have an opportunity to discuss the 
amended amendment in the next round. 


Ds oU) p.m. 
The Acting Chairman: If Mr. Cooke's motion passes, yes. 


Are we ready for the question? 
Mr. Warner: Or fails. 


The Acting Chairman: Are we ready for the question? Does everyone 
understand Mr. Cooke s motion? All in favour? Opposed? = 


Motion agreed to. 


The Acting Chairman: Our next discussion is on Ms. Gigantes' 
amendment, as amended. 


Ms. Gigantes: Very simply, what we are doing in this section is 

giving rights that otherwise would have been provided in bill 34. In bill 34, 
one has access to copies. It is not clear what the expense is going to be for 
the person getting access to copies. That still has to be worked out in bill 
34. I suspect in this case that the number of records a patient would wish to 
copy will be very few, and so the expense, quite contrary to what the Attorney 
General has just said, is likely to be very low. Therefore, I am not pleased 
there is a chance to see the amended amendment go ahead. I point out that it 
is a right to have a copy, and that would have existed in Bill 34. 
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Mr. Warner: 1 am a little puzzled by the Attorney General's 
response, because what exists in the government amendment is an either-or 
situation. Either the patient examines the record or is entitled to a copy. 
That is the government's amendment. At least, that is the way it reads. 


Hon. Mr. Scott: No. That is not the way I would read it. The patient 
can examine the Clinical record or a copy of it. It is conceivable the 
original record will not be at the hospital for some reason, but a copy OLeLC 
will be. Hospitals use copies of records in place of the originals from time 
to time, and the patient should not be put to the trouble of being denied 
access to a copy of the record because the original is required to be produced 
and it is at the other end of the province. 


Mr. Warner: Okay. I did not read it that way. I am glad you have 
clarified that for me. You are not opposed to the notion of the person being 
able to obtain a copy. It is that you are concerned about the potential cost 
factor involved for copying records. 


Hon. Mr. Seott: Yes. L 
Mr. Warner: This concern is alleviated by adding the phrase “at the 
ee fe 
patient's own expense. Is that right? : 


Hon. Mr. Scott: Yes. 
Mr. Warner: Good. 


The Acting Chairman: Is there further discussion? Can we vote on 
that? 


Mr. D. R. Cooke: To clarify a point, I think I misstated myself. 
What I meant to say was, ‘if competent, is entitled to examine and copy at the 
patient's expense the clinical records of the patient's observations,'' etc. 1 
think that is clear in the draft. 


The Acting Chairman: Perhaps it will assist if the clerk could read 
back the motion as now amended, and we will vote on Ms. Gigantes' amendment, 
as amended. Could we read it first so we know what we are talking about? 


Clerk of the Committee: "That proposed subsection 29a(1) of the act, 
as set out in the government motion amending subsection 31 (ody golLethesoil Leave 
amended by inserting after ‘examine’ in the third line ‘and copy at the 
patient's own expense. '"' 


Mr. Callahan: This may be nitpicking, but umless there is going to 
be some regulation that will set a regularity in what the expense is, we could 
have a real conundrum as to who charges what. 1 imagine that could be done by 
regulation. 


Hon. Mr. Scott: I do not think it is a question for the bir Pie: 


The Acting Chairman: Is there any further discussion? Are we 


prepared to vote? 
Motion agreed to. 
The Acting Chairman: Is there any further discussion on the 


subsection, aS amended twice? Are you ready to vote on the subsection? Is 
there any discussion? Shall subsection 29a(1) pass, as amended? 
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motion agreed to. 


Ine Act ing Cnairman: Are there discussions or amendments on 
Subsection 2? : 


ton. Mr. Scott: To be consistent, subsection 2 should read, "A 
patient seeking to examine or copy a clinical record." Perhaps we could have 
soue ender Move tnat amendment. 

Ms. Gigantes: Why would that be necessary? Surely, if you are going 
to copy it, you are going to have to examine it first to know wnat you are 
copying, especially if you are paying for it. 


Hon. Mr. Scott: Not necessarily. A patient may simply desire a copy 
ot it and will examine it after the copy has been obtained. The purpose of 
subsection 2 1s that there will be a documented request so that we can measure 
tne compliance of tne hospital. 2 


{ne Acting Chairman: The question arises, should we put the same 
wording as in subsection 1 or "copy at tne patient's expense...''? 


Hon. Mr. Scott: I do not think you have to add ''at the patient's 
expense..." That will be read py referring back. You could just add the words, 
i im] 

Or copy. 


Tne Acting Cnairman: Mr. Cooke moves that tne words ''or copy'' be 


inserted after the word “examined'' in the first line. 
All in favour? Opposed? 
Motion agreed to. 


tion. Mr. Scott: Ms. Gigantes has actually moved tnat. 
The Acting Chairman: Do you have an amendment to subsection 3, Ms. 
Gigantes? 


Hon. Mr. Scott: Before tne member moves it, ner amendment is "and 
copy'', which was appropriate earlier. Perhaps "or copy'' is now appropriate, if 
I can suggest that. ; 


The Acting Chairman: Would you accept that change and move your 
amendment, Ms. Gigantes? 


Ms. Gigantes moves that proposed subsection 29a(3) of the act, as set 
out in the government motion amending subsection 31(3d) of the bill, be 
amended by inserting atter ''examine'' in the second line "or copy." 


The Acting Chairman: Is there any discussion? 


All in tavour? 
Motion agreed to. 


Tne Acting Cnairman: Ms. Gigantes moves that the proposed subsection 
2¥Ya(4) of the act, as set out in the government motion amending subsection 
31(3d) of tne bill, be amended by striking out "seven'' in the first line and 
inserting in lieu thereot ''tnree. 
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wis. Gigantes: The purpose of that is to snorten the period to make a 
decision on whether access will be immediately granted from seven days, as 
proposed in the government's subsection 4, to three days. It appears to me 
that it would certainly be possible within three days to consult with the 
attending pnysician, if that were necessary, and to make the decision so the 
patient is aware, as quickly as possible, whether he will be given inmediate 
access. 


don. Mr. Scott: Tne Ministry of Health is opposed to tnis 
requirement. wnat is contemplated is that within the period the examination otf 
tne tile will take place and an application made to the review board.’ If ‘there 
is a weekend--and heaven forbid, a long weekend--where the application is made 
on a Friday or on a Saturday, it simply will not be possible to meet that time 
constraint. 


vis. Gigantes: I do not understand tnis problem if an application is 
made py a patient on Friday of a long weekend and you would ask fer a decision 


py Monday. 


Hon. Mr. Scott: what would have to be done in the interval is that 
the physician, or whoever is going to advise the otficer as to the 
desiravility of making an application, will have to come in and read the 
relevant portions of it, then have to make a judgement and will then further 
nave to make the application to the review board. It is not simply deciding to 
make the application and actually making tne application, all within the time 
trame. It is important that all those things should be within the time frame, 
put it is just that three days is really too short, in the opinion of ‘the 
Ministry ot Healtn. 


Ms. Gigantes: In tne application process, and here I am thinking of 


the person wno makes the decision-- 


The Acting Cnairman: May I interrupt. That bell indicates that there 
is another vote in the douse and I theretore accept mr. Callahan's motion to 
aajourn to tne House. 


mr. Callanan: Maybe in the interim we could think about four 
opusiness days as an alternative. 


Hon. Mr. Scott: Maybe our Conservative colleagues can tell us 
whether there is any rusn to move to tne House. 


Mr. Villeneuve: It is your amendment. 
Hon. wir. Scott: It is a Liberal amendment. That is true. 


Tne Acting Cnairman: I am advised by the clerk that the standing 
orders require that we recess. 


ne camnittee recessed at 5:4] p.m. 


0:20 Pell. 


Mr. Chairman: We now have representatives from each of the three 
parties. Tne amendment presented by Ms. Gigantes removes the seven days in the 
government's proposal and reduces that to three days. Are tnere any other 
speakers on this issue? 


mr. Partington: 1 find difficulty witn the amendment to reduce to 
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tnree days. There are times when there may be four or five nonbusiness days in 
a row, days tnat are holidays. A good example is the Cnristmas season where 
Monday mignt be Christmas Vay and Tuesday , Koxing Day. You would nave only one 
day to do some work. I think seven days is a reasonable period and does not 
cause unnecessary delay in obtaining copies. 


Mr. Chairman: If you are ready, I will call the vote on Ms. 
Gigantes's amendment to reduce the seven days to three. 


All in favour of the motion? Upposed? 
Motion negatived. 
“ir. Chairman: To the menbers who are just arriving, we have defeated 


the amendment proposed py Ms. Gigantes, wnichn was to reduce the number of days 
Irom seven to three. Seven therefore stands. 


ms. Hart: Do we need an amendment to "examine or copy," Mr. Chairman? 


vir. Cnairman: Had tnat been moved earlier? I have just assumed the 
Chair so I am not sure. 


Ms. Hart: Pernaps I could propose my ainendment to subsection 4 
betore we vote on it. 


Mr. Chairman: Ms. Hart moves that subsection 4 be amended to include 
atter tne word "'examine'' in tne second line the words "or copy" to make it 
consistent witn tne previous supsections which included the same wording. 


Motion agreed to. 


Tne comnittee adjourned at 6:29 p.m. 
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The committee met at 3:54 p.m. in room 228. 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued) 


Consideration of bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


On section 31: 


Mr. Chairman: Members of the conmittee, we have a quorum so we can 
get started. We will pick up at subsection 29a(5) of the act as set out in the 
proposed subsection 31(3d) of the bill. 


Mr. Warner: I have a minor thing, the actual wording of the last 
line. Perhaps it should read ''and the ground upon which it is based." 


Mr. Chairman: Are you amending the amendment? 


Mr. Warner: I am asking counsel whether that would be more agreeable 
wording. 


Ms. Gigantes: It is wording up with which we cannot put. 


Ms. Baldwin: Mr. Warner, it is a drafting issue. In instances such 
as this, we otten use phraseology that, strictly speaking, some might find 
grammatically a little incorrect. It is clearer and easier to read and 
corresponds more closely with the way people actually speak. That is why it 
was drafted in that way. 1 do not have strong feelings one way or the other. 


Mr. Warner: Winston would cringe. 1 prefer it be worded thet way, 


but I co not want to cause great anguish among the conmittee members or the 
drafters. 


Mr. Chairman: It would really disturb me if you spent sleepless 
nights over this. I want to be as accommodating as the chair can possibly be. 
What is the wish of the other members of the committee with respect to the 


grammatical restructuring of subsection 5? Do we have any English majors here 
who would like to make-- 


Ms. Gigantes: Yes. 
Mr. Warner: Me. 
Inter jection. 


Ms. Gigantes: We have three. we may have a quorum of English majors 
here. Chris is an English major, too. 


Mr. Chairman: As a committee, would you like to send it back for 
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rewriting with the same thought expressed in subsection 5, but restructured? 
It appears from what 1 heard that it can be done without great GgErniculty. 
Then Mr. Warner will not spend sleepless nights worrying about the grammatical 
structuring of subsection >. Is that agreed to by the committee? 


Mr. Polsinelli: Why do we not just deal with it? We all have a 
rudimentary knowledge of the English language. 


Mr. Chairman: All right. Can I read to you the wording that woula 
replace what we have? 


"(5) An officer in charge who applies to the review board under 
subsection 4 shall give to the patient notice in writing of the application 
and the ground upon which it is based.” 


Do I get an A for that? 5 

Mr. Warner: You do. - 
Mr. Chairman: Thank you. 

Mr. Warner: You are at the head of the class; E for effort. 


Mr. Chairman: Ukay. Let us take that as a motion to amend by Mr. 
Warner. If we are all in agreement, I will ask for subsection 5 to be carries. 
Is there any other comment on subsection 5? Carried. 


we will go to subsection 29a(6). 


Mr. Chairman: Ms. Gigantes moves that proposed subsection 29a(6) of 
the act, as set out in the government motion amending subsection 31(3d) of the 
bill, be amended by striking out all of the words after "'record’' in the eighth 
line and inserting in lieu thereof "would result in a substantial risk of 
serious bodily harm to a person other than the patient.” 


1 will give the committee a moment to digest Ms. Gigantes's amendment. 
Are there any comments’ 


Mr. O'Connor: Is this found in motion 15? 


Ms. Gigantes: It is found in the package of motions. At the bottom 
it says, "Replaces motion No. 15, in part." In effect, it does. 


4 p.m. 


Ms. Gigantes: 1 do not know where the ‘'would" comes from in the 
motion I have just placed before you. I do not see it in the government 
motion. The government motion reads ''clinical record is likely to result ies 
I believe the motion should read--no, it is correctly worded. The board would 
have to be of the opinion that disclosure of the clinical record "would result. 
in a substantial risk of serious bodily harm to a person other than the 
patient.'' Essentially, it substitutes that test for the test set out in the 
government motion in clauses 2%a(6){a) and (bs 


This amendment would set up the same test in looking at whether a 
patient should have access to his clinical record as is set up in the test 
deciding whether the patient shall become an involuntary patient, suggesting 
that the only inhibition would be serious bodily harm to a person other than 
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the patient. It does not suggest serious bodily harm to the patient himself 
because that would be nonsense. 


It does suggest we should not be looking at a doctor's or an officer's 
judgement of whether looking at the clinical file is going to impede the 
recovery of the patient while in treatment at the psychiatric facility, or of 
whether access to the clinical record might create serious emotional harm to 
another person. 


The evidence we have from the two studies of access to clinical records 
by psychiatric patients--both studies were done in the United States over long 
periods of time--has been that access to such records does not inhibit the 
treatment or recovery of the patient, and may in many cases contribute to the 
treatment and recovery of the patient. Second, we would have to rack our 
brains to think of a serious example where we could say that serious emotional 
harm to another person might be created if a psychiatric patient had access to 
his own record. 


The examples of this raised in some of our discussions have been of 
pieces of information given by a family member to a treating doctor or to a 
psychiatric facility that had to do with some perhaps repressed relationship 
the patient had with a member of the family. 1 am thinking of something such 
as incest. In the cases where access to clinical records has been given, we 
know there has been no indication of this kind of situation arising. As usual, 
it is very difficult to prove that a negative is not true. 


I am asking that the committee consider the positive and consider the 
benefits to the patient, and also consider that were psychiatric patients 
covered by Bill 34 and were they to have access to clinical records on the 
same basis as other members of the public have access to their personal files, 
this question would not arise. I suggest we make one test and that is the 
existence of the risk of serious bodily harm to a person other than the 
patient. 


Mr. Chairman: So that we understand it and to clarify it, the effect 
of Ms. Gigantes's amendment will be to clear off clauses (a) and (b) in that 
subsection. Also, 1 do not think it is a contentious point, but perhaps after 
the amendment to the amendment is dealt with, Ms. Hart may wish to move in 
subsection 29a(6), as she has done previously, after the last line on the 
first page where it reads, ''to allow the patient to examine," ''add the 
words''--this is the amendment I am suggesting--'''or copy.''' We have done that 
to be consistent with what we have been doing all along. Do not do it now, but 
when we get to that part, I will tidy up the wording by having you move the 
motion to add that and see whether the committee again reaches agreement on it. 


Ms. Gigantes: We should be looking at this in the context of the 
equality rights provision of the Canadian Charter of Rights and Freedoms. Our 
concern, as it has been all the way through Bill 7, should be directed to the 
rights of the individual. The government amendment in essence says we shoulda 
protect persons other than the person directly affected by this legislation 
from serious emotional harm. 


It is important for us to look, for example, at the psychiatric 
patient's right to know what is in his or her personal clinical records in a 
psychiatric facility, quite distinct and apart from something as nebulous as 
something called ''serious emotional harm to another person," who is probably a 
member of the family. If members of families are to be protected, they should 
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be protected in their own right, not by providing for a constraint on the 
rights of the patient, who is the person we are dealing with. 


Mr. Chairman: The parlimentary assistant to the Minister of Health 
wishes to make a comment with respect to the government's position on this 
matter. : 


Mr. Ward: Subsection 29a(6) before you is consistent with the 
recommendations of the Krever Royal Commission on the Confidentiality of 
Health Records in Ontario, and thus we will not be supporting the amendment. 


Mr. O'Connor: I have a comment and question for Ms. Gigantes. You 
made the comment that the government amendment seems to be concerned with the 
emotional health and physical wellbeing of other people. Surely, the person 
most at risk and for whom we should have the most concern is the patient. To 
remove clause (a) would open up the possibility of harm being done and 
inhibiting the doctors in their treatment of the patient. 


Is there not some way we can maintain that protection by leaving it to 
the discretion of the doctors to provide their expertise and to presume their 
interest in the best possible quality care for the patient? Why would you want 
to remove that right, that interest they have in the patient, by limiting the 
subsection, as your amendment would do, to a criterion that deals only with 
"serious bodily harm to a person other than the patient’? 


4:10 p.m. 


Ms. Gigantes: I will be pleased to answer that. There is nothing now 
to prevent the treating doctor from disclosing a psychiatric file or record to 
a patient. They do not do it and we know why. It is for the same reason 
educators did not show personal records to students or to members of students’ 
families. They look upon those files as their files and upon their treatment 
of a patient as something which will not be questioned, certainly not by the 
person being treated. 


It is elemental. If we look at the government amendment, we have left 
the current practice essentially untouched, because in both clauses 29a(6) (a) 
and (b) it is up to the doctor to make the decision whether the file will be 
disclosed. The context in which he can make that decision is a very wide one. 
You know that in practice; 1 know that in practice. If we do not want to amend 
this, we are not changing anything. There are not going to be any clinical 
files shown to any psychiatric patients under this change, and it is all 
cosmetic. If we leave (a) and (b) there, it is not going to happen. 


Mr. Ward: The disclosure of that information is subject to review by 
the board, whereas it was not previously. I do not accept that the changes are 
only cosmetic or solely at the discretion of the physician and the hospital. 


Mr. O'Connor: I would comment briefly that you are imputing motives 
for the physician, that the withholding of the information on file is for 
reasons other than the best medical interests of the patient. The person who 
is in the best position to make that decision and jucgement surely is the 
patient's physician. 


Ms. Gigantes: You forget about the patient. 





Mr. O'Connor: Can we not start from the premise that the doctor has 
the best interests of the patient in mind when making any kind of decision 
about his case? 
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Ms. Gigantes: Yes. Every institution that holds records on any one 
of us in this province comes forward and tells us, under Bill 34, it is for 
purposes of serving us best that they keep information confidential. You are 
familiar with that. The medical people or the psychiatric practitioners in 
this province are no different from any of the rest of us. It is always very 
convenient in the carrying out of professional activities to practise away 
from scrutiny as much as possible, and I do not mean only medical practice. 
That is a fact. It would be easier for you and me to do our jobs too if we did 
not have to go to an election every few years. I am not kidding. 


Mr. Turner: I do not know if that is true. 


Ms. Gigantes: There is not one practising profession or institution 
that will come before members of this Legislature and say, "bill 34 is great 
in principle, and we like the way it is going to make us disclose things to 
the people whose recoracs we hold on file.'' They all come before us and say, 
‘In principle, we like access to information and we like people being able to 
get access to their own personal records, but in practice, do not apply it to 


us.'' 


That is what the psychiatrists say. It is what the doctors and the 
hospitals say. I am not surprised and you are not surprised. We know what 
human beings are, and we know how they work in groups. 


While the minister's parliamentary assistant has been kind enough to 
remind us that in the government amendment we will have review by a review 
board, it will be within the context of this legislation. That means clauses 
(a) and (b). Where a doctor has made a judgement it is going to be a serious 
impediment to the treatment and recovery of a patient; he will be witness to 
that before the review board, and it will be something the board will have to 
accept. how can they question it? If the doctor says it, how are they going to 
be able to question it? 


Mr. O'Connor: Are you asking me? 


Ms. Gigantes: Yes. 


Mr. O'Connor: My thought is that these are experienced psychiatrists 
on the review board. 


Ms. Gigantes: No. They are going to be lawyers and--who else is 
going to be on the review board? 


Mr. O'Connor: They will be experienced people, including 
psychiatrists, who will have knowledge of this area. 


Ms. Gigantes: They are not going to be any more experienced than you 
and I. 


Mr. G'Connor: They will make an objective decision about whether it 
will be harmful to the patient. If it is not, they will allow the release of 
that material. 


Ms. Gigantes: As a practising lawyer, if you were a member of the 
review board, would you question a psychiatrist who came in and said, 
"Disclosing this clinical file is going to be of serious harm to the treatment 
of this patient; it is going to prevent his recovery at this psychiatric 
facility''? You would take his word because it is in the law. You have to pay 
attention to that. 
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Mr. O'Connor: The psychiatrist would have to go a lot further than 
just stating it to make his case. He would have to argue how it would be 
harmful to the patient, and convince the board that it would be. 1 assume that 
the board's bias in these cases will be towards disclosure or releasing the 
file. He will have to make a case because he is applying not to- 


Ms. Gigantes: I do not think we are making a very serious attempt in 
the government motion to reinforce any such bias. 


Mr. O'Connor: Especially if there are lawyers on the board. To take 
exception to some of your earlier comments, the legal profession has always 
»yeen of the attitude, and instructs us through its canon and ethics, that the 
files we hold on clients are not ours. They specifically belong to the client. 
1f the client has paid his bill, he is entitled to the full Pile. 


Mr. Chairman: Oh, there is a catch. 
Mr. Turner: There is always a catch. - 


Mr. Chairman: There is a member with a supplementary who has been 
extremely patient in waiting to get a comment on the floor. I will. now turn to 
Mr. Polsinelli. I then have Mr. O'Connor, and Mr. Callahan is also waiting. 


Mr. Polsinelli: I have one question for Ms. Gigantes. Perhaps it 
will gel the issue in my mind. Are there any situations you can imagine where 
the disclosure of the clinical records to the patient would pose harm to the 
patient in terms of his physical or emotional recovery? 


Ms. Gigantes: No. Furthermore, the two studies in which we have been 
given documentary evidence, which has been placed before us by the people who 
know the studies, indicate that to prove this negative, while difficult, is 
not impossible. It has been done in two clinical studies over long years of 
practice. 


Mr. Polsinelli: Would you agree that this opinion varies from the 
opinion of some of the psychiatrists working in the system at present? 


Ms. Gigantes: I would be astounded to learn otherwise. 


Mr. Polsinelli: Would you not agree that it is not a simple issue? 
It is not a clear case of a section 15 infringement, and perhaps it should be 
left in the hands of the professionals reviewing the issue. 


Ms. Gigantes: It would be left in the hands of the professionals 
reviewing the issue umder my amendment, but I would not say in legislation 
that what they should be reviewing is the potential for serious emotional harm 
to another person, or serious harm to the treatment and recovery of a patient 
in a psychiatric facility. Does that answer your question? 


Mr. Polsinelli: Yes, it answers the way you feel on the question. I 
do not agree with you. 


Mr. Chairman: 1f you have completed your questions, Mr. O'Connor, I 
will go to the member for Brampton (Mr. Callahan). 


Mr. Callahan: I have nothing to say. I would like you to call the 
question. 


J-/ 


Mr. Chairman: Was that it? I am quite prepared to call the question 
when all the speakers on this issue have been exhausted. Go ahead, Mr. Warner. 


Mr. Warner: I have two items. Much of what Mr. O'Connor says would 
be entirely logical if we were operating without knowledge of how it is 
possible to make records available upon request and not have anything horrible 
happen. 


You recall the information provided to us about the hospital in 
Washington, District of Columbia. There were thousands of patients over a long 
period of time. They expected that some chaos would be created, but it did not 
SCcurs 


In a sense, it should not be a surprise. Traditionally, if you think 
back a long way, whenever we have held back information in the belief that 
releasing it would cause problems, and then have subsequently relaxed the 
rules, horrible things did not happen. If you look at every particular area of 
our society where that has happened, we have had positive, not negative, 
results. 


4:20 p.m. 


Second, and probably even more important, is the context in which 
emotion is placed. That is the principle of the bill. Surely it is part of the 
fundamental principle that under our Charter of Rights and Freedoms an 
individual has certain rights and freedoms, one of which is to see a record. 


There are certain qualifiers on it. My colleague has chosen to add a 
qualifier if it is going to bring harm to another person-- 


Ms. Gigantes: Physical harm. 


Mr. Warner: --physical harm to another individual. That is the 
qualifier. As long as you do not meet that criterion then you are able to see 
your record. From the evidence we have presented before, at least in 
Washington over quite a few years, it did not pose problems. I do not think it 
is a monumental task for us to support my colleague's amendment. 


Mr. O'Connor: I simply do not agree that the government's amendment 
is going to inhibit the release of information and files to patients. Two 
things are occurring and will occur to promote a substantial amount of 
communication and release to patients. One is the changing attitude of people 
in general, and perhaps of professionals, because of freedom of information 
laws around North America and because of our discussions here and under Bill 
34. Second, as has been pointed out by Mr. Ward, there will now be a conmittee 
review of these decisions which I am sure, after an initial spate of decisions 
in favour of release, will promote that kind of attitude among the psychiatric 
profession. 


It is necessary to have some legislation which, in those rare cases 
where it would promote or cause serious harm to the treatment or recovery of 
the patient, leaves with the doctor the bottom-line authority to not release 
if he seriously thinks it is not in the best interests of the patient. On 
balance, we are going to get a considerable amount of release as has happened 
in Washington. There will be compliance with the spirit of the Charter of 
Rights and Freedoms because of those factors. 


Mr. Partington: In support of the government amendment, whether or 
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not a treatment or procedure is harmful to a patient is vital to the practice 
of psychiatric medicine and the Mental Health Act. That is a consideration 
that has to be taken into account and, in taking it into account, we must 
recognize two things. First, doctors basically operate out of good faith ana 
with good judgement. Second, in those situations where that judgement might be 
called into question, we will have a review board of objective, independent, 
particularly informed and experienced individuals who, as Mr. O'Connor says, 
over a period of time and from the beginning, will make those right decisions. 
It is important for the protection of the patient that clause (a) be left in 
the act. 


Mr. Polsinelli: While we are having this discussion, it should be 
pointed out that once the patient leaves the psychiatric facility, he will 
have full access to his file and there will be no impediments on his obtaining 
that file. 


Mr. Chairman: Final comment, Ms. Gigantes. 


Ms. Gigantes: What is the current policy concerning patients in 
provincial psychiatric institutions who want access to their clinical records? 


Mr. Sharpe: If the patient asks for the record in the context of a 
pending review board hearing, the policy is to grant access subject to the 
kinds of harmful concerns that are set out in the amendment. If you are 
talking about patients in general asking to see their records, there is a 
discretion, of course, in the adminstrator but there is no firm policy. The 
practice has been not to provide them with the record itself but rather to 
provide them with some information. In law, a right to information is part of 
the obligation to provide a patient with proper information to get an informed 
consent. 


The notion of hospitals is that the manner with which the information is 
imparted is within the control of the hospital and the physicians. It may be 
by providing access to the record. It may be by giving them a report or 
summary of their condition or answering their questions. 


Ms. Gigantes: I want to point out very briefly to members of the 
committee that, in this government motion, we are dealing with a competent 
patient, always. We are not dealing with an incompetent patient. My amendment 
asks you to allow each competent patient access to his or her clinical record, 
unless it would result in a substantial risk of serious bodily harm to a 
person other than the patient. It is a competent patient you are dealing with. 


Mr. Chairman: We have had considerable discussion on Ms. Gigantes's 
proposed amendment. I will now, with your agreement, call that amendment. 


All those in favour of the amendment? Opposed? 
Motion negatived. 


Mr. Chairman: Members of the committee, before we carry on, Mr. hard 
has been called away for probably 10 or 15 minutes. Is it the committee's wish 
that we continue in his absence, or do you wish to adjourn for 10 or 15 
minutes until he returns? He will be back as soon as he can. 1t would be my 
recommendation to you that we continue, and if there is anything Mr. Ward was 
required to do in his absence, we will simply catch up when he returns. Is 
that agreed? 


Agreed. 


Mr. Chairman: We will not be here with a government representative, 
then, for a few moments. We can now go on to subsection 29a(6). 


Ms. Hart moves that proposed subsection 29a(6) of the act, as’set out in 
the government motion amending subsection 31(3d) of the bill, be amended by 
inserting the words "'or copy" after the word "examine in the sixth line. 


Mr. Callahan: Could we have the number at the top of the page? 
Ms. (Hart ere isis: 


Mr. Callahan: Is this the new stuff you just told me about? 
Ms. hart: No, it is not the same. 

Mr. Chairman: It is what we have been doing all along. - 
All in favour of the amended motion? 

Motion agreed to. 

Subsection 29a(6), as amended, agreed to. 

Subsections 29a(7) to (12), inclusive, agreed to. 

Mr. Chairman: Is subsection 29a(13) carried? 


Clerk of the Committee: No. That one has a clause 13(a). 


4:30 p.m. 


Mr. Chairman: Sorry. There is a 13(a). We need another '"'or copy" in 
there, bis. Harts 


Ms. Gigantes moves that the proposed clause 29a(13)(a) of the act, as 
set out in the government motion amending subsection 31(3)(b) of the bill, be 
amended by striking out ''and'' in the third line. 


She further moves that the proposed clause 29a(13)(b) .of the act, as set 
out in the said motion, be amended by inserting after ''made'' in the fourth 
line ''and."' 


She further moves that subsection 29a(13) of the act, as set out in the 
said motion, be amended by adding thereto the following clause: 


'(c) require that notice of the amenament or statement of disagreement 
be given to any person or organization to whom the clinical record was 
disclosed within the year before the amendment was requested or the statement 
of disagreement was required.’ 


Ms. Gigantes: That amendment would bring this new section concerning 
clinical records and access thereto by patients into line with Bill 34 on 
freedom of information in that it would require that when a patient had asked 
for an amendment to be made to a clinical record and the amendment was 
approved, or when the patient had made a statement of disagreement to an 


element of the clinical record, that information or the statement of 
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cGisagreement should also be provided to anyone holding copies of that clinical 
record or who had been given the clinical record within the last year. 


Mr. O'Connor: Very briefly, this amendment makes real sense. It 
completes the procedure that seems to be started by clauses 29a(13) (a) and (b) 
in that if the intent of these amendments is to correct errors that may creep 
into patients’ records, it makes sense to complete the process by putting a 
notice of the disagreement in all places where the record is held or where it 
bas been revealea to other persons. 


I would ask Ms. Gigantes for some comments on why she has chosen the 
time period of a year prior to the time when the amendment was requested. Why 
not open it up to any time when the statement has been put on the record? Is 
there any magic in the year? 

Ms. Gigantes: No, I do not think there is, but it is possible it 
would be difficult to track down records that had been held for, or given 
longer than, a year before. If a patient is going to be in continuing 
treatment, this would probably cover the active participants in that treatment. 


Mr. Polsinelli: 1 question why Ms. Gigantes would want the word 
"'and'' removed after clause (a). 


Ms. Gigantes: I was afraid you were going to ask me that. 


Mr. Chairman: Because you are adding clause 29a(13)(c), the "and" 
goes after clause (b). 


Mr. Warner: The ''and'' bas to be removed from clause 29a(13)(a) and 
placed at the end of clause (b) in order to add a third section. 


Ms. Gigantes: Yes. I appreciate the assistance. 

Mr. Chairman: The chair is always willing to assist wherever 
possible, Ms. Gigantes. That is what we are here for: to be helpful. Does that 
satisfy your query, Mr. Polsinelli? 

Mr. Polsinelli: Yes, it does. 

Mr. Chairman: From the appearance of the committee at this point, 
you are ready to vote on this one. Shall the amendment proposed by Ms. 
Gigantes carry? 


Motion agreed to. 


_ Mr. Chairman: I am now going to ask Ms. Hart to move another 
amendment that is a housekeeping amendment. 


Ms. Hart moved that subsection 29a(13) of the act, as set out in the 
proposed subsection 31(3d) of the bill, be amended by inserting after the word 
"examine'’ the words ''or copy.’ 


Motion agreed to. 


Mr. Chairman: Shall subsection 29a(13), as amended, now carry? 
Carried. 


Shall subsection 29a(14) carry? Carried. 
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Subsection 29a(15)? 


Ms. Gigantes: I move that proposed subsection 29a(16)-- 


No. Go ahead; carried. 
Mr. Chairman: I will call for subsection 29a(15) again. Carried. 


Ms. Gigantes moves that proposed subsection 29a(16) of the act, as set 
out in the proposed subsection 31(3d) of the bill, be struck out. 


Ms. Gigantes: This subsection says that people can look at their 
clinical files once they have passed all the tests we have provided for them 
earlier, but they can look at their clinical files only as they were written 
after September 1, 1986. This means that, unlike every other person in this 
province who would go through whatever test to see personal records under the 
freedom of information legislation we are dealing with now, psychiatric 
patients would be able to look only at files that were started on September 1, 
1986. There is no such restriction on access to personal records for any other 
people in this province once Bill 34 goes ahead. 


Mr. Chairman: Ms. Gigantes, you are moving that part of this 
amendment be struck completely, but you have an addition that you may wish to 
speak to at the same time because they are in concert, I believe. 


Ms. Gigantes: Yes. I have replacements for them, but I would like to 
deal with that issue separately. 


Mr. Chairman: All right. If you want to handle it that way, that is 
fine. 


I am going to ask the ministry to comment on Ms. Gigantes's proposed 
amendment, which is to strike out that subsection. Would you comment now, sir? 


Mr. Sharpe: The concern of the ministry--and I believe it was 
expressed by the Ontario Medical Association and possibly by the Ontario 
hospital Association--was that the records that have been produced to date 
were produced under the old or current rules, rules that, as you know, place 
the discretion over whether the actual records are to be disclosed in the 
hands of those who produced the records. A great deal of concern was expressed 
about changing the rules so that the records affected would now be brought 
under access rules, whereas that was not the case when they were produced. 


Mr. O'Connor: I tend to agree with Ms. Gigantes on this one. Surely 
the protection that is there for the doctors, or for the profession, if they 
need protection--perhaps that is the wrong word--is subsection 29a(6). Should 
that not be the only criterion? If it is likely to cause serious harm to the 
treatment or recovery of the patient or physical harm or serious emotional 
harm to another person, then they can make that case before the review board 
and it will not be revealed. 


however, if that criterion, which should be the overriding and, in my 
opinion, the only criterion, is not met, 1 am not very concerned about minor 
embarrassment to psychiatrists who may have made offhand or gratuitous remarks 
that they now do not want to be made public. That is just too damn bad for 
them. The criterion is clearly set out in subsection 29a(6) and should be the 
only criterion. 
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Mr. Sharpe: The concerns I heard the UMA make on this were more 
along the line that the record really is not just material produced within the 
hospital. It is a compilation of material collected from all kinds of other 
sources, including statements made by members of the family and so on. The 
decision about what to put in the record has been somewhat governed by the 
notion that producing it was within the hands of those compiling it. The 
Mental Health Act defines the record as a record compiled in the facility, not 
as a record produced in the facility. Again, I am reflecting the concerns 
expressed by physicians in hospital administration. 


Mr. O'Connor: What are we trying to protect here, though? If the 
criterion as it is set out in subsection 24a(6) has to be met, what is to be 
gained by having the cutoff date? Whom and what are we trying to protect by 
setting a start date of September 1? Perhaps that is a rhetorical question. 


Mr. Warner: Mr. Sharpe, you reiterated for us the concern that was 
expressed by the OMA and, you believe, by the OHA. You have had time to think 
about this one. Do you have any concerns from the viewpoint of the Ministry of 
Health about what the potential problem is in allowing patients who qualify 
under this act to see records that were in existence before September 1, 1986? 


Mr. Sharpe: The tremendous administrative concern has been raised 
that whenever a request is made, the entire file will have to be reviewed by a 
physician. Some of these files, of course, are quite large. They have 
traditionally reflected a compilation of incredible amounts of material. From 
the position of the Ministry of Health, particularly in the institutions that 
are operated directly by the ministry, a great deal of additional medical 
staff time would be involved in reviewing these very large files to determine 
whether the test set out here would be met. 


There was the additional concern, as I indicated earlier, that many 
family members would have expressed views with respect to the treatment of 
patients that would have been incorporated in the file. They would probably 
have been given certain assurances by medical staff that this material would 
be kept away from the patient and would be kept confidential. It might not 
necessarily be information directly affecting the current treatment of a 
patient, because the patient might have been discharged from hospital long 
ago, and it might not necessarily place the person in serious jeopardy. 


Those are the concerns the ministry has had. I cannot speak for Mr. 
Ward, who is not here. I do not know what additional points he might want to 
raise. 


Mr. Warner: Would it be reasonable to assume that if the Ministry of 
Health were involved in a court case, it might be expected to obtain whatever 
files it felt were important for court and would go to whatever lengths were 
permissible in order to obtain the maximum amount of material in preparing for 
a case? In that respect, it would become irrelevant whether it was before or 
after a specific date. It would attempt to obtain whatever material was 
relevant to the case. Is it reasonable to assume that? 


Mr. Sharpe: It is reasonable, but with respect to the court process, 
an amendment carried in 1978 that, using essentially the same test as is set 
out in clauses 29a(6)(a) and (b), permits the withholding of information even 
from the court, even pursuant to a subpoena and even though the material is 
relevant and would otherwise be admissible, where there is the same type of 
potential concern relating to harm to the patient or to someone else. 


Jas 


The answer to your question is yes, any party in judicial proceedings 
woulda attempt to get almost any material it could that was relevant and 
helpful. 


Mr. Warner: In that respect, we are willing to move mountains to 
solve whatever administrative problems might occur. What 1 always have 
difficulty with is trying to use administrative concerns as a way to block a 
principle. We deal with the principle first, and whatever mechanical problems 
exist, then we deal with those and find ways to solve them. 


The principle here is fairly straightforward. If you follow the course 
of this bill, you will find that we have set out certain terms and conditions 
under which a person may obtain his files. Therefore, does it not logically 
follow that you should be able to obtain whatever files exist if you have 
qualified under the act to obtain files? We have introduced this arbitrary 
line, and I quite frankly think it runs counter to the principle of the bill. 


Think about it for a minute. Putting in an arbitrary cutoff line really 
runs counter to the principle of the bill. If everything we have done up to 
this date has set out guidelines in order to qualify to see your files, then 
the principle has to be pretty straightforward and clear that you are now 
entitled to those files. There is not another qualifier put on that. We have 
put them all on the individual at the beginning. 


I ask the members to consider seriously that accepting the government's 
motion the way it is worded, putting in the date of September 1, 1986, runs 
counter to the principle of the bill. It probably should be ruled out of order 
by the chairman, but my colleague has a handy way around that which saves 
embarrassment for the government by simply moving to delete it rather than 
embarrass the government by having it ruled out of order. 


Mr. Chairman: If there is an inference of challenge to the chairman 
on the orderliness of the government's motion, I rule that it is totally in 
order for the government to propose what is before us. All of your remarks up 
until that point are perhaps appropriate to the argument you are raising, but 
the motion is not out of order. 


Mr. Polsinelli: Unlike Mr. Warner, I find this a very difficult call 
to make. It is not as simple as he is making it out to be. In my opinion, we 
are effectively changing the rules of the game after the game has already been 
played. There may have been a number of situations in which. a doctor obtained 
information on the understanding it would be kept confidential and not 
released to the patient. 


I would like the benefit of comments by our Attorney General (Mr. Scott) 
on this amendment. I request that we stand this amendment down until our next 
meeting. I would like to think about it a little longer. I would like to 
consult and have the opinion of the Attorney General before the committee 
deals with this amendment. I move that it be stood down. 


Mr. Chairman: All right. That motion is out of order at the moment. 
I will accept it in a moment, but Mr. Ward may want to make some embellishing 
remarks about the government's position, so I will turn to the parliamentary 
assistant, who will, no doubt, enlighten us completely on the intent of this 
amendment. 


Mr. Ward: I do not think I can make any arguments on this bill that 
have not already been made by Mr. Sharpe, the legal counsel for the ministry, 
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other than to say that the amendments that were put forward do represent some 
movement in those areas. The suggestion not to place any limitations on the 
retroactivity would be unworkable in terms of opening up a review of old 
records ad infinitum. 


4:50 p.m. 


1 also remind the members of the committee that Bill 7 does not 
represent the only opportunity for a review and overhaul of the Mental Health 
Act; 1 know this has been said before. There has been a considerable amount of 
consultation, not just with patients' rights groups but with the OMA, the 
professionals and the hospitals that are involved. I would refer you to the 
most recent newsletter of the Ontario Hospital Association which indicates its 
concern that the committee take this opportunity to change some of the 
recommendations that have been arrived at through consensus and through 
consultation and have had some concurrence along the way, but we now again 
make amendments on an ad hoc basis, not having gone through that extensive 
process. 


lf there are issues that the committee feels should be explored further, 
there will be a time and an opportunity for that. The amendment is one that 
will be resisted strenuously by the professionals involved and by those who 
have responsibility in this regard. I would suggest that the amendment not be 
supported at this time. Those issues can be reviewed when the Mental Health 
Act is before us at a later date. 


Mr. O'Connor: I do not agree with Mr. Ward's final comments. This 
issue is Clearly a Charter of Rights and Freedoms issue in that it deals with 
the rest of the subsections of this particular motion. It is properly dealt 
with by this committee and can be dealt with by this committee. In a private 
conversation with Mr. Polsinelli, 1 indicated that I would be agreeable to 
postponing debate on this until the Attorney General (Mr. Scott) was here. 
However, we have now heard from the government representative on the issue 
and, notwithstanding what I said to him, 1 would be content to vote on the 
matter today unless the committee feels strongly that we should hear from the 
Attorney General. 1 wonder what that will add to the debate in that the 
government's position has been eloquently put by Mr. Ward. 


Mr. Chairman: It is Mr. Polsinelli's intent to place a motion to 
stand down this section until the Attorney General appears before the 
committee tomorrow. I will allow Ms. Gigantes to have the final word on the 
matter and while she is speaking you can make your decision.as to whether you 
want to deal with it today or whether you want to stand it down. 


Ms. Gigantes: Bill 34, which originally included access by 
psychiatric patients to their clinical records, was amended. It was amended 
for the purposes of including psychiatric patients’ access to their clinical 
files in this review by Bill 7 of the Mental Health Act. In Bill 34, there was 
no time limit. In fact, psychiatric facilities and clinical records of 
psychiatric patients were being treated exactly like other institutions and 
other personal records held by the government in that, when a person had right 
of access to that personal record, there was no time limit on the date from 
which that right would become operative. 


The problem with the suggestion that in September 1986 we start to allow 
psychiatric patients, if they qualify, to look at their personal records is 
that we are treating them, and the institutions which treat them, entirely 
differently from any other institution or any other persons in Ontario. It 
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does not sit with the bill 7 equality rights context. Do not forget that 

everybody who works in the Ministry of Community and Social Services and whose 
files contain personal records on people, would like to make sure that people 
could not ask for their personal records except starting in September 1, 1986. 


Everyone affected by Bill 34 would be pleased; every institution would 
be very pleased. Mr. O'Connor has said it as well as I can, that given the 
kinds of tests we have already put in this section, there is absolutely no 
reason that a right granted to every other person in relation to any other 
institution or institutional setting in Ontario should be denied to 
psychiatric patients. 


Mr. Polsinelli: Ms. Gigantes makes a potent argument when it comes 
to her amendment to this subsection. Mr. O'Connor also makes a very strong 
argument with respect to the subsection. 1 am convinced by neither the 
subsection nor the amendment that has been been put by Ms. Gigantes. 


I would still like to postpone voting on this amendment. 1 would like to 
hear the opinion of the Attorney General and to canvass in my own mind the 
pros and cons and ramifications of changing the rules someplace down the road 
with respect to the Mental Health Act and the clinical records of patients. I 
do not like the idea, because at some point in acquiring information, doctors 
may have given assurances to individuals who gave them information that the~ 
information would be kept confidential. Then, through a swift stroke of the 
government pen, the legislation that initially protected the physician and 
psychiatrist is no longer there. If the committee is prepared to deal with 
this amendment, then we will have to deal with it today, but I would prefer to 
deal with it at our next meeting, and I so move. 


Mr. Chairman: Mr. Polsinelli's moves that this amendment is held 
over and set down until tomorrow when the Attorney General is here. 


All in favour of that motion? Opposed? 


I assume Ms. Gigantes would vote to deal with it now, but she did not. 
Which way did you want to vote, Ms. Gigantes? 


Ms. Gigantes: I am rather torn. 1 will vote to postpone it. 
Motion agreed to. 


Mr. Chairman: The matter is postponed. We will set aside both of 
those motions on Bill 31 which are proposed by Ms. Gigantes until tomorrow 
when the Attorney General is here. 


Mr. Polsinelli: Mr. Chairman, is that tomorrow or next session? 


Mr. Chairman: Tomorrow is the next session. The Attorney General 
will be here. 


That is the way your motion will be worded, Ms. Gigantes. It will be 
resurrected and dealt with tomorrow. 


Mr. O'Connor: Mr. Chairman, he will not be here tomorrow because 
there is no sitting tomorrow. 


Mr. Chairman: No, I have been advised he is going to be here for an 
hour. During the hour he is here we will take this right off the top, with the 
permission of the committee members. 
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Mr. Polsinelli: Shall we be having a special sitting tomorrow, on 
Wednesday? The committee normally meets on Mondays and Tuesdays. 


Mr. Chairman: We are going to be sitting tomorrow for at least the 
hour that the Attorney General is here. 


Mr. Polsinelli: Mr. Chairman, I am losing track of the days of the 
week. When one works seven days a week without the weekend as a buffer, one 
loses track of whether it is Monday, Tuesday or Wednesday. I was under the 
misapprehension that today was Tuesday. 


Mr. Warner: Today is Monday. 


Mr. Chairman: There are some on this committee who have suggested 
from time to time that you did not know what day of the week it was, Mr. 
Polsinelli. 1 have defended you on all those occasions and indicated you did 
know what time of the day it was. 


For the purpose of simplicity, it will be tomorrow during the-visit of 
the Attorney General to this committee. He will be here for about an hour. 


Ms. Gigantes, the clerk is asking whether you want to deal with the 
second part of your amendments; not the struck-down section, but the follow-up 
section to that. 


Ms. Gigantes: I am happy to deal with them now if the conmittee 
would Like to do that. They are commected to this section, as noted, but they 
are not directly related to the amendment we have just discussed. 


Mr. Chairman: Let us deal with them now then. 
5p. 


Ms. Gigantes: They do assume that the numbers will change, but I 
hope committee members will just make an adjustment. 


Mr. Chairman: Ms. Gigantes moves that proposed section 29a of the 
act, aS set out in the government motion amending subsection 31(3d) of the 
bill, be amended by adding thereto the following subsections: 


(16) Where a patient has not attained the age of 16 years or is not 
mentally competent, a person authorized under subsection 35(2£) to make 
decisions about the patient's treatment is entitled to examine and copy the 
clinical record of the patient's observation, assessment, care and treatment 
in a psychiatric facility or a copy of that record. 


''(17) Subsections 2 to 13, inclusive, apply with necessary modifications 
to the disclosure of the patient's record to a person mentioned in subsection 
TA 


Ms. Gigantes: What these amendments essentially provide for is that 
the proxy, or the person who has substitute consent, can see the records ana 
copy the records, on the same basis as the competent patient. 


Mr. Chairman: Do any members of the committee wish to speak to the 
proposed amendments? 


Mr. Polsinelli: Perhaps Ms. Gigantes can give me some direction with 
respect to this amendment. I cannot find subsection B35 Chios 
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Ms. Gigantes: That is because subsection 35(2f) was the previous 
amenament, which I did not get passed. 


Mr. Polsinelli: Does your amendment still make sense, then? 
Ms. Gigantes: You have to substitute the correct subsection number. 
Mr. Chairman: The number is missing. 


Mr. Polsinelli: I am still lost. You had that whole package with 
respect to proxy consent, which did not get carried. 


Ms. Gigantes: That is right. 


Mr. Polsinelli: This would have been an unnecessary amendment if 
that package had carried. 


Ms. Gigantes: No. It applies whether that package carries or not. It 
simply refers to how we set up proxy consent. The government has already 
addressed that matter. However we set it up, it says that under this section, 
dealing with access to clinical records, the amendment or statement of this 
agreement shall be available to the person giving substitute consent. 


Mr. Polsinelli: Was proxy consent established through this 
amendment? I do not think we have done that yet. When you had the package 
before us, I remember that the whole issue of proxy consent was defeated, 
pending the report from the committee studying the whole issue of substitute 
consent. If we pass this amendment without anything in place allowing for 
proxy consent-- 


Ms. Gigantes: No. We now have proxy consent in place in the Mental 
Health Act. 


Mr. Polsinelli: Where? 
Ms. Gigantes: What section is it? 
Mr. Polsinelli: Are you dealing with nearest relatives, clause LG! 


Ms. Gigantes: No. That simply deals with definitions. What section 
should we be looking at? 


Mr. Sharpe: Clause 29(3)(b) of the act speaks in terms of nearest 
relatives. Where the patient is incompetent or under age, the nearest relative 
steps in as the proxy. Section 35, the treatment provision, also has something 
dealing with substitute decision-making. 


We have proxy in so far as we recognize a family member, a relative or 
guardian, but the principle that has not been accepted is the designation of a 
proxy through a power of attorney. 


Ms. Gigantes: Are you saying that we should be referring to section 
35 when we are dealing with this amendment? 


Mr. Sharpe: If we are talking about proxy with regard to access to 
the record, clause 29(3)(b) of the current act says that if a patient has not 
attained the age of majority, which is now 16, or is not competent, the 
consent of the nearest relative takes the place of the consent of the patient. 
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There is some proxy discussion in the confidentiality provision. Also, 
subsection 35(2) also has a proxy for consent to psychiatric treatment. 


Ms. Gigantes: Let me ask this, then. The question Mr. Polsinelli 
raises is: what kind of access to a clinical record does the government intend 


by a person other than the patient? There is no provision in this new section 
on which we are working. ke 


Mr. Sharpe: With respect to access where there is a discretion with 
the officer in Charge, which is the current rule, the provision in 29 would 
remain the same. In other words, the government amendment suggests that if the 
patient wants to see his own record, he now has a right to see it under the 
amendments. 


Ms. Gigantes: A competent patient. 


Mr. Sharpe: A competent patient. If a proxy, or a substitute 
decision-maker, such as a relative, wishes to see jt, that remains within the 
discretion of the hospital. The rationale is to avoid family members demanding 
and obtaining access to records and thereby being able to sift through files 
in which they may have an interest quite distinct from that of the patient. 
There may be, for example, some kind of dispute with regard to assets, a 
matrimonial situation, etc. 


If one included the proxy's ability to demand access, in addition to 
that of the patient himself, one could open up a real problem area where the 
patient might be quite opposed to having his family member sift through his 
file. However, neither the patient nor the hospital would be in a position to 
say no. I think the thrust of Bill 34 is to provide a right of access to those 
persons about whom information is kept, and not to let someone else step in 
and gain access. There is a matter of privacy. 


Ms. Gigantes: We are not talking about any old person, right? We are 
talking about a person who is defined under the act, under the list in clause 
Gi 


Mr. oharpe: That is correct. 


Ms. Gigantes: So we are talking about one person. We are talking 
about the person who has consent to treatment established under this act. 


Mr. Sharpe: That is correct. 


Ms. Gigantes: Now, why the hell should a person who has consented to 
treatment not have access under this act to the clinical record? That person 
is presumed to be acting in the best interest of the noncompetent patient. How 
can that person act in the best interests of the noncompetent patient if that 
person cannot, as a matter of course, within the definitions we have put down 
about access to clinical records, have access to the clinical records? 


Mr. Sharpe: The concern when this was formulated, and the example 
given, was that when you are making a decision with respect to someone's 
treatment on a substitute basis, the decision is limited. It is restricted to 
the particular form of treatment, the risks and so on. 


When one is looking to gain access to an entire record, it is a much 
greater intrusion in the sense that one is not respecting necessarily the 
privacy of the individual by opening the whole file. For example, there may be 
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statements recorded in the file indicating that the particular family member 
might have been partially to blame for the condition of the patient, or 
whatever. 


3:10 p.m. 


There were all kinds of reasons given when we were discussing this as to 
why access by the substitute decision-maker should remain within the 
discretion of the hospital. The hospital, as I said earlier, still has an 
obligation to provide the substitute decision-maker with very complete 
information. However, it is within their control now as to whether that 
disclosure is going to be by providing actual access to the entire file. It 
was felt that when you are dealing with someone other than the patient, it is 
important that this be made and kept discretionary. In other words, the right 
to force disclosure should be only that of the patient themselves. That is the 


policy. 


Ms. Gigantes: I am having grave difficulties. we have a noncompetent 
patient. We have a person designated under the act, in careful thought by the 
ministry, to be the person who has the patient's best interests in mind, who 
can give consent to treatment. Here we are not necessarily talking about one 
dose of drugs or one round of shock therapy. We are talking about treatment, a 
whole program, perhaps. Yet that person will have a right to look at the 
clinical file only at the discretion of the officer in charge, not even within 
the limited access provisions we have made for the competent person. 


I do not understand how can we can get so muddle-minded about what we 
are doing here. How can we say that when a person becomes noncompetent, 
nobody, except at the discretion of the treating physician or the officer in 
charge, will have access to the clinical record? I find that absolutely in 
contradiction to what the government says it is trying to do. 


Mr. O'Connor: Just to comment on the argument made about the comment 
in the file about an adult person who may have contributed to the illness of 
an under-l6-year-old or a noncompetent person, surely we go back to subsection 
29a(6). Is the test not set out there? Should the doctor not, if he does not 
want to reveal the file, take this position on the basis that it would be 
harmful to the patient's recovery and then let the review board make that 
decision? 


In addition to the criteria set out in subsection 29a(6) by the 
government's amendments, we seem to be attempting to create other criteria and 
other tests that have to be met. One is that September 1 is some magical date 
after which everything can be revealed. Another is that the primary 
decision-maker for a noncompetent person or a person under 16 should not have 
access to the record. 1 have a lot of faith in the test set out in subsection 
29a(6) and in the committee designed to review these types of things, and I 
wonder why the the amendments that have been suggested to delete subsection 
29a(16), and the additions, ought not to be considered by the government. 


Mr. Chairman: Ms. Gigantes, there is a slight modification in the 
wording of your amendment to subsection 29a(16). Do you want to read that into 
the record? 


Ms. Gigantes: Yes. I will ask our legal counsel to read out her 
suggested change there. 
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Mr. Chairman: I have it here; I will read it for you from the 
beginning: "(16) Where a patient has not attained the age of 16 years or is 
not mentally competent,'' then we strike out everything starting with the word 
"4" Gown to the fourth line ending at the word "treatment,'’ so that it now 
reads, ''the patient's nearest relative is entitled to examine and copy’ and so 


on to the bottom of that line. That is the change Ms. Gigantes has agreed to, 
and her amendment will be as I have just read. me 23 


Mr. Warner: I want to make sure I have clear in my mind what the 
ministry is saying. You are telling us that if I am 15 years of age and 
competent, my parents do not have access to the file except if the hospital or 
the doctor agrees; but if I am 16 and competent and if I go through the review 
board process, after September 1, 1986, I will be able to obtain the 
information. Is that correct? 


Mr. Sharpe: If you are 15, you cannot technically be competent to 
consent to the release of information. 


Mr. Warner: Not technically, but medically I might be. : 


Mr. Sharpe: You might actually be competent, but not for purposes of 
having the ability to consent in this form. If you are 15, therefore, you are 
deemed incompetent for these purposes, and if this amendment carries, then 
your parent or guardian would have a right to go through the files. 


This does raise other issues that we have all heard about: the question 
of protecting the privacy of a young person and his file. In some areas, such 
as birth control, it is considered important to maintain confidentiality. This 
would not permit the hospital or the physician to withhold anything, of 
course, unless it met the test of substantial or serious harm to the treatment 
of the patient or to a third person. 


Ms. Gigantes: Or emotional harm. 

Mr. Warner: In addition to all the qualifiers that have been put in 
here, aS many as there may be, now we have also divided folks into two 
distinct categories. Is that right‘ 

Mr. Sharpe: In terms of age? Is that your point? 

Mr. Warner: Yes. 


Mr. Sharpe: That is correct. 


Mr. Warner: So we now make it even more complicated. Some folks will 
be treated fairly and others will not. 


Mr. Sharpe: There has been a division up until now. The division has 
been one of age of majority. A government motion has carried that reduces it 
to 16 for the sake of uniformity and consistency. 


Mr. Haggerty: I have just one question for clarification. If we were 
to adopt the motion put forward now to amend the act, what effect would it 
have on the Young Offenders Act? 


Mr. Sharpe: Regarding the Young Offenders Act, Ottawa accepted an 
amendment with respect to confidentiality that was proposed by Ontario. It 
permits the withholding of information in a report provided to court on a 
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young person where disclosure could result in the same kinds of tests as are 
set out in the government amendment. The question of access and the rules for 
protecting confidentiality, regulating the collection of information and so on 
are consistent in the sense of the government amendments, but with the 
amendment that is now on the table, they would change the way it is handled. 

The question of which would take precedence would be a matter for the 
court to decide. It used to be that one assumed the federal legislation took 
precedence, but there have been some recent decisions suggesting that the more 
specific legislation--in this case, the provincial act regulating records--may 
be given priority. There would certainly be a conflict between the two 
statutes. Then it would remain for a court to decide which would override 
which. 

Mr. Chairman: Are there further comments? Are you ready for the 
motion on these two subsections? Shall the amendment proposed by Ms. Gigantes 
carry? Opposed? 

The vote is five to four. Would Mr. Ward like the vote taken again? 

Mr. Turner: Lo you want a recorded vote? 


Mr. Chairman: I would be pleased to call the vote again. Are you 
satisfied with the vote? 


Mr. Ward: May we have a recorded vote? 

Mr. Chairman: We can have a recorded vote if you wish. 

Mr. Warner: He is not a member of the committee. 

Mr. Turner: No, I did not request it. It was Mr. Ward. 

Mr. Chairman: Mr. Ward is requesting a recorded vote. 

Mr. Warner: It is not his privilege to request a recorded vote. 
Mr. Callahan: I will request it. 

Mr. Chairman: Mr. Callahan has requested a recorded vote. 


The committee divided on Ms. Gigantes's amendment, which was agreed to 
on the following vote: 


Ayes 
Gigantes, O'Connor, Partington, Turner, Warner. 
Nays 
Callahan, Haggerty, Hart, Polsinelli. 
Ayes 5; nays 4. 


Mr. Chairman: We have still another strange alliance. I will leave 
that to those of you who wish to-- 


Mr. Polsinelli: Opposites have been known to attract. 
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5:20 p.m. 
Mr. Chairman: Opposites attract. 
Where do we go from here? Give us a moment. There are some to which we 
cannot return, because we require other people to be here during the course of 


those discussions. 


Clerk of the Committee: No. We have to carry this before we can deal 
with those two. 


Mr. Chairman: We cannot carry that, because we have to have the 
Attorney General here on part of it. Thus, we cannot deal with all of 
subsection 31(3d) until we have the Attorney General to complete it for us. 
What can we move to? 

Clerk of the Committee: Ms. Gigantes's number 14. 

Mr. Chairman: We can go to amendment number 14, proposed by Ms. 
Gigantes under section 31. I will give you a moment to find it. Are you 
comfortable moving to that section, Ms. Gigantes? 


Inter jection: That is number 14? 
Ms. Gigantes: Yes. 


Mr. Chairman: tt is numbered at the top of the right-hand corner for 
indexing-purposes-only. 

Ms. Gigantes: I do not know what you are talking about. 

Mr. Warner: I think he means this one. 


Inter jection: Subsection 29(2)? 


Mr. Chairman: Subsection 29(3). It is Ms. Gigantes's motion under 
section 31 of the bill. 


Ms. Gigantes: No. You are dealing with the old package of my 


amendments. 

Mr. Polsinelli: We have a new package. © 

Ms. Gigantes: We have a new package with my amendments. The next one 
I have to deal with would be section 30a, which replaces the old motion number 
20 standing in my name. 


Mr. Chairman: What is that number for our index? 


Ms. Gigantes: It is numbered 20, government 19, at the top 
right-hand corner. 


Mr. Chairman: I have no objection to moving to that one, if you like. 


Ms. Gigantes: It is section 30a of the said act. It is government 
number 19. 1 believe we have government amendments to deal with before that. 


Mr. Chairman: We do. If you will give us a moment, we will work it 
out to make sure we have the right section. 
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I believe we can deal with the index number 1l6. 
Ms. Gigantes: It is number l5da. 


Mr. Chairman: No. There was a reason we could not deal with l5a. I 
just asked about that one. Why can we not deal with 15a now’? 


Clerk of the Committee: It was carried. 


Mr. Chairman: That is why we cannot deal with it. I knew there was a 
good reason; I just could not think of what it was. 


I am talking about the index number 16 in the top right-hand corner. If 
you have them in order, they should be relatively easy to find. This is the 
government's amendment. Mr. Ward, would you like to take it upon yourself to 
clarify the government's position with respect to this one? 


Mr. Ward: I believe it is consistent with the amendments that were 
previously introduced. 


Mr. Callahan: Motion 15a was carried on June 3, by the way. 

Mr. Warner: We are dealing with 16. 

Mr. Chairman: Ms. Hart, are you moving this? 

Ms. Hart: You go ahead. 

Mr. Chairman: Am I correct in assuming this is simply a technical 
amendment in keeping with what we have done throughout this bill, that it is 
really a housekeeping amendment? 


Mr. Ward: As usual, Mr. Chairman, you are absolutely correct. 


Mr. Chairman: Mr. Callahan has offered to move this, but I would 
prefer that Ms. Hart do it. 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsections: 


(3a) Clause 29(9)(a) of the said act is amended by striking out 
'‘majority' in the first line and inserting in lieu thereof 16 years. 


"(3b) Clause 29(9)(b) of the said act is amended by striking out 
'majority' in the second line and inserting in lieu thereof '16 years. 


(3c) Clause 29(9)(c) of the said act is amended by striking out 
‘majority’ in the fifth line and inserting in lieu thereof ‘16 years. es 


Mr. Chairman: Carried? 


Ms. Gigantes: No. 


Mr. Chairman: Sorry. I thought there would be no discussion on this 
one. 


Ms Gigantes: As I understand this section, these amendments deal 
with changing the old act, so that instead of dealing with a person who is 18 
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years of age, we are making certain provisions for a person who is 16 years of 
age. That includes disclosure of records, use of material and clinical records 
for research studies and so on, disclosure for subpoena purposes and court 
proceedings and all the matter that is covered in section 29. 


My concern here is that we had some discussion early on about what 
provisions were going to be made for persons 12 to 16 years old who were in 
schedule 1 facilities. It was also my understanding that we were going to 
consider attempting to treat them with some consistency in our law and that we 
would have some suggestions from the ministry on the subject. 


I would like to raise it now. If we do not have proposals right now, lI 
would like to give notice that, before we sum up Our discussions, we do deal 
with that matter. Perhaps the ministry has a response now. 


Mr. Ward: The amendments before you deal with the disclosure 
provisions previously passed. Un the issue of those between the ages of 12 and 
16, which I believe we talked about at the outset a couple of weeks ago-- 


Ms. Gigantes: Yes. rf 


Mr. Ward: --we have drafted some proposals through the Ministry of 
Health. We have submitted them to the Ministry of the Attorney General to look 
at them in terms of their consistency with other legislation. It is , 
anticipated that we will bring something back to the committee in that regard, 
but it should not impact directly on these amendments, which relate only to 
subsection 29(9). 


Ms. Gigantes: I just raised it at the next reasonable opportunity. 


Mr. Ward: We do have some proposals over at the Ministry of the 
Attorney General right now, and perhaps tomorrow or a little later on 1 will 
come back to the committee with them. 


Ms. Gigantes: So we will have amendments. 
Mr. Ward: You will have some proposals to look at; I cannot 


guarantee that you will have amendments. We sent our proposals to the Ministry 
of the Attorney General and we will report back to the committee. 


Ms. Gigantes: Okay. Thank you. 


Mr. Chairman: Are you ready to deal with this, then? Is this carried? 


Motion agreed to. 


53350. p.m. 


Mr. Chairman: We can now move on to motion 17. I would ask the 
coumittee members to make certain that, in dealing with this, they have the 
new page 17, which was given out on May 27, 1986. Destroy the old one, if you 
will. 


Mr. Ward, would Li 
pevermencee uld you like to speak to the amendment on the part of the 


Mr. Ward: It is consistent with or ancillary to other amended 
sections of the act, changing the setup modestly, at least in terms of the 
review boards. It is self-explanatory. 


Os 


Mr. Chairman: Could I have a government member to move the 
amendment, and then I will ask Ms. Gigantes to speak to it? 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsections: 


''(3e) Subsections 30(1), (2), (3) and (4) of the said act are repealed 
and the following substituted therefor: oe he 


"'30(1) The Lieutentant Governor in Council shall appoint such number of 
psychiatrists, barristers and solicitors and persons who are not psychiatrists 
or barristers and solicitors as it considers appropriate as members of the 
review board and shall designate a person to be the co-ordinator of the review 
board. 


(2) The review board shall sit in panels of three or five members, at 
least one and not more than two of whom are psychiatrists, at least one and 
not more than two of whom are barristers and solicitors and at least one of 
whom is not a psychiatrist or a barrister and solicitor. 


"(3) The Lieutenant Governor in Council shall designate from among the 
members chairmen and alternative chairmen for the panels. 


(4) The co-ordinator of the review board shall assign the members to- 
sit on the various panels of the review board and shall designate the 
psychiatric facilities in respect of which each panel has jurisdicition." 


Before we move to Ms. Gigantes, the chair would like to take note of the 
fact that Mr. Callahan is physically here. 


Ms. Gigantes: On this amendment, how many board members and panels 
does the government contemplate? 

Mr. Ward: My understanding is that there is one review board that 
will sit in panels. 


Ms. Gigantes: With how many members on the review board? 


Mr. Ward: There is a pool of up to 100. The pool of review board 


—— 


members will git in panels rather than have what began as five regional boards 
and has expanded to 12. 


Ms. Gigantes: Has it been determined how many of each category, 
i-e., how many psychiatrists, how many barristers and solicitors and how many 
people who are neither? 


Mr. Ward: If you look at subsection 2, you will see the breakdown of 
each panel. The 100 members or whatever the pool would. be proportionate on 
that basis so there would be the right mix available for the panels. 


Ms. Gigantes: That does not help me. We know that on the panel at 
least one must be a psychiatrist, not more than two, at least one must be a 
barrister, not more than two and at least one must be neither. Does that mean 
we will have on that review board of 100 people 40 barristers-~-and solicitors, 
40 psychiatrists and 20 other people? 


Mr. Ward: I have not looked at the percentages, but in looking at 
the structure of the panel and taking that as a percentage, it would be from 
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20 to 30 per cent psychiatrists and from 20 to 30 per cent barristers and 
solicitors. There is a range. Do you want us to tie down the number and 
predetermine exactly how many of each? 


Mr. Lwart: In some areas you might have five lawyers, all of whom 
could be available at any time. Another area might need a panel of 15 lawyers 
because their availability is not that great. It may vary from one part of the 
province to another. 


Ms. Gigantes: We are doing away with the regional board situation, 
but we are going to run it as if it is a regional board. 


Mr. Ward: There will be a pool of board members available to sit on 
the panels. As has been indicated, not only with lawyers but also with 
psychiatrists, you do run into availability problems. Having five 
psychiatrists from one area may not be appropriate, if they are not going to 
be available for a hearing, so that is left as discretionary. 


Ms. Gigantes: I am curious about what we are achieving here. We are 
doing away with the regional board structure but we are, in effect, setting up 
a regional board which is one big unit that will operate on a regional basis. 


Mr. Ward: How will it operate on a regional basis? If there is a 
pool available of resources ste personnel to sit on panels, that is not unlike 
many other boards. 


Ms. Gigantes: A psychiatrist from Uttawa is not going to be dealing 
with a review board matter on a question arising in Toronto. 


Mrs. Mauro: There were five regional psychiatric review boards: one 
in the northwest, one in the northeast, one in the east, one in the centre and 
cone in the southwest. We were finding the boards could not respond to hearings 
in a timely fashion. What we have now is 12 regional boards, one in each urban 
centre where there is a major psychiatric facility. We have regional review 
boards for Toronto east, Toronto west, brockville, Kingston and Ottawa, where 
there are major psychiatric hospitals, and there are 12 panels in all set uD. 


That makes the hearings more timely and there is a local resource right within 
tnerurbarr Centre. 


Ms. Gigantes: What does it benefit us to call it one board as 
opposed to 12 regional boards? 


‘Mrs. Mauro: It is a province-wide panel, and the 12 chairmen have a 
pool of about 100 people to draw upon. In some cases, you might have an Ottawa 
physician who would have a conflict because he had seen that patient in the 
past, and the chairman for Ottawa could draw upon psychiatrists in Toronto or 
Hamilton. 


Ms. Gigantes: That is precisely what I am trying to get at. Will 
there be some crossover appointments? 


Mrs. Mauro: Only where necessary. 


Mr. Chairman: Standing orders require that we recess to vote when 
the bells are ringing. 


The committee recessed at 5:39 p.m. 
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Mr. Chairman: We can resume at the point when we were interrupted by 
the vote in the House. Mr. O'Connor is the next speaker on this amendment. 


Mr. O'Connor: I will forgo my position. It being 6:30, I move 
adjournment of the committee. 


Mr. Chairman: If we could, I would like to deal with this before we 
adjourn. Do you mind doing that? 


Mr. G'Connor: No. 


Mr. Chairman: Shall the amended motion on subsection 31(3e) with 
attendant subsections carry? 


Motion agreed to. 
Ms. Gigantes: Mr. O'Connor wanted to speak on it. 
Mr. Chairman: He stood down his opportunity. 


The committee adjourned at 6:30 p.m. 
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The committee met at 4 p.m. in room 228. 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


Mr. Chairman: Members of the committee, 1 see a quorum, so we can 
get under way. 


We were dealing with motion 13 on your index sheet. Those are the 
circled numbers in the top right-hand corners. We had agreed to defer further 
discussion on Ms. Gigantes's proposal to delete subsection 29a(16). We had 
further agreed that the delay in discussion would take place until the 
Attorney General (Mr. Scott) was able to be here with us. 


There would be some value, Ms. Gigantes, in your reviewing briefly, if 
you would, some of the arguments you have already put before us. I will give 
you the floor to so do. 


Ms. Gigantes: You are so kind, but I cannot figure out where you are. 


Mr. Chairman: You are dealing with subsection 29a(16). Did your 
amendment call for deletion of that? 


Ms. Gigantes: Yes, it did. 


Mr. Chairman: That is what this debate is all about. 
Ms. Gigantes: Is that what you want me to talk about? 


Mr. Chairman: I think you should put your arguments before the 
Attorney General, and let him respond, if you would. 


Ms. Gigantes: I would have hoped that the Attorney General had read 
Instant Hansard, but of course we do not have it, do we? 


Mr. Chairman: We do not have Hansard for yesterday. 


Ms. Gigantes: The Attorney General will certainly understand the 
object of the amendment. 


It ensures that the access to personal records available to everybody 
else in the province within the limitations of access provided for in bill 
34--which are generally wider than the access provisions provided under this 
legislation for psychiatric patients to see their own personal clinical 
records--affects those records which have been in existence, as well as 
patients' current treatment, current appeals, current whatever in our 
psychiatric facilities. 
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In that way, psychiatric patients will be given the kind of access to 
their clinical records that they would have had had they been treated as 
originally proposed under Bill 34. 


We further discussed the fact that the tests a psychiatric patient had 
to pass to get access to a clinical file were much stronger than I personally 
would have liked to see. Those tests are in existence, according to the work 
we have done now, and I see no reason why we should be limiting the access to 
records created after September 1, 1986. 


Hon. Mr. Scott: Frankly, I am opposed to the amendment on a number 
of grounds. 


First, let me tell you what I am not concerned about. I am not, at the 
moment, concerned about any proprietary interest, if any, of the doctor. For 
these purposes, I do not regard him as having a proprietary interest in the 
document per se. 


I am not concerned to protect the doctor by shielding this information. 
That is not my motive. If that were the only consideration, I would support 
the amendment. What I am concerned about is a much more fundamental question, 
which can be divided into two parts. 


First, this legislation is retroactive in the precise sense that it will 
apply to documents that came into existence at an earlier time, when there was 
a rule of confidentiality with respect to them. I am not opposed to 
retroactive legislation in every case. Much freedom of information 
legislation, for example, is retroactive. I have no troubles with it. 


The trouble I have here--and we will deal with it in the Freedom of 
Information and Protection of Privacy Act when we come to third party 
information--is that the doctor's record will often be composed of information 
given to him by third parties on the basis that it was going to be 
confidential and private. 


Once this act is passed, everybody will be deemed to know--because 
ignorance of the law is no excuse--that they cannot give information on the 
basis of confidentiality. It may be disclosed to the patient. However, when 
the records prior to September 1, 1986, were prepared, family members and 
third parties believed they could tell a doctor something that would not be 
disclosed to the patient. It is really that I am particularly concerned about. 


If a member of a family is a patient, for example, his mother and father 
and other family members may be interviewed by the doctor in an effort to get 
a history or a complete understanding of the condition of the patient. They 
gave that information, 1 am quite confident, in many cases, on the basis that: 

"You will not tell anybody I said this, will you? But this is what I think or 
this is what I feel or this is what I saw in respect of the patient's 
conduct.'’ That information will all now become public and I frankly think that 
is a grave disservice to the people who provided that information in 
circumstances when they believed it to be confidential. 


In the future they will have nothing to complain about but if, for 
example, I had been interviewed and gave information on the understanding that 
it would be private to the doctor, I think it is a major matter to require its 
disclosure, at least without my consent. Therefore, I would oppose the section 
as unfair. 
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Mr. O'Connor: It seems to me that there are three interests that 
require consideration or protection, if you will, in this discussion. 


The first, obviously, is the patient. His or her interests are 
absolutely at stake. 


Second are the family members, as the Attorney General has indicated. 
Family members and friends may have given information to the psychiatrist, in 
the interest of assisting the patient, which may not now be of assistance to 
the patient should he see it. lt may cause trouble between family members and 
the patient, or friends and the patient. 


The third interest, of course, is that of the doctors involved. I am 
happy to hear the Attorney General acknowledge that he is not concerned with 
the embarrassment that might come to a doctor who has flippantly said 
something in a record or something which he now would not want the patient to 
see. I expressed that view myself yesterday and I guess we are ad idem on that 
point. 

With regard to the other two people to be concerned with, and protected 
if necessary, it seems to me that by making the argument he has, he is arguing 
that the protections of subsection 29a(6) are somehow insufficient. If we 
agree that subsection 6 is the test that should be applied, then we surely 
should rely on that test and on the protection set out in that subsection. So 
if the doctor wishes to not reveal the record to a patient and refuses to do 
so and an application is brought before the committee, then the test to be 
applied is whether "serious harm to the treatment or recovery of the patient'’ 
would result. In that regard the comments made by the family members or 
friends of the patient would be taken into account. Or the second section, the 
second test, "serious physical harm or serious emotional harm to another 
person'' would be taken into account particularly with regard to the concerns 
of family members and friends. 


I would suggest that we are contradicting ourselves if, on the one hand, 
we say that is a sufficient test but, on the other hand, we do not want to 
reveal anything before a particular date, thereby declaring that the test does 
not apply before that date and is somehow insufficient. To say that 
information was given privately, on the assumption that it would be held 
privately and now it is to be made public, is absolutely incorrect. There is 
no suggestion that this record or information is going to be made public. It 
is going to be made available to the patient only. There is going to be 
nothing public about it and I would suggest that is an incorrect assumption on 
the part of the Attorney General. For those reasons, 1 would suggest that this 
amendment of Ms. Gigantes's should be supported. 


4:10 p.m. 


Hon. Mr. Scott: As my assumptions have been attacked by Mr. 
O'Connor, perhaps I could make this observation. Let us assume that my father 
has a serious mental illness. In those circumstances it would be routine for a 
psychiatrist treating him to interview his children and his wife. They would 
be interviewed for the purpose of getting accounts of events that have 
occurred in the home, and getting ad hoc assessments of no particular medical 
value, except to the doctor in trying to piece together the origins of the 
disability or the requirements of treatment. 


Much will be said in those conversations that is anecdotal and 
absolutely personal to a family relationship. That information is given by the 


J-4 


wife and children, by and large, with the best will in the world in an effort 
to help the doctor come to grips with the medical problem. It is also given on 
the understanding that it will be held confidential. 


That rule is as old as, if not older than, the reporter's rule that 
sources are confidential. All that material will now be disclosed at my 
father's request. 


Mr. O'Connor: No, it will not. 


Hon. Mr. Scott: Except material that may only be protected by 
subsection 6. Subsection 6 says that if I, the son, object to my father seeing 
the comments I have made on the file, I may appear with him before the review 
board and assert that if my father sees what I have said about him, I will 
suffer severe emotional harm. Now that is almost as bad as disclosing the 
information. 


Mr. O'Connor says two things. If the family members have given the 
doctor this information, it must either be released over their objeetion, or 
they will be allowed to have a review board hearing in which they can assert 
emotional harm will result if it is released. It seems to me that either of 
those things are absolutely destructive of the way the information was given, 
the purpose for which it was given. More important, they rum the real risk of 
doing serious damage to what may be left of that family unit. It makes no 
sense at all. 


I recognize we are making a new rule, but let us make it for the future 
so that brothers and sisters, mothers and fathers and husbands and wives who 
talk to psychiatrists about a patient will know they do so at the risk of it 
being disclosed. 


To expose members of families to that possibility after all these years 
is absolutely unfair. To go further and say, if you want to resist it you have 
to satisfy a tribunal that you will suffer serious emotional harm, when the 
harm will be the destruction of your family relationship, is to be excessively 
legalistic. It makes no sense. The hardship, unpleasantness and unhappiness it 
will cause to innocent family members who gave information to help their sick 
brother, father or relative is extreme and I would not reconmend it. 


Ms. Gigantes: The description we just heard from the minister of the 
process we are involved in creating appals me. May I call the attention of the 
committee to motion 13, the second page? Would members read -after subsection 
6, subsections 7 and 8? Mr. O'Connor, could I ask you to take a look at 
sections 7 and 8? 


There is no suggestion that a third party be involved in a review board 
hearing. 


Hon. Mr. Scott: Could I ask a question? 
Ms. Gigantes: Subsection 7 says: ''The patient and the attending 
physician may make submissions to the review board before it makes its 


decision." 


Subsection 8 says: ''The review board shall hear any submissions from the 
attending physician in the absence of the patient." 


Now, the physician would presumably make the decision in the event 
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somebody was going to get injured. The physician shall make submissions to the 
review board in the absence of the patient. 


Subsection 9: ''The review board may hear any submissions from the 
patient in the absence of the attending physician.’ 


Hon. Mr. Scott: 1 operated on a misunderstanding-- 


Ms. Gigantes: Exactly. 


Hon. Mr. Scott: To be perfectly fair, I operated on the 
understanding that the giver of the information--the father, mother, brother 
or sister--could make a submission to the review board that the giver would 
suffer emotional harm if the information was released. Ms. Gigantes has 
pointed out that the third party whose information is being handed over will 
not even have the right to be heard before that review board. Only the doctor 
will be heard in the patient's interest. The doctor may not give a tinker's 
damn about the patient. This is the point of what you have shown us. Mr. 
O'Connor's point that the giver of the information, the relative--the father, 
the mother or whoever--will have a chance to have that information locked up 
under subsection 6 is not true because that person is not even heard under the 
subsection 6 hearing. It is worse than I thought it was, not better. 


Ms. Gigantes: The physician is treating the patient and knows what 
is in the file. If the physician, to whom we give God-almighty powers under 
this act, makes the judgement that there is likely to be or that it will 
result in serious harm to the patient or serious physical or emotional harm to 
another person, the physician--who has noted down these comments from other 
people and considers them important enough to note down--has the 
responsibility to appear by himself, absent from the patient, before the 
review board, if the patient so requests, to say why the file shall not be 
disclosed. 


He has already made the judgement that the file shall not be disclosed. 
That is why he is coming before the review board. That is why the patient has 
appealed. He has already decided the file is not going to be disclosed. The 
patient says, "I want a hearing on this,’ and the physician has the right to 
go in private to the review board, without any cross-examination by the person 
whose personal record is in question here, and say why he has already made the 
decision that it shall not be disclosed. I do not know just how far we are 
going to stretch this matter. It seems more and more tenuous to me that we 
should be dealing with a September 1, 1986, date. I find it unacceptable. 


Mr. O'Connor: On a point of order: I feel we should deal with that 
bell. I believe the standing orders provide that when there is a bell ringing 
for a vote, the committees must suspend business pending the vote. We should 
either unanimously consent to keep sitting or do something about the bell. 


Mr. Chairman: We had tacit consent, perhaps before you arrived. 
Since you have raised the point, representatives from all three parties, 
including the Conservative Party, have agreed that the whips would be informed 
of our decision to continue, since we had a lengthy interruption yesterday 
that was relatively nonproductive. The whips have been advised of where we are 
and to give us approximately five minutes to get back into the House. There 
was concurrence on that and that is the way I am leaving it for now. I did not 
want to raise it in an official way because we had an unofficial agreement 
among all of us. 
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Mr. O'Connor: I am content with that agreement, but since the rules 
are definite that we cannot sit when the bells are ringing, we should 
unanimously overrule the rules. 


Mr. Chairman: No. Apparently the rules indicate that in my 
judgement--in the judgement of the chair--1 have to allow you to leave in 
adequate time to meet the vote. That is my interpretation and understanding of 
the rules. Let me assure you we have advised all the whips that we are here. I 
think we are operating quite within the rules of the House. 


Mr. O'Connor: After this motion is passed, we would not want the 
government to declare it a nullity because it was passed during the time the 
bells were ringing. 

Mr. Chairman: Of course, you are making an assumption, are you not? 

Ms. Gigantes: The bells are not ringing. 

Mr. Polsinelli: To the same point of order: I suggest that if-we 
have unanimous consent, we proceed, and as soon as we are legally entitled to 


sit again we ratify everything we have done in this period. 


Mr. Chairman: We can do that as well if there is any question about 
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4:20 p.m. 


Mr. Callahan: I was just going to draw to Ms. Gigantes's attention 
that if she is going to read those subsections, she has to read subsection 10 
as well, which brings it right back subsection 6. 


Ms. Gigantes: That is Mr. O'Connor's point. The physician has 
refused. First, we do not get to a review board until the physician has % 
refused access to the record. Second, when he has refused, he has refused on 
grounds of clause 29a(6)(a) or (b). When he goes before the review board in 
private to tell the board of his decision and why he took it, presumably he 
will be able to give the reason. 


Mr. Callahan: I assumed the reason you were saying subsections 7, 8 
and 9 covered it was because it gives the doctor an opportunity, in the 
absence of the patient, to explain the special circumstances of why the 
clinical records should not be released. I would be inclined to agree with the 
Attorney General that the doctor is not going to be terribly concerned about 
anything, other than perhaps the statements that he may have made and that may 
put himsinsa dirticult soosition. 


Ms. Gigantes: If he wants to look for other reasons to protect his 
position, he will look for them under clause (a) or (b), and I have a feeling 
he will do it well. 


Mr. Callahan: I do not think the purpose of subsection 16 is to 
protect the patient as much as it is to protect the relationship that may be 
shattered as a result of statements having been made that are now revealed to 
the patient. You can carry that to a very large degree. Let us say that the 
father, or whoever the person is, makes some rather unusual or remarkable 
statements about his child. To make those available to the child, I would 
think, would be absolutely catastrophic. 
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Ms. Gigantes: It might be quite curative. Part of the problem may be 
the father. 


Mr. Callahan: It may be curative, but I would suggest that if there 
is even a one per cent chance that it would be damaging to the individual-- 


Ms. Gigantes: The doctor makes the decision. 


Mr. Callahan: --you would be accomplishing very little in terms of 
the Mental Health Act. 


Ms. Gigantes: It is not you or me who makes the decision; it is the 
doctor, the treating doctor. 


Mr. Callahan: 1 have some very serious concerns that the doctor 
would concern himself about the question of those statements. 


Hon. Mr. Scott: May I ask a rhetorical question? How is the doctor, 
when he is reading a file this thick, that may be five years old, going to 
know if emotional harm is going to come to the person who conveyed the 
information? He is not even going to think of that. He is going to have five 
minutes to go through this file. He is not going to even think of the 
interests of the people who gave the information. 


Mr. O'Connor: The Attorney General can indulge us in all kinds of 
fanciful discussions and examples, which perhaps are true and perhaps are not 
true. Ms. Gigantes's point is that the disclosure to members of the family and 
the patient could be equally helpful to the situation as it could possibly be 
harmful. It is not the physician's discussion-- 


Mr. Chairman: Mr. O'Connor, with respect, I allowed you on the floor 
because I thought you had another point of order. You are out of order. Mr. 
Warner is the next speaker and you follow Mr. Warner. 


Mr. Warner: Your are doing an excellent job, Mr. Chairman. 


I am really quite surprised at the deviation from the normal course of 
logic that the Attorney General applies. The reason we are at the review board 
is that the physician, in his or her opinion, does not think it is appropriate 
to release the information. I must assume that the physician has a reason for 
this and that at the review board, in the absence of the patient, the 
physician will reveal the reason he decided not to release the files. I must 
further presume that, in order to substantiate his opinion at the review 
board, the physician will have read the file. To do less would seem to be 
somewhat irresponsible and I doubt the physician would be so irresponsible as 
to not read the file before he appeared before the review board. 


Having satisfied all of those requirements, why does it now not make 
sense to allow the files to be released, regardless of the date? I cannot see 
that imposing some arbitrary date is useful in either the spirit of freedom of 
information or in the spirit of what the charter is all about. We do ourselves 
and the public a great disservice if we impose an arbitrary date and say: 
"Yes, you have a right to see your information only after September 1 of this 
year. You do not have access to anything that transpires between now and 
September 1.'' I honestly cannot appreciate whatever unusual logical system the 
Attorney General is applying at this moment. It is contrary to his normal way 
of proceeding. 
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Hon. Mr. Scott: That is just to make me feel better, is it? 
Mr. Warner: 1 hope it does. 


If I could appeal on one more basis, the amendment will likely pass. I 
urge the government to support it and make it a unanimous vote in the spirit 
of this legislation, which I happen to believe is very important. A° little 
sober second thought here would be of service to all of us. 


Mr. Chairman: Mr. O'Connor. 

Mr. O'Connor: I pass, Mr. Chairman. Thank you. 

Mr. Chairman: You mean you have said it all before? 

Mr. O'Connor: I have said it all. 

Mr. Chairman: I wanted to hear it again. I thought it was so good. 


Mr. Callahan: Surely when the question of freedom of information 
legislation was addressed by way of ministerial statement in the House, there 
was a Caveat that there would not be revelations that would injure innocent 
parties. That is what you are suggesting here. If only one person is injured 
as a result of the revelation of that information, you have not accomplished 
the salutary effect you are trying to accomplish. You have injured that person. 


Mr. Warner: It is already in section 6a and section 6b, which we 
have passed. 


Mr. Callahan: That is the test. 


Mr. Warner: That is the test you want and the one which will be 
applied. It is there. We have set up further barriers. We are also saying the 
attending physician can reveal whatever information he wants, hearsay or 
otherwise, in front of the review board in the absence of the patient. I do 
not know how many more safeguards you want built in. 


Mr. Chairman: Any final comment? We are getting quickly to the point 
where we will have to deal with this by way of a motion which we have on the 
floor. 


Mr. Warner: Call the question, Mr. Chairman. 


Mr. Chairman: I am ready to call the question. Are there any further 
speakers on it? 1 do not want to pass anyone by. We have had considerable 
discussion, and I appreciate that, but it is a very key and sensitive point. I 
just want to make sure everybody understands the position. Then we will go to 
a vote. 


Mr. Polsinelli: For the reasons enunciated by the Attorney General 
and myself yesterday, we are not prepared to support this amendment and 
request a recorded vote. 


Mr. Chairman: We have a request from Mr. Polsinelli that it be a 
recorded vote. I will call for the vote on Ms. Gigantes's amendment to delete 
this section. 
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The committee divided on Ms. Gigantes's amendment, which was agreed to 
on the following vote: 


Ayes 


Ms. Gigantes, Mr. O'Connor, Mr. Partington, Mr. Villeneuve, Mr. Warner. 


Nays 
MreCallahan, Mr. Kerraro, Ms. Hart, Mr. Polsinelli. 


Ayes 5; nays 4. 


Mr. Chairman: We have to break at this point because we have been 
called. 


Hon. Mr. Scott: When it comes to proclamation dates, I will ask the 
committee to deal with this section separately. In default, we may not be 
prepared to call the bill. 


The committee recessed at 4:29 p.m. 


5:22 psi. 


Mr. Chairman: Members of the committee, the Attorney General is not 
here. Is there any objection to starting without his being present? My 
understanding is that the amendments coming up are relatively straightforward 
and may not necessarily require his presence. 


Mr. Warner: I do not object to what you are suggesting. When the 
Attorney General comes, however, perhaps he could clarify the threat he laid 
before the committee when we rose. Perhaps he could clarify his position on 
the status of the bill and on whether he intends to withdraw it. Aside from 
that, I would be pleased to go on with some other amendments. 


Mr. Polsinelli: 1 would like to point out that what the Attorney 
General said was not a threat but merely an explanation of parliamentary 
procedure and the prerogative the government has when a committee reports a 
bill. I take objection to it being called a threat. It definitely was not that. 


Mr. Chairman: Could we consider it a suggestion that may ultimately 
result in the withdrawal of the bill? When the Attorney General comes, we can 
ask him what his intentions are. If I am reading the concerns of Mr. Warner, 
there is really little point in spending a lot of time working on amendments 
if the entire bill is going to be withdrawn. 


Mr. Ferraro: I totally agree with Mr. Warner. 
Mr. Warner: Precisely. 


Mr. Chairman: That is a valid concern and the chair will recognize 
that concern when the Attorney General arrives. 


Can we now get on with the amendments? They are government amendments. 
We will go to Ms. Hart. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 
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(la) Subsection 29(1) of the said act is amended by inserting after 
''section'' in the first line "and in section 29a." 


Is there any comment on that amendment? There being no comment, shall 
the amendment carry? Carried. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 


(1b) Subsection 29(2) of the said act is amended by inserting after 
‘subsections 3 and 5'"' in the first line ''and section 29a." 


Mr. Chairman: Shall the amendment carry? Carried. 


Mr. Chairman: Now we move to Ms. Gigantes. This is one of three 
numbered motion 14. 


Mr. Chairman: This is dealing with subsection 29(2) and is motion 14 
on your index page. Do we all know where we are? F 


Mr. Warner: The one that says subsection lg, clause 29(3)(e) is 
amended? 


Mr. Chairman: Subsection lf. Also at the bottom it says ''replaces 
motion 14." 


Mr. Warner: I see. 


Mr. Chairman: We will take a moment to make sure we all have the 
same amendment. Ms. Gigantes, do you have yours? 


Ms. Gigantes: I do. Thank you, Mr. Chairman. 


Mr. Chairman: I believe we are in order in proceeding with this one. 
Correct me if I am wrong, but I think this is the one that follows-- 


Ms. Gigantes: This amendment relates to a further amendment I will 
be raising when we get to what had been my proposal for section 47. It is the 
new amendment you received yesterday, noted as replacing motion 45. Does the 
committee have that package received yesterday, which is a reworking of the 
amendments standing in my name? 


Mr. Chairman: That has been circulated. Everyone should have it. 

Ms. Gigantes: Would it not make sense to deal with that motion 
before we deal with the one numbered 14? It has to do with substitute consent. 
It originally dealt with the substance of my motion that replaces motion 45 
and deals with substitute consent. 


Mr. Chairman: Would you feel comfortable in arguing your position 
with all of the amendments in total, the three of them? 


Ms. Gigantes: Yes. 


Mr. Polsinelli: Is this the new package? 


Ms. Gigantes: Yes, that is the new package. 
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Mr. Polsinelli: So what we are arguing now has to do with this new 
package? 


Ms. Gigantes: That is correct. It is the motion near the back of 
that package which says at the bottom "'replaces motion 45."' It deals with the 
question of substitute consent. We have in a peripheral way deakt with a 
previous motion I put, numbered motion 45, and we defeated the peripheral 
motion associated with it. However, 1 now have a motion that would offer a 
different treatment of substitute consent. I had hoped that when we dealt with 
the substance of that motion, Mr. Ward would be here. 


Therefore, I would like to wait on the motion you are now raising so 
that we can argue the substance with which it would be associated--namely, the 
motion that replaces motion 45--in Mr. Ward's presence. 


Mr. Chairman: For the information of the committee, it is fair to 
say, although Ms. Gigantes may disagree with this, that in essence this 
replaces, modifies or changes somewhat the proposal that was defeated a couple 
of weeks ago, which is a relatively major policy question. That being the 
case, I would feel more comfortable, and I think members of the conmittee 
would feel more comfortable, if a government representative were here. I am 
not trying to cause confusion or complicate the order of our business in any 
way, but if we could set these aside and move on to something less 
controversial, there might be some value in doing so. 


Ms. Gigantes: In particular, 1 would like somebody representing the 
Minister of Health (Mr. Elston) to be here. 


Mr. Chairman: I am glad you concur with what I say. 


Ms. Gigantes: It is the Ministry of Health's committee. Is that what 
you are saying? Is it a committee of the Ministry of the Attorney General? 


Mr. Ewart: It is joint with the Ministry of Health. 
Ms. Gigantes: I would ask Mr. Ward to take a look at it. 


Mr. Chairman: Do you know whether he is available? Do you want to 
recess for a couple of minutes while we see whether we can get Mr. Ward? 


Ms. Gigantes: No. Why do we not proceed with other motions and then 
come back to this one? 


Mr. Chairman: If we can do so without causing a great deal of 
confusion, I do not have any disagreement with doing that. 


Motion 18 is a government amendment. Does anyone disagree with going to 
motion 18 and then coming back to the Gigantes group? That will be Ms. Hart 
again. 


Me Hatt. As. soon asl find it. 


Mr. Chairman: Ms. Hart moves that section 30 of the bill be amended 
by adding thereto the following subsection: 
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Ms. Hart: It appears that a word is missing. It should say, "'of the 
said act.” 


Mr. Chairman: All right. I am also asked to make an alteration to 
the number of the subsection at the top of the motion. That should read ''31'' 
rather than ''30.'' It is probably a typo. : 


Would you make the same change in the operative paragraph, where the 
motion is moved, so that it reads, "I move that section 3l of the bill." 


We also have to insert the word "'act'' after the word ''said,'' so that it 
reads, ''Subsection 31(5) of the said act." Add that word on your pages. That 
will be part of the amendment, with Ms. Hart's agreement. 


Ms. Hart: So agreed. 
Mr. Chairman: I have agreement from Ms. Hart to insert that. 


Do you want a moment to look at it or are you ready to vote on it? We 
are ready to vote on it. Is there agreement on the amendment? 


Motion agreed to. 


Mr. Chairman: We cannot proceed with motion 19 because of 
complications. 


Ms. Gigantes: What is there about motion 19 that is so complicated? 


Mr. Chairman: Mr. Sharpe, do you want to speak to that? 


2:40 p.m. 


Mr. Sharpe: Yes. The members of the committee asked us to come up 
with something to do with children who are admitted to psychiatric hospitals 
at the say-so of parents or guardians. An amendment addressing that has been 
distributed. It is subsection 3l(1c), and is on the third page of the material 
that was circulated at the beginning of the meeting today. 


Subsection 31(1c) is an amendment that should replace motion 19. Motion 
19 addresses the matter of notice. If the amendment on children carries, this 
would add to the notice provisions a (lb), where the officer in charge must 
give notice of the child's right to apply to the review board to bring in 
legal aid. It will be dependent on discussions relating to the children's 
model. 


Mr. Chairman: You will bring the Attorney General (Mr. Scott) up to 
date on that? 


Mr. Sharpe: Yes. 


Mr. Chairman: We can now go back to motion 14, with the Attorney 
General present. 


Inter jection. 


Mr. Chairman: We will go to that after we deal with--we can go back 
to your package, Ms. Gigantes. 


J-13 
Clerk of the Committee: She wants Mr. Ward. 
Mr. Chairman: Oh, you want Mr. Ward here for that. 


Hon. Mr. Scott: No. 1 thought he was going to be here, which is why 
I-- 4 

Mr. Chairman: I was addressing my question to Ms. Gigantes. She had 
requested that Mr. Ward be here. Are you comfortable with the Attorney General 
being here? 


Ms. Gigantes: If we are dealing with motion 19 and the motion that 
has been placed before us today dealing with children, I see no reason why we-- 


Mr. Chairman: We can deal with motion 19 or we can revert beck to 
motion 14. 


Ms. Gigantes: 1 am easy on that. I spoke to Mr. Ward about it. If 
the Attorney General would prefer that Mr. Ward be here when we deal with 
substitute consent-- 


Mr. Chairman: Why do we not go with motion 19? Then Mr. Ward is 
supposed to come, and that will clear up the entire matter. 


Mr. Ferraro: I do not want to add to this merry-go-round, but 
perhaps Mr. Ward's attendance is circumvented by the attendance of the 
Attorney General. I thought Mr. Ward was coming, and then the Attorney 
General-- 


Honwe tir. oeOct. sordid 1. 


Mr. Chairman: All right. We have government amendment 19. Ms. Hart, 
if you would get ready to move that, we will deal with motion 19, then come 
back to motion 14 to get some order to our proceedings. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


(lc) The said act is amended by adding the following section: 


"8a(1) A child who is 12 years of age or older but less than 16 years of 
age, who is an informal patient in a psychiatric facility and who has not so 
applied within the preceding three months may apply in the prescribed form to 
the review board to inquire into whether the child needs observation, care and 
treatment in the psychiatric facility. 


''(2) Upon the completion of six months after the later of the child's 
admission to the psychiatric facility as an informal patient or the child's 
last application under subsection (1), the child shall be deemed to have 
applied to the review board in the prescribed form pursuant to subsection (1). 


(3) In determining whether the child needs observation, care and 
treatment in the psychiatric facility, the review board shall consider, 


(a) whether the child needs observation, care and treatment of a kind 
that the psychiatric facility can provide; 


''(b) whether the child's needs can be adequately met if the child is not 
an informal patient in the psychiatric facility; 


J-14 


'‘(c) whether there is an available alternative to the psychiatric 
facility in which the child's needs could be more appropriately met; and 


''(d) the child's views and wishes, where they can be reasonably 
ascertained. 


(4) The review board by an order in writing may, 


'(a) direct that the child be discharged from the psychiatric facility; 
Or 


'(b) confirm that the child may be continued as an informal patient in 
the psychiatric facility. 


''(5) Nothing in this section prevents a physician from completing a 
certificate of involuntary admission in respect of the child. 


(6) Sections 33, 33a, 33b, 33c, 33d, 33e and 33f apply with necessary 
modifications to an application under subsection (1)." : 


Mr. Warner: For starters, can someone from the government clarify 
what is meant by that wording, ‘with necessary modifications’? 


Mr. Sharpe: The procedural provisions were designed primarily to 
deal with reviews on civil committal hearings--patients appealing where there 
is a certificate in force committing them to the hospital. Then it speaks in 
terms of reviewing the certificate, doing things with the certificate and 
periods under which the certificate is valid. 


There are within those procedural subsections, of course, other rules 
relating essentially to how the board operates in terms of fairness and due 
process. 


The notion of ''with necessary modifications" is you do not read it 
technically, that where it says ''for certification," it is not to be applied 
here. Here there is no certificate. A young person is not committed in the 
circumstances under which the amendments were developed. What it means is 
that, substantially, the procedural protections set out in thase provisions 
will apply to a hearing the board conducts where a child wants to have a 
review of his stay in hospital, but it is not a verbatim application of the 
words. In other words, ' necessary” means only to make it conform to the 
principles the board is reviewing in this case. 


Mr. Warner: You are not the draftsman of this, but why was the last 
wording you used, ''not conforming to the principles," not used rather than 
with necessary modifications"? To me, "with necessary modifications'' is less 
definitive than the phrase you used, "complying with the principles as set 
out,’ etc. 


Mr. Sharpe: It is a drafting style--I have seen it in other 
statutes--whereby you do not have to repeat all of the same provisions, making 
small changes and modifications because of the other issues the board is 
considering. It is a standard phrase. Perhaps the draftsperson can speak to it. 


Inter jection. 


Mr. Sharpe: Yes; exactly. 


‘fod es) 


Ms. Baldwin: It is a frequently used phrase in the statutes. It is 
understood by the courts to mean what it has been used to mean through the 
years, and therefore, there does not seem to be any reason to depart from it. 


In this particular revision it is conceivable it is not even necessary. 
The words certainly are not harmful. It is conceivable it is not necessary, 
but this particular provision had to be drafted quickly enough that* there was 
no opportunity to be absolutely sure. With that in, 1 am absolutely sure we 
will not have a problem. 


Ms. Gigantes: Can we ask someone from the government to explain a 
case for us so that we understand the implications of what we are looking at 
here in the proposal? Can you run us through an example? | 


Mr. Sharpe: Let us say that a 14-year-old is admitted to a 
psychiatric facility on the signature of a parent or guardian--say, the 
children's aid society. For example, he is admitted to the adolescent unit at 
the London Psychiatric Hospital. He is technically an informal patient. He has 
not been committed. He is in the hospital because he needs treatment, and the 
parent or guardian agrees with the doctor that he needs to be in the hospital. 


2:30 p.m. 


Under this draft there is also the new motion 19--it was not read out, 
but it appears in your package with subsection 3l(lc), the second part--which 
says, ''The officer in charge shall give notice of the child's right to apply 
to the review board'' and will also give notice to the legal aid. It can be 
read in conjunction with subsection 8a(1). This child has a right to apply to 
the review board to inquire into whether the child needs the observation, care 
and treatment provided in that psychiatric facility. 


The considerations the board must go through include, of course, whether 
the child needs the observation, care and treatment of a kind provided in that 
facility, whether the child's needs can be adequately met if he or she is not 
an informal patient in that facility and whether there is an available 
alternative. It must be an alternative that is available. One does not want to 
take an ill child and just order him out of hospital when there is no other 
place that is willing to take him in which the child's needs can be more 
appropriately met. Finally, there are the child's views and wishes, where they 
can be reasonably ascertained. 


If the review board conducts a hearing, there is legal aid, which is the 
model consistent with other notification provisions in the statute involving 
involuntary patients. There are rights advisers and patient advocates, who 
would have the responsibility, presumably, to speak to children in these 
circumstances and let them know what their rights are. Where those children 
desire to trigger a review of this kind, then all of the provisions that apply 
generally to civil committal hearings would apply equally here. 


Ms. Gigantes: Which section would trigger the rights advisers' 
involvement? 


Mr. Sharpe: That is the new motion 19, which is subsection 31(lc). 
It is the third page in your package, (1b) in that package. That is the 
requirement that notice be given to the child and to the area director under 
legal aid. It is essentially the same provision we have now in section 30a of 
the act. 
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Currently what happens is that the area director passes on those 
notices--the notices now are notices of committal, forms 3 and 4--in the 
government hospitals to the patient advocates and in nongovernment psychiatric 
facilities to rights advisers. 


Ms. Gigantes: But there is nothing in (1b) that says it will happen 
in this case. 


Mr. Sharpe: No, but this is the mechanism that is currently in force 
in terms of legal aid responding to the notices. The expectation is that it 
would be the same mechanism when they received these notices. 


Ms. Gigantes: Why would we simply expect it? Why would we not spell 
it out? 


Mr. Sharpe: It is a mechanism that is working well now, as 1 
understand it, for involuntary patients. 


Ms. Gigantes: Yes, but those are adults. Is it clearly the 
government s intent that rights advocates would be--rights advisers? what are 
they called?--that rights advisers would be involved in these cases? 


Hons Mr v  cocc:” ves. 
Ms. Gigantes: Why do we not say that? Can you say it? 


Mr. Sharpe: You would want to spell out the duties of the area 
directors when they receive these notices? Is that correct? 


Ms. Gigantes: Yes. 


Mr. Sharpe: In other words, you would go on to say something to the 
effect that they have an obligation to ensure that someone attends at the 
facility and provides the child with an explanation of his rights. 


Ms. Gigantes: Yes. 


Hon. Mr. Scott: The theory, if I am not wrong, is that this wording 
has triggered the new program, which is working well. The assumption is that 
the same wording will have the same results. To introduce new wording with 
respect to one program or the other may create the sense that there is 
something different between them. 


Ms. Gigantes: The assumption may be the other way around, that while 
we are creating new wording for children, if we do not specify that notice to 
legal aid means the involvement of the rights adviser, we have left it out on 
purpose. 


Hon. Mr. Scott: The point of it is that we have used, with respect 
to children, precisely the same wording that has triggered the outreach for 
adults. It is working well in the case of adults. If you now introduce the 
same language, it will continue to work well when applied to children under 
16. 1f you use different language, someone out there is going to think that 
different things were intended, one as against the other. 


It is one of the advantages of using consistent language rather than 
different language. Different language often suggests to judges and others 
different treatment, and that is not desirable here. 
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Ms. Gigantes: I am in a quandary over that. We are talking about 
people who are dealt with quite differently, people not of the age of majority. 


Mr. Warner: What is the reference to adults now? 


Ms. Gigantes: It is this language. 


Mr. Warner: Thateis all. 


Ms. Gigantes: That is all, that is what we are told. I am sorry l 
interrupted, but we may have to come back to it. We have the notice now to 
legal aid ard that supposedly triggers the involvement of the rights adviser. 


Mr. Warner: That is based on assumption rather than something 
written down. 


Hon. Mr. Scott: It is based on existing programs. 
Mr. Warner: But is the reference to the program in the act? There is 
no reference now and the program is functioning. 


Hon. Mr. Scott: Yes. 


Mr. Warner: Under this program it is assumed, when you include 
children aged 12 to 16, that they become part of the program, although you do 
not have to make specific reference to it. 


hon. Mr. Scott: If you use the present language you trigger whatever 
program is applicable. If you use other, more precise, language and it becomes 
apparent that another program may be the appropriate delivery method, you have 
to come back and amend the statute. 


Ms. Gigantes: If we leave that aside, we have the child who has had 
legal aid notified on his or her behalf, then a rights adviser is presumably 
involved. Then what happens? 


Mr. Sharpe: The child is advised by the rights adviser. Remember, 
under this bill, there is also an obligation for the hospital to tell the 
child directly of his rights. It is an added protection to have the rights 
adviser there. He is told of his right under 8a(1) to require a hearing of the 
board as to whether that psychiatric facility is the best place for him; 
whether another place would be better; or whether he needs to be in any 
facility at all. His wishes are to be taken into account by the review board 
in addition to other factors set out in subsection 3. 


If the board concludes he should not be in that facility under 
subsection 4, it can direct the child be discharged. If the board decides it 
is appropriate for the child to stay, it will confirm his stay as an informal 
patient. The same appeal rights to court exist for other matters coming before 
the review board. 3 


Ms. Gigantes: If the child makes an application, let us say in the 
first week, is it heard before the three months' period? 


Mr. Sharpe: The procedural amendments we have not yet reached have 
various timing mechanisms built into them regarding when a board must hold a 
hearing after it receives notice. 
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Ms. Gigantes: That would be the same as for an adult patient. 
Mr. Sharpe: That is the intention. 


Ms. Gigantes: How does that compare with the Child and Family. 
Services Act? 


Mr. Sharpe: 1 understand the Child and Family Services Act has a 
mechanism that requires a hearing within 45 days. I am not that familiar with 
the act, but I do not believe it is on application of the child. It is 
automatic after an extended period of 45 days or 90 days. Staff here can speak 
better than I on the content of that statute. 


Ms. Gigantes: Can staff here speak better than Mr. Sharpe on the 
content of the statute? 


6 p.m. 


Hon. Mr. Scott: Allan, can you deal with this? 


Mr. Shipley: I am Allan Shipley, from the policy development 
division of the Ministry of the Attorney General. 


We have to keep in mind that the Mental Health Act and the Child and 
Family Services Act, 1984, are trying to do different kinds of things in 
different kinds of circumstances. The Child and Family Services Act deals with 
a much broader range of problems than the Mental Health Act. Therefore, it 
approaches these in a much broader manner. 


In some circumstances, a child can end up in a psychiatric facility, 
just as he could under the Mental Health Act. In some of those 
circumstances--again, not in every one--the provisions of the Child and Family 
Services Act relating to voluntary access to services and, specifically, a 
residential placement advisory committee, do come into effect. 


Let us say the child is eligible for a review by the residential 
placement advisory committee; he is in a placement which falls under the 
jurisdiction of the act. He is in a particular kind of institution--and again, 
the act has many specific details. 


If he is in an institution that has more than 10 beds, there is an 
automatic right of review. If the placement is intended to last, or actually 
lasts, 90 days or more, the review has to be commenced within 45 days. If he 
has had that review within the first 45 days, a subsequent review does not 
take place--and this is another ministry's legislation--for nine months. 


Under the Mental Health Act, the timing for the reviews being proposed 
in these amendments is related to the timing for reviews of involuntary 
patients. We have tried to keep the child's rights under the Mental Health Act 
consistent with the rights of other people under that act, partly because the 
Child and Family Services Act deals with a much broaaer range of placements 
than just those in psychiatric facilities. It deals with placements in 
facilities for the mentally retarded, and other kinds of special care 
facilities. They do approach it in a different way. 


Also, the kinds of things reviewed under the Child and Family Services 
Act are more limited than the reviews being proposed in these amendments. 
There is no actual review of the basic admission under that act. It seems to 
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be simply a review of whether this is the proper placement after the child has 
been admitted. Is this the right facility? Should he be in hospital A or 
hospital B? It really is a review of the placement, not the admission, and 
whether the child needs to be there. 


The powers of the committee under the Child and Family Services ACU. 210 
the first instance, are simply advisory. It does not have any power to direct 
the discharge, as is proposed in these amendments. 


I hope that is not too confusing, but I am afraid it is difficult to 
compare the two because they are trying to do different kinds of things, for 
the most part. There is a very small area where they overlap. 


Ms. Gigantes: In both cases we could be dealing with the placement 
requested by the parent or guardian. 


Mr. Shipley: There is probably a small area where they would 
overlap. Most placements under the Child and Family Services Act woald be 
placements by a children's aid society, not by a parent. We have to accept the 
theoretical possibility that a parent could place a child in a children's 
mental health facility in such a way that the Child and Family Services Act | 
would apply. 


Ms. Gigantes: When you compare the procedure you have described for 
the Child and Family Services Act, you are talking about an automatic review 
within 45 days. 


Mr. Shipley: Probably, if it is an institution, with all those 
qualifications. 


Ms. Gigantes: It would be a month and a half. Under this amendment 
we would have an automatic review only after six months. 


Mr. Shipley: If the child had not applied before. 


Ms. Gigantes: Yes. 


Mr. Shipley: If you have it early under the Child and Family 
Services Act, then you do not get another one for nine months. It is a matter 
of having to make the choice between being totally consistent with the Child 
and Family Services Act and being consistent internally within the Mental 
Health Act, basically to achieve the same objective. 


Ms. Gigantes: There is no automatic review within the Mental Health 
Act for any other patient. 


Mr obipley: 1 understand there is a review at about six months for 
involuntary patients. 


Ms. Gigantes: For involuntary patients, is there an automatic review? 


Mr. Shipley: Yes. 


Ms. Gigantes: 1 still find this very confusing. I would like to hold 
it over because we got it only today. 


Mr. Chairman: That is a reasonable request. It is a relatively 
complicated section and if there is concurrence by the committee that we hold 
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it over in an attempt to digest it a little more thoroughly, then we can come 
back to it. However, that is a committee decision. 


We have a motion on the floor to approve this amendment. Une of two 
things can happen. Ms. Hart can withdraw it and then place it again, or we can 
stand it down. 


Mr. Warner: Standing it down is probably the easiest way to deal 
with it, and 1 so move. 


Mr. Chairman: Mr. Warner moves that we stand it down. That motion 
will take precedence over the motion to approve. Do we agree to stand the 
motion down? 


Agreed to. 
Mr. Chairman: Can we move to motion 19? 
Mr. Warner: Why do we not do motion 14? 


Mr. Chairman: That is okay with me. Do you want to move back to 
motion 14 now? 


Mr. Polsinelli: How about motion 17? 


Mr. Chairman: I am trying to keep them somewhat in order. With the 
Attorney General (Mr. Scott) here, we can do motion 14. 


Ms. Gigantes, these are your motions. 
Mr. Polsinelli: Loes this replace completely motion 14? 
Ms. Gigantes: You guys are so much faster than I am. 


Mr. Warner: Is it the one that says: ''Clause 29(3)(e) is amended by 
striking out ‘nearest relative,"' etc.? 


Ms. Gigantes: Which one are we looking at? This was the one I had 
hoped Mr. Ward would be around for so that we could discuss my motion to 
replace motion 45. 


Hon. Mr. Scott: We object to this because this is the kind of 
recommendation that may come out of the Advisory Committee on Substitute 
Decision-Making for Mentally Incapable Persons. We have been around this 
before, and I have asked the committee to wait for the report of the Fram 
committee. The Fram committee is an Attorney General's conmittee; it is not a 
Ministry of Health committee. Perhaps I can help you. If that was why you 
wanted Mr. Ward, I can-- 


6:10 p.m. 


Ms. Gigantes: Mr. Minister, 1 do not know if you are aware that 1 
have replaced my previous motion--which was to be dealt with in a peripheral 
manner--with a draft motion which is now numbered, replaces motion 45, and 
also replaces motion 4/. 


Hon. Mr. Scott: It is a new scheme. 
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Ms. Gigantes: Yes, it is a new scheme drafted by legislative counsel 
at my request and on the basis of a draft of the report by the Advisory 
Committee on Substitute Decision-Making for Mentally Incapable Persons, 
chaired by Stephen Fram, dealing with substitute concerns. That is why I was 
hoping the committee, and I am hoping you, would take a look at it..I believe 
the scheme proposed in that draft report is better than the one we have before 
us in the bill and in the amendments. 


Hon. Mr. Scott: The difficulty I have is one I have expressed 
before. We are awaiting the Fram committee, and I think we should do that. The 
Fram committee has shared with everybody its drafts and the various drafts 
submitted to it. There is nothing secret about what it is doing, and there 
should not be particularly, but the committee has not made its decison. The 
reason we have the committee is to get the best recommendation that will meet 
the concerns of the various perfectly legitimate interest groups on the 
committee. 


We are acting on a draft. The reason you emphasize that this feflects a 
draft is out of deference to the Fram committee. Rather than reflect a draft, 
we would do better to reflect its final recommendation. . 


Ms. Gigantes: As it is your committee, perhaps you could tell me 
whether, to your knowledge, it has received the approval of all involved on 
the committee. My understanding is that it has. 


Hon. Mr. Scott: I cannot tell you that is so. The drafts are being 
circulated over the summer, and we would hope that at the end of the summer 
the committee would form some conclusion about its drafts. I will share that 
with you at the earliest possible moment. It will be a misfortume if the Fram 
committee does not opt for this mechanism. It may opt for some other one that 
it judges to be better. 


Ms. Gigantes: What will be the misfortune? 


Hon. Mr. Scott: The misfortune will be that we will have written 
into the act a provision that it perhaps will judge unsatisfactory. 


Ms. Gigantes: Well then, it can report and suggest to us another 
scheme and we can amend it just as well as we can amend the scheme now in the 
pill. 


Hon. Mr. Scott: I will not go on about this, but since we have 
established the committee that is dealing with the very broad topic which will 
require amendments to a number of statutes, we would like it to bring forward 
its proposal at one time, have it reviewed by our colleagues, have all the 
moving parts examined to see how they work one against the other. We would 
also like it to compare the schemes under this act and that act and the other 
act and then either to respond to the recommendations of the committee or not. 
It just is anticipating a very complex recommendation that has yet to be made. 


Ms. Gigantes: The mandate of the committee is wide. However, it has 
dealt specifically with the question of psychiatric treatment. The amendments 
I have proposed use those specific reconmendations in a draft form, which I am 
told has achieved consensus in the committee representing all the interests 
you have described. I do not understand why we should proceed in 1986 with a 
less liberal, if I may say-- 


Hon. Mr. Scott: With a small ''l"' before that. 
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Ms. Gigantes: --scheme of determining how substitute consent is 
given in psychiatric treatment than one which is available to us right now 
from the committee. 


Hon. Mr. Scott: It is not available to us right now from the - 
committee. That assumption is based on a draft that has been circulatec and a 
conclusion you have drawn that everybody will accept the draft in the end. You 
may be right and you may be wrong. 


Ms. Gigantes: If I am wrong, they can come back and amend it just as 
easily as we can amend the quite imperfect scheme that now exists in the bill. 
Is that not so? 


Hon. Mr. Scott: First, I am not sure that in this business you 
should change rights all that quickly, every six months. Second, your 
assumption is that the committee will see nothing wrong with what you propose. 
It may conclude that is not the way to go at all and therefore the people who 
have been forced to go that way may, in its judgement, be disadvantaged. I do 
not see the point of establishing a committee if we are going to try to 
predict its conclusions in an ad hoc way. 


Ms. Gigantes: I do not think there is anything predictive about 
that. If I understand it, what we have is a complete, finally approved and 
totally consensused draft that deals with substitute consent for psychiatric 
treatment. It introduces two good concepts in my view. One is that a competent 
patient shall be allowed to sign a consent for psychiatric treatment and give 
power of attorney to someone to give consent if he or she then becomes 
incompetent. The other is that it removes a very unpalatable consent 
mechanism, which I believe would allow an estranged spouse to be the third 
person up in determining consent. 


Hon. Mr. Scott: This committee dealt with the proxy question a 
couple of weeks ago and defeated it on the very ground I now advance, so I 
will not pursue it. You have come up now with a different proxy scheme that is 
a modification of the one that was defeated by this committee. It may be 
passed, but it was defeated. 


Ms. Gigantes: It was defeated on your appeal that we wait for the 
committee. 


Hon. Mrs Scott. Yes. 


Ms. Gigantes: In the meantime, the committee's draft and totally 
consensused suggestion-- 


Hon. Mr. Scott: With the greatest respect, that is not an accurate 
statement. The committee has circulated a draft that essentially deals with 
principles. The committee may consider that and approve it, may reject it, may 
change its mind or may go in some other direction bearing in mind that it has 
a number of other responsibilities. In addition, it will be one of the 
committee's functions to produce legislative language. 


Ms. Gigantes: You are arguing two things. You are arguing that it is 
best to live with the old scheme, which we all know is inadequate with respect 
to the equality rights provisions of the Canadian Charter of Rights and 
Freedoms, because we want to wait for the committee. On the other hand, when 
we have a draft from the committee that looks a whole lot better, you say we 
may have to wait too long if we are going to amend something the committee may 
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not finally decide upon. You are arguing two sides of the same question. One 
is that it is going to take us too long to amend something that may not be 
what the committee finally decides on, and we do not want to have to live with 
mistakes if the committee decides on something else. The other is that we 
should leave a rotten scheme in place because we will be back to amend it 
quickly. You cannot have it both ways. 


Hon. Mr. Scott: I will add just this: If you had developed this 
proposal out of your own head, it might still have virtues, but I think in 
those circumstances you would defer to the Fram conmittee. 


Ms. Gigantes: No, I dic not, as a matter of fact. I thought it was 
better to go ahead, wait, and if the Fram committee had something that-- 


Hon. Mr. Scott: Let me put it this way: The rest of the committee 
indicated it would prefer to defer to the Fram committee. 


Ms. Gigantes: That is fine. 


Hon. Mr. Scott: The only difference between that situation and the 
present one is that you say you are prepared to assure us that the conmittee 
will go with this draft and no other, and that the proposed legislative 
language is the legislative language the committee will come up with. 


Ms. Gigantes: No, I did not say that at all. 1 said you cannot say 
this has not received consensual approval from the committee. As far as we 
know, it has. 


Hon. Mr. Scott: We know that the committee has not considered draft 
language and that it will do so. However, I defer to the committee. 


Mr. Chairman: Ms. Gigantes, we probably need you to put the motion 
for this amendment on the floor formally. We do not have it yet. 


Ms. Gigantes: 1 will be happy to do it, but which amendment are you 
talking about? Are you talking about the one numbered 14? 


6:20 p.m. 


Mr. Chairman: Yes, subsection 29(2) and clause 29(3) (e). 


Ms. Gigantes: 1 think you are talking about the one labelled 14 in 
Our copies. 


Mr. Chairman: That is right. 
We have spoken to your proposal at some length. The time has come for us 
to determine whether one position or the other should be favoured at this 


juncture. We have about five minutes left if there are any votes. | anticipate 
the bell may ring shortly; it also may not. 


Ms. Gigantes: I will be glad to put number 14. 


Mr. Chairman: Ms. Gigantes will put the motion. If there are any 
other comments from committee members, I will take them at this point. 


Mr. Polsinelli: Can we deal with this as we dealt with the past 
package of amendments dealing with substitute decision-making; that is, if 
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this vote does not carry, Ms. Gigantes will agree not to put the balance 
dealing with substitute decision-making? 


Mr. Chairman: That. would be reasonable. 

Ms. Gigantes: That is fine with me. 

Mr. Chairman: The logic flows through the balance of the amendments. 
Mr. Polsinelli's point is well taken. With Ms. Gigantes's concurrence, if the 


first one carries, we will proceed. If it does not, the others will die. 


Ms. Gigantes: 1 will look for Ms. Baldwin's assistance on this, but 
I believe I will amend it. 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
amended by adding thereto the following subsection: 


(lg) Clause 29(3)(e) is amended by striking out 'nearest relative’ in 
the third and fourth lines and inserting in lieu thereof 'person authorized 
under subsection 35(2) to consent on behalf. '"' 


Is there any further comment? Are you ready for the motion? Shall the 
motion carry? 


Motion negatived. 


Mr. Chairman: This means the others go as well according to the 
agreement we reached. Is that correct? 


Mr. Polsinelli: Is this all of the new package? Are there other 
motions dealing with that? 


Ms. Gigantes: There are other motions. 

Mr. Chairman: They go as well. 

Ms. Gigantes: This has the effect of removing the new package of 
motions labelled as replacing motions 45, 47 and 48. That is it. I stand to be 
corrected. 

Mr. Chairman: Have you not withdrawn motion 20, Ms. Gigantes? 


Clerk of the Committee: No, but it is related to 19 and ba. 


Mr. Chairman: All right. Ms. Gigantes, your motion 20 is being held 
with the others, 5a and 19, that we will deal with. 


Clerk of the Committee: Motion 21, is that not right? 

Mr. Chairman: Not yet. I will get Ms. Hart to move it in a moment. 

You may not find these numbered in your package because they were late 
insertions. Number 21 will be numbered, but in your package you can see the 


numbers at the bottom. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


J-25 
| (31) Subsection 31(1) of the said act is amended by striking out 
chairman of the regional review board having jurisdiction’ in the second and 
third lines and inserting in lieu thereof ‘review board.'"' 


Motion agreed to. r 

Mr. Warner: Number 22 is the same. 

Mr. Polsinelli: A number of amendments are tied together. I believe 
number 1/7 is also tied in with numbers 21 and 22 which we are dealing with. 
Perhaps we should go back to number 17. I do not recall it having been carried 
in terms of establishing the new review board. Unless I am mistaken, we did 
not take a vote on it. Was it not yesterday we were discussing this motion? 

Inter jection: It was right at the end of the day. 

Inter jection: You did not come back. 

Mr. Polsinelli: So this has been carried? 

Mr. Chairman: Yes. 

Mr. Polsinelli: I apologize. Number 22 is along the same line. 

Mr. Warner: It is the same as what we just passed. 


Mr. Chairman: Let us deal with number 22. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


(33) Subsection 31(4) of the said act is amended by striking out 
‘chairman of the regional review board having jurisdiction’ in the fourth and 
fifth lines and inserting in lieu thereof ‘review board.'"' 


Motion agreed to. 

Mr. Chairman: The one immediately prior to that is Ms. Gigantes's 
motion on subsection 31(2). 1 am advised we would have to debate the entire 
package in dealing with this item. It may be too cumbersome to deal with in 
the time available. . 


The committee adjourned at 6:29 p.m. 
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EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(continued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


On section 31: 


The Acting Chairman (Mr. O'Connor): I see representatives of all 
three parties are here and a quorum is present. We can proceed. 


I apologize on behalf of our regular chairman, Mr. Brandt, who is 
unavailable today to take the chair. Our vice-chairman, Ms. Fish, is required 
at another committee. She is the critic for the Ministry of the Environment 
and its estimates commence today. She has asked me to substitute. I seek the 
approval of the committee to take the chair. If there no objection, we will 
proceed. 


The next order of business is motion 23 in the package that was 
distributed some weeks ago. It is a government motion amd I ask Ms. Hart to 
move it when she is prepared. 


While you are looking at that motion, I draw to your attention two new 
amendments provided to us today that are to be inserted in your packages. One 
is a government motion to subsection 17a(3a) of the bill. It is a Human Rights 
Code amendment. The other is an amendment by Ms. Gigantes on subsection 
31(1c). I am not sure of the exact order they should be in. 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsections: . 


"(3k) Section 32 of the said act, as re-enacted by the Revised Statutes 
of Ontario, 1980, chapter 262, section 67, is repealed and the following 
substituted therefor: 


'32, Except as provided in section 32a and subsection 33f(1d), where a 
hearing is required or an appeal is taken against a certificate of involuntary 
admission or a certificate of renewal and the time period for the certificate 
under subsection 14(4) expires before a decision is rendered, the hearing or 
appeal shall be deemed to be abandoned whether or not the certificate is 
renewed. 


pe 30 prem. 
(31) The said act is amended by adding thereto the following section: 
''32a(1) Where, before a certificate of involuntary admission, a 


certificate of renewal or an extension of a certificate expires, the patient 
or the person acting on the patient's behalf files a notice with the review 
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board requesting that the time for conducting or completing a review be 
extended beyond the time period for the certificate under subsection 14(4), 
the review board shall extend the certificate. 


(2) An extension of a certificate under subsection 1 is effective, 


(a) for the next period of time provided for renewal of the certificate 
under subsection 14(4) or any shorter period set by the board; 


"(b) until the certificate is rescinded; or 
"(c) until the patient or the person withdraws the request for review, 
"whichever first occurs. 


(3) Subject to subsection 14(5), when a patient withdraws a request for 
review of a certificate, a physician may complete and file a renewal of that 
certificate. z 


"(4) A renewal of a certificate under subsection 3 is effective for the 
next period of time provided for under subsection 14(4). 


"(5) Within 24 hours after receiving a notice requesting continuance 
under subsection 1, the review board shall notify the officer in charge of and 
the attending physician at the psychiatric facility where the patient is 
detained of the extension of the certificate. 


''(6) Where a certificate of involuntary admission or a certificate of 
renewal is renewed under subsection 14(4) after notice has been filed under 
subsection 1 but before the psychiatric facility where the patient is detained 
is notified of the extension, the certificate of renewal shall be deemed to be e 
a nullity and the extended certificate remains in effect for the period 
provided under subsection 1." 


The Acting Chairman: Before we proceed with debate on that, perhaps 
we should deal with Ms. Gigantes's amendment to the first of these 
subsections, which will be found in your package as a substitute for motion 24. 


Hon. Mr. Scott: So you will have all the material before you, 
government motions 27 and 36 are also part of this scheme. They do not have to 
be moved now, but when we are discussing it, we will also be discussing 
motions 2/7 and 36, which is one way of doing it against the motion Ms. 
Gigantes now is going to give us. 


Ms. Gigantes: I am in agreement with that. We should discuss the 
principle involved in the two major motions associated with the process here. 
I am quite happy to do that. In my view, that means we will talk about the 
government motion just introduced and look at my motion as an alternative, 
which says at the bottom of the second page that it replaces motion 24. It is 
in that small package of new motions that was circulated last week. I believe 
it was last week. I have lost track of my weeks between bells. 


Hon. Mr. Scott: The last time the bells were ringing. 


Ms. Gigantes: It was somewhere around there. I would like to speak 
to the proposals. In my view, the government proposals have a major problem. 
Perhaps we could have some discussion of this with the minister and/or 
ministry staff. When we get to the process that involves a patient who has 
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‘ made an application for review and the certificate expires before the review 
is held, the only way the patient or the patient's proxy can make sure there 
will be a review is to permit the certificate to continue. That seems terribly 
unjust. 


If I am an involuntary patient and have made an appeal motion before the 
review board and before I get to the review board the certificate under which 
I am held expires, I have a choice. Essentially, my choice is to say, ''Go 
ahead and renew my certificate and then I can proceed to the review board," or 
I say, "I am willing to forget the whole matter.'' That seems unfair. Perhaps 
there is something I do not understand in this process. 


Hon. Mr. Scott: I will ask the Ministry of Health staff to deal with 
that and set out the position of the government amendment. 


Mr. Sharpe: Motion 27, which has not been read out yet, will reduce 
significantly the period in which the board must conduct a hearing and make a 
decision. It is currently a month. It is going to be reduced to seven days. 
With respect to the applications by patients to review boards, it will only be 
the initial certificate--form 3, which is the two-week certificate--with which 
you would likely run into that kind of overlap problem; it might expire before 
the board meets. 


It is an acute problem now because the board has a longer period, but 
with the setting up of 12 boards, which is the recent situation, to replace 
the five boards that used to sit, and with the proposed amendment that will 
reduce the response time that is mandated to seven days, we are hoping that 
many of the difficulties that you have described, and that have existed, 
particularly with the early certificates, will be addressed. ; 


One of the difficulties with the notion of renewing the certificate and 
then deeming that it is an extension of the old certificate is that the 
criteria for the certificates may well differ. For example, the form 3 
criterion may have been that the person was significantly deteriorating; the 
third standard, serious impairment. He has now been stabilized in hospital. 
The standard that one now is concerned about, in extending it further and 
renewing it, is that he might be a danger to himself. That has: become a more 
acute problem. 


The problem is not so much with respect to the initial application to 
the review board as it is with the appeal of the review board decision in 
court. There, the board that made the decision had before it a certificate 
with certain criteria. It is that certificate that now is being appealed to 
court. If you now allow the completion of a new certificate and deem it an 
extension of the old one, then apart from the court now looking at a different 
form from what was before the board, you may have a different standard 
altogether. It is no longer an appeal of what the board did; it is a new 
review by the court. 


Ms. Gigantes: That is technically true. However, in practice, the 
condition of the patient may have changed as a result of treatment. It is the 
initial certificate that needs review. It is the treatment administered 
between the issuance of the initial certificate and that of subsequent 
certificates that produced the deterioration. That is a practical 
consideration we have to look at. 


I cannot understand how we could set up in legislation a situation in 
which somebody either agrees to be an involuntary patient, to a continuance of 
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the certificate, or perhaps go through a review board hearing--the time may be 
shortened. Certainly, there should be a court examination of the board's 
confirmation of the initial certificate. We are contemplating a very unhappy 
process here. 


Mr. Sharpe: Under our model, the extension of the certificate can be 
triggered only by the patient; it is at the patient's request. 


Ms. Gigantes: Yes, but that means I have a choice. I can either drop 
my appeal or I can agree that I am going to be held involuntarily, which is 
what I am appealing in the first place. Surely it is going to diminish my case 
if I agree to be held involuntarily when I am asking for a review of precisely 
that situation. 


Mr. Sharpe: As I indicated, it would not be a terribly serious 
situation for review board matters in that no patient would be continued 
beyond seven days. 


2:40 p.m. 


Ms. Gigantes: Excuse me. If I were put in the situation of being an 
involuntary patient and I felt very strongly that was not an appropriate 
Situation for me to be in and somebody said to me, "You can have it reviewed 
or you can appeal the review board review, but you have to agree to the 
extension of the certificate," then my choice is either to say that I should 
be held so I can go ahead with the legal process or to drop the matter. There 
must be many patients who, even if they are released before the review board 
decides they should be released, want the opportunity to have the matter heard 
officially and to have an official pronouncement on it. 


Hon. Mr. Scott: I understand the problem to which yeu are adverting, 
which is essentially that we do not like and it is against public policy that 
there should normally be reviews of orders that have expired and been replaced 
by other orders. How does your proposal solve the problem? 


Ms. Gigantes: It means that the review you would be dealing with 
would be a review of the matter that was originally appealed. 


Hon. Mr. Scott: Yes, but at that point, the patient would not be 
held under that certificate. 


Ms. Gigantes: It is a nice catchi 22, 


Hon. Mr. Scott: I understand your attack, if I can put it that way, 
on the government proposal, but your amendment does not solve the problem. 


Ms. Gigantes: Yes, it does. For example, suppose I am being held 
because I am a danger to myself or other persons, and a new certificate is 


issued during the period in which I am launching an appeal either to the 
review board or the court. The grounds for holding me now as an involuntary 
patient turn on the fact that my situation and state of mind are deteriorating 
and therefore I need treatment. That means I cannot get anybody to deal with 
the initial act. I may have been subjected to treatment that has made me 
deteriorate. 


Hon Mr. Scott: That is the problem. I do not understand any solution 
for it in your recommendation. I umderstand the problem. 
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" - Ms. Gigantes: It means I can continue to have the initial decision 
reviewed sretoae saying I agree to a renewal of the certificate, so that I am 
dealing with the initial matter that I wanted appealed. 


Hon. Mr. Scott: Let me put this proposition to you and let-us take 
the first step, which is the two-week period. Let us say the patient appeals 
or seeks to have reviewed the order under which he is held and the two weeks 
expire. That is what we are dealing with. No new order is made. That is 
situation number one: The patient is free to go home and no new order has been 
made. In the second scenario, a new order has been made. You seek a review of 
the first order. 


Ms. Gigantes: That is right. 


Hon. Mr. Scott: The trouble is that at that stage the first order 
will be absolutely meaningless, and whichever way the review comes up, it will 
not make any difference to the hospital or to the patient. 


Ms. Gigantes: How can you say it is meaningless? 


Hon. Mr. Scott: Let me put it this way: There will no remedy that 
can be granted as a result. 


Ms. Gigantes: You are wrong, because the remedy that is sought is a 
decision on the original certification that I went through. 


Hon. Mr. Scott: I hope you will forgive me for repeating it, but 
that is what the courts call a moot point. They will not decide that kind of 
point for very good reasons. You do not want to decide a moot point because 
there is no interest in anybody sustaining it. The hospital or the responding 
authority will just say: 'We do not care what the decision is. It is 
meaningless so we will not appear in the hearing." The victory that the 
patient will get if the appeal is allowed will be meaningless because it will 
be unopposed. 


Ms. Gigantes: No, because you are proposing there will be two 
different sets of reasons for holding me in involuntary patient status. The 
first is that I am an immediate danger to myself or to other people. If I want 
to appeal that and the hospital or the physician, or whoever makes the 
decision, turns around and says in the meantime, before my appeal is heard at 
either the level of the board or the court, that I now have to be held on a 
certificate that is being brought in because the condition has deteriorated, 
then the status of the original decision is something that should still be 
appealable. 


Hon. Mr. Scott: Let me put it to you this way and then I will quit. 
Assuming it waS appealable, if I were the hospital or the doctor, I would 
simply allow the appeal on all expired orders to go unopposed. There could be 
no damage or risk or issue as a result of doing that. I would not allow 
appeals on live orders--that is, orders that were currently affected--to go 
unappealed. 


Ms. Gigantes: That is why my amendment, the amendment just prior to 
the one which 1 have been addressing in major part, which is also related to 
motion 24, to subsection 31(2), says that the certificate is extended. In 
other words, what I am suggesting with the double-barrelled approach is that, 
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first, the original certificate is considered the one which is in place until 
the appeal is heard. 


Hon. Mr. Scott: Kafka would be entertained by the creation of this 
scheme. He would regard it as something that he himself could not have 
imagined. 


Ms. Gigantes: It seems to entertain you. 


Hon. Mr. Scott: Let me tell you why. This act is not some draconian 
scheme to punish people. It is a medical statute that is designed to help them 
and it is important that procedures be built in that are meaningful, that will 
allow review of the process, in so far as they are detained against their 
will. I am sure all parties agree with that. 


Your penalty, if I can put it that way, for the fact that the initial 
order might have been improperly granted, is to say that the second order will 
be equally defective because the first one was. That is why you extend it. All 
I am saying is that it has nothing to do with medicine and everything to do 
with some kind of penal consequence. 


I would have thought what we want to do here is to develop a way to do 
everything we can for a patient, held over his objection by an order, to see 
that the order can be reviewed. One of the problems is when the holding orders 
become of very short duration, as they should be. 


Ms. Gigantes: That is for the review board, not for the court. 


Hon. Mr. Scott: We can solve the whole problem if you will agree 
that the first holding order will be one year. We do no want to do that. We 
want to make the first holding order as short as possible. When you make it as 
short as possible, it is inevitable that you will not be able to get through 
the court process. If you do this, all you are going tp have is people 
fighting over meaningless orders. When you impose your penalty, that 
meaningless fight will undercut an order, against the best interests of the 
patient, which might have been given perfectly properly. 


Ms. Gigantes: Suppose I end up in a situation where, for some reason 
with which I do not agree, somebody has decided I am an inmediate threat to ny 
own physical safety or that of some other person and that when I say I am 
going to appeal to the review board, five days later I am let out. You can 
either decide whether you are going to have a new certificate or you can drop 
the case. That means there is no remedy for me. 


Hon. Mr. Scott: That is not entirely true. First, you have the 
remedy which you primarily seek, which is to go home. 


5 tte p.m. 
Ms. Gigantes: There is more than that involved. 


Hon. Mr. Scott: If you want a remedy for false imprisonment, it is 
there in the common law. If you say, "When confronted with an appeal, you gave 
up the order and let me go home,'' then you have an action for false 
imprisonment, and that action is based on the proposition that there was never 
any justifiable cause for detaining you. There may be cases where that remedy 
is used, but I would not have thought it would occur frequently. It is 
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presumably desirable that the patient have a review mechanism to free him, if 
he has been improperly held. 


Ms. Gigantes: I am sure you will agree that two matters are 
involved here. As a patient, I question not only whether I have my freedom, 
but whether the process that took away my freedom, whether for the period 
prior to a review board hearing or for a period leading to a court hearing, if 
I insist on going that far, is mine to decide without submitting to a new 
eertiticate. 


Hon. Mr. Scott: You are seeking something the law has never given in 
the form you seek. Let us assume you are charged with some misconduct under 
the Criminal Code. We will leave out bail, which would be the precise parallel 
because it involves holding for trial-- 


Ms. Gigantes: Which I would get within a day. 


Hon. Mr. Scott: Let us assume you raised hell about it and the 
Attorney General stayed the action. Within a week or 10 days, you would have 
got the remedy you wanted, "I want to be out of this thing'', and you are out 
of it. If you want to argue about process, that the action should never have 
been commenced against you, you sue the Attorney General or the person who ~ 
swore the information for malicious prosecution. 


Ms. Gigantes: No, the two-- 


Hon. Mr. Scott: It is not no. Yes, that is what you do. It may not 
be satisfactory. 


Ms. Gigantes: The two cases are not parallel because in the one case 
I am assumed to be competent, unless somebody raises the matter. Further, I 
will have a bail hearing within 24 hours. Unless it is proved I have done 
grievous harm to somebody, I will get bail. 


Hon. Mr. Scott: Let me put it to you this way. Let us assume bail is 
refused in a criminal case and you are held for 10 days. You seek a bail 
review, which succeeds, and you are let out. Let us assume you launched the 
bail review and are let out before it even comes to a hearing, which would be 
parallel to this. The bail order is removed before it comes to a hearing. 


Ms. Gigantes: But I will still-- 


Hon. Mr. Scott: There would be no situation in which you could go 
ahead and have your bail review hearing anyway. The court would say to you, 
"What you can do is sue for malicious prosecution," or false imprisonment in 
that case. 


Ms. Gigantes: No, the cause of my being held will be tried in court. 


Hon. Mr. Scott: No, not necessarily. The cause for which you are 
tried in court may be very different from the cause that requires you to be 
held under a bail order. The cause under a bail order is whether you are 
likely to turn up for trial. 


Ms. Gigantes: The cause that will go to court is somebody's 
judgement, somewhere along the way, that I committed a crime. That is what 


will be heard. 
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‘ -- - Hon. Mr. Scott: Unless they withdraw it before you get to court. 
Then you would be there with legislation like this, saying: "You have 
withdrawn this case before I got to court; I want the case to go ahead", 
relying on your deemed provision. "I am entitled to require this case to be 
tried and, as a penalty, if you are wrong, no other case can be brought 
against me that is not affected by nullity of the same--"' 


Ms. Gigantes: All the way through that process I have had the full 
authority to act of my own volition about my defence, about talking to my 
lawyer. I have been able to make all my own choices about what happens to me 
within the framework of the law. That is not true here. We are talking about 
people who are deemed to be involuntary patients because they are an immediate 
danger to themselves or someone else. Once that happens, their rights are 
immediately limited, much more limited than mine would be in jail. True? 


Hon. Mr. Scott: No, I do not intend-- 


Ms. Gigantes: Oh, yes. You cannot say that seriously. Of course they 
are more limited, because I am assumed not to be capable of making my own 
judgements regarding treatment or whether I leave the place. I camnot choose a 
lawyer. I do not have the same rights. 


I would much rather be put in the Ottawa-Carleton Detention Centre. At 
least, when I get to somebody who is going to hear my case, he is going to 
hear the case for which I was committed or charged. He is not going to be 
hearing something that happened afterwards, in the view of the person who 
agreed to my involuntary conmittal in the first place. 


The Acting Chairman: Ms. Gigantes, do you wish to formally put your 


amendment to the bill, as it has not been read? 
@ 


Ms. Gigantes: I will put it. I will probably be asked first to put 
the motion that says "new, follows motion 21.'' Correct? This motion would say, 
as an amendment to the government motion, that we add a clause to subsection 
32a(2). Inwilberead@ie. 


Hon. Mr. Scott: May I suggest this? Would it be possible to do what 
we did before, which is that if you vote on the government motion and it is 
defeated, you are well on your way? If the government motion is sustained, it 
is pretty clear that yours is not going to be passed. 


Ms. Gigantes: No, we will do it this way. It produces the same 
effect. 


Hon. Mr. Scott: It just means that we are going to take 10 minutes 
while we read your motion. 


Ms. Gigantes: No. Mine is a very short motion. Section 31(2) of the 
said act-- 


The Acting Chairman: I am sorry. I thought you were reading motion 
24. 


Ms, Gigantes moves that section 31 of the bill be amended by adding 
thereto the following subsection: 
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- - (00) Section 31(2) of the said act is amended by adding thereto the 
following clause: 


""(d) when a certificate of involuntary admission or renewal that is the 
subject of an appeal is extended under subsection 32(1)." 


Ms. Gigantes: The intent of that is clear. It would mean that under 
subsection 32a(2), we would have an extra clause saying that the certificate 
would be an extension so that it could be dealt with. 


The Acting Chairman: Any discussion on that amendment? There being 
none, are we ready for the question? All in favour of the amendment? Opposed? 


Motion negatived. 


The Acting Chairman: We go next to government motion 23. If Ms. 
Gigantes agrees, we will proceed as the Attorney General has indicated and 
vote on that amendment. If it carries, she might consider abandoning her 
amendments thereafter. 


Ms. Gigantes: That is fine with me. 


The Acting Chairman: Are we ready to put the question on government 
motion 23? Those in favour? Opposed? 


Motion agreed to. 


The Acting Chairman: Would you therefore formally withdraw your 
motion, Ms. Gigantes, which replaces 24? 


MS Gigentes:e Yes ul (wilh: 
The Acting Chairman: We go next to government motion 25. 


Ms Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


'"(3m) Section 33 of the said act, as re-enacted by the Revised Statutes 
of Ontario, 1980, chapter 262, section 67, is amended by striking out 
‘regional’ in the third line." 


The Acting Chairman: This is similar to several amendments 
previously read and passed. Any discussion on that? All in favour? 


Motion agreed to. 
The Acting Chairman: Next, government motion 26. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


'"'(3n) Section 33a of the said act, as enacted by the Revised Statutes of 
Ontario, 1980, chapter 262, section 67, is amended by striking out ‘regional 
in the: fourth dine.” 


The Acting Chairman: Any discussion? All in favour? 


* - Motion agreed to. 


6 p.m. 
The Acting Chairman: Next, government motion 27. 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsections: 


(30) Section 33b of the said act, as re-enacted by the Revised Statutes 
of Ontario, 1980, chapter 262, section 67, is repealed and the following 
substituted therefor: 


(1) A review board that receives notice in writing placing a matter 
before it for decision shall appoint a time and place for and hold a hearing. 


(2) A hearing under subsection (1) shall begin within seven days after 
the day that the review board receives written notice requiring a hearing or 
within such longer period as is agreed to by the parties. 


(3p) Section 33c of the said act, as re-enacted by the Revised Statutes 
of Ontario, 1980, chapter 262, section 67, is repealed and the following 
substituted therefor: 


''33c(1) Within one day after the day that the review board completes a 
hearing under section 33b, the board shall issue its decision. 


''(2) In issuing its decision under subsection (1), the board may 
substitute its opinion for that of the attending physician. 


(3) The review board shall provide to the parties written reasons for 
its decision under subsection (1) within two days of making the decisions." 


Hon. Mr. Scott: Ms. Gigantes's motions marked 28 and 29 are exactly 
the same in a slightly different format. Can you tell me whether there is any 
difference? 


Ms. Gigantes: None that I can see. The clerk has brought another 
motion to my attention. 


Clerk of the Committee: I have a new package that says it replaces 
motion number 29 in part; so I kept the old motion number 29. 


Ms. Gigantes: I do not have that for some reason. 
Clerk of the Committee: The new motion is on subsection 33c(2). 
Ms. Gigantes: That becomes irrelevant. 


The Acting Chairman: Do I take it then that we can entertain 
discussion on motion number 27 without regard to the two following motions? 


Ms. Gigantes: Yes. 
The Acting Chairman: Any discussion? Do we wish the motion put? 


Ms. Gigantes: Yes. 


Jaki 
- - The Acting Chairman: All in favour of motion number 27? 
Motion agreed to. 
The Acting Chairman: We should go on to motion number 30. - 
Hon. Mr. Scott: Ms. Gigantes has formally withdrawn it. 
Ms. Gigantes: Yes. That should be withdrawn. 


The Acting Chairman: All right. They are withdrawn although I do not 
think they were formally put. In any event, they are disregarded. We are on to 
motion 30 or is that withdrawn also? Motion 31 to start? 


Ms. Gigantes: Yes. 


Hon. Mr. Scott: Section 31 is one of my favourites. 


The Acting Chairman: Ms. Hart moves that section 31 of the bill be 
amended by adding the following subsection: 


''(3q) Section 33e(i) of the said act, as enacted by the Revised Statutes 
of Ontario, 1980, chapter 262, section 67, is amended by striking out 
'regional' in the first and in the eighth lines." 


Hon. Mr. Scott: Motions 31 to 35 are exactly the same. They are on 
the striking out of the word "regional" in the first line. Is there any 
possibility of passing them all together without reading them? 


Ms. Gigantes: It does not take that long. Perhaps we could do it by 
our order. 


The Acting Chairman: They have to be read. Is motion number 31 
carried? 


Motion agreed to. 


Ms. Gigantes: I have an amendment that comes before motion 32. It is 
in the new package of amendments. 


The Acting Chairman: Ms. Gigantes moves that section 31 of the bill 
be amended by adding thereto the following subsection: 


"(00) Section 33f of the said act is further amended by adding thereto 
the following subsections: 


'(7) Despite subsections (4) and (6), where a court reverses a decision 
of the board revoking a certificate of involuntary admission or a certificate 
of renewal, the court shall not confirm the certificate or refer the matter 
back to the review board, but may in its discretion make an order for the 
assessment of the patient by a physician. 


'(8) An order under subsection 7 shall have the same force and effect as 
an order under section 10." 


Hon. Mr. Scott: May I ask Ms. Gigantes to explain what is intended 
here? I am not sure we understand it. 
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‘ -Ms. Gigantes: It means that where a review board has said a patient 
shall not be certified, and a court decides that it is a questionable 
decision, the court shall not simply refer the matter back to the review board 
or confirm the certificate itself. The court shall merely ask for another 
assessment if it so wishes. - 


Hon. Mr. Scott: The problem is that we have taken it out of place, 
in a certain sense, because it modifies our motion 36. To have both issues on 
the table, we should look at 36 at the same time. 


Ms. Gigantes: I would be happy to do that if we could find it. 

The Acting Chairman: In that case, let us get motions 32 to 35 out 
of the way. Perhaps it would be appropriate to simply move them and pass them. 
Then we can go to 36, and deal with it in conjunction with the motion just 
read. Let us start with motion 32, then. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


'(3r) Subsection 2 of the said section 33e is amended by striking out 
‘regional' in the first, second and fifth lines." 


Motion agreed to. 


The Acting Chairman: Ms. Hart moves that section 31 of the bill be 
amended by adding the following subsection: 


(3s) Subsection 3 of the said section 33e is amended by striking out 
‘regional' in the first line." 


Motion agreed to. 


The Acting Chairman: Ms. Hart moves that section 31 of the bill be 
amended by adding the following subsection: 


"(3t) Subsection 4 of the said section 33e is amended by striking out 
‘regional’ in the third line." 


Motion agreed to. 


The Acting Chairman: Ms. Hart moves that section 31 of the bill be 
amended by adding the following subsection: 


''(3u) Subsection 33£(1) of the said act, as enacted by the Revised 
statutes of Ontario, 1980, chapter 262, section 67, is amended by striking out 
‘regional' in the first line." 

Motion agreed to. 


The Acting Chairman: We are now on motion 36. 


Ms. Hart moves that section 3l of the bill be amended by adding thereto 
the following subsections: 


''(3v) Section 33f of the said act, as re-enacted by the Revised Statutes 
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of Ontario, 1980, chapter 262, section 67, is amended by adding thereto the 
following subsections: 


(la) The appellant shall file a notice of appeal umder subsection 1 
with proof of service within 10 days after the day the written reasons for 
decision of the review board are given and shall perfect the appeal within 14 
days after receiving a copy of the record and transcript. 


(1b) The respondent shall file an answer with proof of service within 
seven days after the appeal is perfected. 


(1c) The court may by order extend the time for an appeal or an answer 
under subsection la or lb. 


(1d) Where, before a certificate of involuntary admission, a 
certificate of renewal or an extension of a certificate expires, a party to an 
appeal applies to the court for an extension of the time for conducting or 
completing the appeal beyond the time period for the certificate under 
subsection 14(4), the court may by order extend the effectiveness of the 
certificate. 


"(le) An extension of a certificate under subsection ld is effective, — 


"(a) for the next period of time provided for renewal of the certificate 
under subsection 14(4) or any shorter period set by the court; 


"(b) until the certificate is rescinded; or 
"(c) until the party appealing withdraws the appeal, 
whichever first occurs. 


"(1£) Subject to subsection 14(5), when a patient or a person acting on 
the patient's behalf withdraws an appeal, a physician may complete and file a 
renewal of the certificate that was under appeal. 


(lg) A renewal of a certificate under subsection lf is effective for 
the next period of time provided for under subsection 14(4). 


"(lh) The court shall not grant an extension of the certificate under 
subsection ld to a party other than the patient or the person acting on the 
patient's behalf unless the court is satisfied that there are reasonable and 
probable grounds to believe that the patient's condition would justify the 
completion and filing of the certificate of renewal. 


oO: LOmp ene 


'"'(3w) Subsection 2 of the said section 33f is repealed and the following 
substituted therefor: 


''(2) Where a party appeals from a decision or an order of a review 
board, the review board shall forthwith file in the district court the 
transcript and record of the proceedings in which its decision was made and 
the record of the proceedings shall constitute the record in the appeal. 


''(3x) The said section 33f is amended by adding thereto the following 
subsection: 
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- - '(2a) The court shall fix a date for the hearing of an appeal at the 
earliest date that is compatible with a just disposition of the appeal." 


Hon. Mr. Scott: Could I request that motion 36a be done at the same 
time? It is a government amendment of that amendment. It is the one in the 
funny type. 


The Acting Chairman: Ms. Hart moves that section 33f of the act, as 
set out in the government motion adding subsection 31(3v) to the bill, be 
amended by adding the following subsection: 


(lea) Where an appeal is taken against a decision by a review board to 
discontinue a certificate of involuntary admission, a certificate of renewal 
or an extension of a certificate, the certificate shall continue in effect for 
a period of three clear days following the decision of the review board." 


Ms. Gigantes's motions 37, 38 and 39 deal with the same subject. I 
suggest that rather than reading them as before, we deal with the government 
motion. If the subamendment carries, Ms. Gigantes might consider withdrawing. 


Is there discussion on motion 36? 


Ms. Gigantes: Could we have an explanation of subsection ld and of 
the intent of the new amendment, subsection lca? 


Mr. Sharpe: Subsection ld is to be read with subsection lh, where 
the hospital or physician is the party that is appealing. The lca provision 
has been added as a bridge, where the hospital is conducting the appeal. 


To simplify this, the intent of this government motion is to curtail 
severely the time frame for appeal to court. One difficulty that all those 
involved in the system are aware of is the great amount of time it often takes 
to get to court. The current interpretation being given section 32 of the act 
is that where there is an appeal taken, there is an indefinite extension of 
the old certificate. We are trying here to remedy that in part by cutting down 
the time frames. At the very end of the amendment in subsection 31(3x) of the 
bill, we talk in terms of the court fixing a date for the hearing at the 
earliest date compatible with the just disposition of the appeal. 


We could not quite give it the same priority as habeas corpus, but the 
intent is to demonstrate to the court that since the liberty of an individual 
is involved, these appeals are to be expedited wherever possible. 


Ms. Gigantes: In subsection ld, we are saying that if a review board 
decides that I as a patient do not need to be held on an involuntary 
certificate and a doctor or an institution appeals that, the certificate can 
be extended by the court. 


Mr. Sharpe: Yes, on the grounds set out in subsection lh. The 
patient can ask for an extension, which will be granted automatically under 
subsection ld. In other words, the board has said essentially, "free the 
patient.'' The hospital is now appealing that finding and the physician is 
asking for an extension of the certificate so that the appeal can be dealt 
with on the certificate that was the subject matter of the board's decision. 
The criteria in subsection lh must be satisfied. 


This is where, as in our discussion before, the conditions for the new 
certificate would be brought in without actually bringing in the new 
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certificate. In subsection lh, we say the court must be satisfied there are 
reasonable grounds to believe the patient's condition would justify completing 
a renewal certificate. In other words, but for the appeal, there would be a 
basis for renewing the status of the patient and keeping the patient there 
involuntarily in any event. It is only if the court is satisfied. that those 
criteria would be there in any event to allow the certificate to be extended 
until the appeal is dealt with. If it is not satisfied it cannot extend the 
certificate and the patient is free. The doctor's appeal is then cut off. 


Ms. Gigantes: An extension of the certificate is possible in this 
situation, on appeal by the doctor, where it was not possible in the previous 
amendment I brought forward which asks that an extension of the original 
certificate could be appealed. 


Mr. Sharpe: Yes. under your amendment the notion would be that the 
board has made a decision to free the patient. 


Ms. Gigantes: No. That is the situaton here. The situation I was 
talking about was where the board decided the patient should be held 
involuntarily and the patient wished to apply to court but the certificate ran 
out before the court hearing. The patient's only choice is to say, "renew ny 
certificate and I will go to court”, or "I am going to drop the matter and be 
thankful for my liberty." 


Mr. "obarpe: That is) correct. 


Ms. Gigantes: However, it does not work that way with doctors who 
disagree. 


HonseMrwmoCOtGss | eminoti that cynical. 


Ms. Gigantes: It is true. 


Hon. Mr. Scott: If you try to understand the regime being developed 
you may not like it, but you cannot pass off your dissatisfaction with it on 
that ground. The reality is that, in the one case with which we are now 
dealing where the hospital or doctor decides to appeal, the doctor cannot 
appeal unless the court determines that the appeal has a likelihood of success. 


Ms. Gigantes: The doctor could still appeal, could he not? He might 
not have the patient in custody without court hearing. 


Hon. Mr. Scott: No. His appeal would be moot and the court would 
refuse to hear it. If the patient won at the board, the doctor wants to appeal 
and the patient is out before the appeal comes on, the doctor's appeal will 
not be heard. The first thing the court will say is, "This is entirely 
academic, we will not hear it". There is a restriction on the doctor's appeal, 
subsection lh. Before the doctor's appeal can proceed he must satisfy the 
court that there are reasonable and probable grounds to believe the patient's 
condition would justify the completion and filing of a certificate of renewal. 


Ms. Gigantes: That would not stop the doctor from determining the 
patient had to be admitted on a form l. 


Hon. Mr. Scott: That would be beginning all over again. 


Ms. Gigantes: Yes. However, that is possible. All it says is that, 
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if you are going to continue the certificate, the court has to agree. If you 
are going to launch a whole new process--- 


Hon. Mr. Scott: There may be legitimate criteria for that. If there 
are not, habeas corpus is the fastest remedy. 


Ms. Gigantes: Can I ask then about subsection 31(3v) which gives us 
subsection lca? 


Mr. Sharpe: Okay. Subsection lca would apply--Let us look at the 
process where the patient has succeeded before the review board. The doctor 
wishes to appeal that decision. In order to have an opportunity under lh to 
explain to the court the basis for wanting to continue with the patient and 
bring the appeal, there is a provision in section 25 of the Statutory Powers 
Procedure Act that where an appeal is launched it effects a stay on the order 
of the tribunal. In this case, the effect of the stay arguably could be to 
retain the effectiveness of the certificate and not give effect to the order 
of the board. Z 


6:20 spon: 


Ms. Gigantes: It is not "arguably.'' That is what it is there for, is 
it not? That is the purpose of it. 


Hon. Mr. Scott: That is why subsection 33f(lca) is there. Subsection 
(lca) has cut down the right of the Statutory Powers Procedure Act potentially 
to keep the patient in hospital. 


Mr. Sharpe: That is right. It gives only three clear days for the 
doctor to get before a judge to make the case. 


Hon. Mr. Scott: In other words, when you read the whole thing 
together, the doctor is told, "If you want to appeal, you have to meet the 
criteria of subsection 33f(lh) or your appeal is as dead as a doornail; and 
you have only three days in which to do that." 


Ms. Gigantes: Good. 


The Acting Chairman: Is there any further discussion? Are we ready 
for the question on motion 36? 


Ms. Gigantes: May I ask one further question? How long is the total 
time possible under this new section? I could not figure it out. We have 24 
days under subsection 33f(la); we have up to seven days under 33f(1b); we have 
a potential extension under subsection 33f(lc), and subsection 33f(ld) gives a 
further extension of the certificate, though not of the time involved. What 
might we be dealing with there under subsections 33f(la), (1b) and (lc)? 


Mr. Sharpe: The extension in subsection 33f(le) would be only for 
the next period that a certificate could normally be renewed, so that it would 
depend on what the timing would be on the next certificate where you were in 
the sequence. It could be a month, two months or three months. That would be 
right in the context of getting on with the appeals as quickly as possible, 
the expediting of it that is set out here. 


Ms. Gigantes: There are two different matters here. One is the 
length of time of the certificate and how long it rums; the other is how long 
it takes to get to the appeal. I am asking the second. 
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’ “Mr. Sharpe: How long to get to the appeal. 
Ms. Gigantes: Yes. 


Mr. Sharpe: We are giving the parties in subsection 33f£(1a) and so 
on certain time frames that were felt to be reasonable to get together their 
statements, their evidence and things that are normally required to be done to 
get on with appeals and to file them with the courts. 


Ms. Gigantes: Am I right? 


Mr. Sharpe: These are outside periods that are set out here. It is 
24 hours and then seven days. Yes, you are right. 


Ms. Gigantes: And there can be a further extension. 
Mr. Sharpe: inate ts correct. 


Ms. Gigantes: So we are talking about a potential for 31 days or 
more. 


Mr. Sharpe: That is right. 


Hon. Mr. Scott: Unless your doctor appeals. If the doctor appeals, 
you have three days unless the court makes an order under subsection Sanches 
Thus, the doctor has only three days to get moving, and only when the court 
intervenes under subsection 33f(lh). 


Ms. Gigantes: Under subsection 33f(1h) all a doctor has to do is to 
present reasonable and probable grounds that the patient's condition will 
justify the completion and filing of the certificate of renewal. That is a 
much less onerous test than he may be asked to go through in the appeal. It is 
a pretty loose test, in fact. I cannot imagine a court denying a doctor's-- 


Hon. Mr. Scott: I do not accept that it is a minor test. What the 
doctor has to show, in layman's terms, if I may put it this way, if he wants 
to appeal--and he has to show this within three days--is that there are 
reasonable and probable grounds to keep the patient in there. If he cannot 
show that, then the appeal is finished, washed up, gone. 


Ms. Gigantes: I would like to see a court decide that a doctor does 
not satisfy subsection 33f(lh) if he is appealing. 


Hon. Mr. Scott: If you pass this motion, that is what you will see. 
Ms. Gigantes: The first time you see one, you let us know. 
The Acting Chairman: Are we ready for the motion? 


I would ask us, then, to vote on motion 36a, the subsection 33f(lca) 
motion, because it is an extension of motion 36. 


Motion agreed to. 


The Acting Chairman: Would Ms. Gigantes then consider withdrawing 
motions 3/, 38 and 39, as I believe they deal with the subject matter of 36? 
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’ “Ms. Gigantes: I had a new motion that replaces motion 39 in part. I 
do not know whether it still applies, given the amendments we have passed so 
far, and I would like some guidance on this. 


In my motion it says at the bottom, ''Replaces motion number 39 in part." 
It is in the new package and it is an addition to section 33f. It says that if 
the court overthrows the decision of the review board that the patient should 
be released, then the court cannot order the patient back to the review board 
or confirm the certificate, but it asks for a new assessment. 


Hon. Mr. Scott: 1 have difficulty with this. If the patient won 
before the board and lost before the court, I take it the result is that the 
board was wrong. ; 


Ms. Gigantes: That is the court decision. 


Hon. Mr. Scott: Yes. The doctor was correct. The situation would be 
exactly the same as if the review board had made the other decision- 


Ms. Gigantes: No. Given the amount of time in getting to court, the 
patient s situation may be entirely different now. If we are talking about 31 
or more days to get to court for an appeal, the patient may be in an entirely 
different mental situation. This amendment says not to assume that the patient 
is in the same condition but that the court should order another assessment. 


Hon. Mr. Scott: I think I understand what is at stake here. I have 
grave reservations about allowing the court to direct an assessment. I should 
not say I lack confidence in the court. It is a matter that judges should not, 
by and large, be doing. 


Ms. Gigantes: Ordering an assessment as opposed to saying that the 
patient shall go back to an involuntary status many days and perhaps months 
after the matter that was being appealed? 


Hon. Mr. Scott: You will presumably have a new order by then, 
anyway. The Charter of Rights notwithstanding, I have some grave reservations 
about allowing courts essentially to make this type of order. We all think 
courts are wonderful and they are certainly very well intentioned, but if a 
court starts directing assessments-- 


Ms. Gigantes: What do you mean ''directing''? It asks for an 
assessment. 


Hon. Mr. Scott: It may make an order for assessment. There will be 
an assessment. Then what happens? 


Ms. Gigantes: Yes. Under the current amendment the court might say, 
"This patient should be an involuntary patient based on a matter that is under 
appeal,'' a matter and a situation that may be weeks old. 
Pp y. 


Hon. Mr. Scott: Let us assume the court ordered an assessment and 
the assessment directed that the patient be held. Then what happens? 


Ms. Gigantes: It is all due process under your legislation. 


Hon. Mr. Scott: I will let Mr. Sharpe handle it. 
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'  -* "Mr. Sharpe: My understanding of where this fits in is that if your 

motion carried, indicating that the order of the board freeing the patient is 
to be sustained pending the appeal by the doctor, then at the end of the 
process the patient is now at liberty essentially, or in the community, 
because that is the effect of the board's order. You are waiting-for the 
appeal. It is two months later when the court has heard the appeal and decides 
that the order of the board should be reversed. 


Ms. Gigantes: Yes. 


Mr. Sharpe: The patient is living in the community. It would be 
unjust now simply to say that the effect of the court's reversal is just 
holus-bolus, without an assessment, to pick the patient up out of the 
community and automatically send him back into hospital as if he had stayed 
there. 

Ms. Gigantes: That is my point exactly. 


Mr. Sharpe: Now, that motion fell. This really does not fit within 
the government motion context, because under the government-- 


Ms. Gigantes: Because the patient is already being held. 


Mr. Sharpe: If the patient is already being held in the hospital, he 
or she will have to have an assessment in any event. 


Ms. Gigantes: Yes. That is the guidance I was looking for. This 
motion is irrelevant. 


The Acting Chairman: I take it, then, that we can dispose of motions 
3/7 through 39. 


It being 6:30 of the clock, I would entertain a motion for adjournment. 


The committee adjourned at 6:30 p.m. 
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Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


The Acting Chairman (Mr. Warner): The committee is called to order. 


The chair sees a quorum, and we are about to start. 


Hon. Mr. Scott: Is the late chairman going to speak on the Mental 
Health Act? Is that why this has happened? = 


Mr. Brandt: Yes, he certainly is. 

Hon. Mr. Scott: Be prepared for a blockbuster. 

The Acting Chairman: We have before the committee the amendment 
numbered 40 in the right-hand corner. This is a government motion amending 
section 31 of the bill. Does everyone have it? 

We require a government member to move it. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


"(3y) Subsection 4 of the said section 33f is amended by striking out 
'regional' in the second line." 


Any discussion? Those in favour, please signify. Opposed, if any? It is 
carried. 


Motion agreed to. 
Hon. Mr. Scott: That is quite expeditious, Mr. Chairman. 
The Acting Chairman: Next is motion 41, a government motion. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


''(3z) Subsection 5 of the said section 33f is amended by striking out 
'regional' in the third line." 


Is there any discussion on the motion? 


Mr. Brandt: I recognize that this is a housekeeping measure, but can 
the Attorney General (Mr. Scott) tell us why the word "regional" was there in 
the first instance, why it is now being deleted and what the impact of the 
change might be? 
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’ - Hon. Mr. Scott: Under the old act, there were regional boards. We 

have now moved in some earlier amendments to a province-wide board. We got rid 
of the regional boards and replaced them with a province-wide board. 
Therefore, you have to take out the word ''regional'' wherever it appears or it 
will refer to a board that no longer exists. : 

Mr. Brandt: I am satisfied with that answer. That seems to be 
entirely logical and in keeping with the thrust of the bill. I think we can 
move on to the next one. 


Hon. Mr. Scott: If my recollection is correct, the change--that 
"'regional"’ should be taken out wherever it appeared--was suggested by you. In 
the spirit of minority government, I decided, after reflection, to accede to 
it. 

Mr. Brandt: The only reason I raised the point was to see whether 
you had total recall and whether you would respond back to the time I raised 
that point. In all humility, I did not want to draw attention to myself. I am 
quite prepared to move on to 42, if the Attorney General is. 


Hon. Mr. Scott: We would that your contributions were always so 
constructive. 


Mr. Brandt: Listen, they will continue to be and we will look 
forward to some element of co-operation. 


The Acting Chairman: Do you think you two can carry this on 
somewhere else? 


Mr. Brandt: Yes, we will. 

The Acting Chairman: Is there any further discussion on the motion? 
All those in favour please signify. Opposed, if any? 

Motion agreed to. 

The Acting Chairman: Next is government motion 42. 


Miss Hart moves that section 3l of the bill be amended by adding the 
following subsection: 


''(3za). Subsection 6 of the said section 33f is amended by striking out 
‘regional’ in the second line." 


Mr. Brandt: Our caucus has considered this very carefully, as well 
as those of us represented on this committee, and we are prepared to support 
this amendment. 

The Acting Chairman: I thought that was a tough one. 

All those in favour please signify. Opposed, if any? 

Motion agreed to. 

The Acting Chairman: Motion 43 is a government motion. 


Miss Hart moves that section 31 of the bill be amended by adding the 
foliowing subsection: 
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- "(3zb). Section 34 of the said act is repealed.'"' 


I note that while it says "housekeeping" at the bottom, it is repealing 
a certain section of the act. Do any members have questions or comments? 


Ms. Gigantes: It repeals the old regional review board. 

The Acting Chairman: Something more substantive than that. 

Hon. Mr. Scott: It repeals the Lieutenant Governor's Advisory Review 
Board, which is now provided for in the Criminal Code. You recall that Mr. 
Justice Haines was the chairman of the advisory review board before there was 
Criminal Code legislation. His board sat by virtue of the Mental Health Act, 
section 34. The federal government has now entered the sphere. It is 
incorporated in the Criminal Code; therefore, this section is umnecessary. 

The Acting Chairman: Are there further questions or comments? 

Those in favour of the motion please signify. Opposed, if any? 

Motion agreed to. 

The Acting Chairman: The next item is government motion 44. 


Miss Hart moves that subsection 31(4) of the bill be struck out and the 
following substituted therefor: 


"(4). Subsection 35(2) of the said act is amended by striking out 
‘majority’ in the third line and inserting in lieu thereof '1l6 years' and by 
striking out 'regional' in the sixth line." 

Are there questions or comments? Any discussion on the motion? 


Those in favour please signify. Opposed, if any? 

Motion agreed to. 

The Acting Chairman: You probably suspect the next one is Lou Lesis 
not. eee the right-hand corner and is a government motion. 

Miss Hart moves that subsection 35(2a) of the act, as set out in 


subsection 31(5) of the bill, be struck out and the following substituted 
therefor: 


"(2a). An involuntary patient determined to be not mentally competent 
for the purpose of this section may apply in the prescribed form to the review 
board to inquire into whether the patient is not mentally competent." 


Miss Hart further moves that subsection 35(2c) of the act, as set out in 
subsection 31(5) of the bill, be amended by striking out ''31, 32," in the 
first line. 3 


Are there any questions or comments? 
Ms. Gigantes: I need a little help to understand this one. 


Hon. Mr. Scott: I can answer the question. I see the difficulty. 
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' "The Acting Chairman: Would it be helpful to members if the Attorney 
General offered some explanation as a starting point? 


DEL Delle 


Hon. Mr. Scctt: The next items we will be voting on are subsections 
35(2a), (2b) and (2c), which appear in the photocopy. Motion 46 is a 
replacement of the subsection 2a currently before the conmittee with a 
legislatively tightened-up version. 


If you approve this amendment--and you come to subsection 31(5) of the 
bill, which opens, ''Section 35 of the said act is amended by adding thereto 
the following subsections''--you will have a new subsection 2a and the old 2b 
and Zc. 


‘The Acting Chairman: I believe there is, by contrast, an amendment 
placed by Ms. Gigantes to-- 


Ms. Gigantes: Subsection 35(2). 
The Acting Chairman: --subsection 35(2). At the bottom-- 
Ms. Gigantes: It seems to me it should come first. 


The Acting Chairman: --it says, "Replaces 47 in part." 


Ms. Gigantes: Yes. We should be dealing with my amendment first, as 
it amends subsection 35(2). The government amendment is to subsection 35(2a). 


Hon. Mr. Scott: I do not have any difficulty with the order. We 
simply moved this now so that the government amendment would be, for 
discussion purposes, in a fit state to be debated. I do not think it makes a 
difference whether you debate your motion first or second. 


Ms. Gigantes: I do not think one will affect the other, if I 
understand ane government motion correctly. 


Hon. Mr. Scott: That may be, but this motion is simply to clarify 
our amendment. 


Ms. Gigantes: I understand. 


Hon. Mr. Scott: The issue of which comes first is a matter of 
indifference. 


The Acting Chairman: We have done this before. If it is agreeable to 
you, Ms. Gigantes can place her amendment. We can have the two of them on the 
floor and discuss their merits. 


Hon. Mr. Scott: Why do you not pass our amendment? 
Ms. Gigantes: My amendment comes first. There is nothing 
inconsistent about the two amendments. There is no reason to treat one as a 


substitute for the other. 


The Acting Chairman: Ms. Gigantes moves that section 31 of the bill 
be amended by adding thereto the following subsection: 
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- = "(Q0) Subsesction 35(2) of the said act is repealed and the following 
substituted therefor: 


(2) Psychiatric treatment shall not be given to a patient without the 
consent of the patient or, where the patient has not reached the age of 16 
years or is not mentally competent, the consent of the patient's nearest 
relative. 


"(2a) If the consent of the patient's nearest relative cannot be 
obtained, consent to treatment may be given by an order of the review board 
made on the application of the officer in charge." 


Mr. Polsinelli: Just as a matter of clarification, does that replace 
your motion 4/7 in its entirety? 


Ms. Gigantes: No, in part. 


Mr. Polsinelli: Just the subsection 2 and 2a portions? ; 
Ms. Gigantes: What used to be motion 47, subsections 2d and 2e. 


If we leave motion 47 aside and deal with this motion, I would ask you 
to look at subsection 35(2) of the Mental Health Act, which says: 


"Psychiatric treatment shall not be given to an involuntary patient 
without the consent of the patient or, where the patient has not reached the 
age of majority or is not mentally competent, the consent of the nearest 
relative of the patient except''--and this is the part we changed substantially 
in my amendment--''under the authority of an order of a regional review board 
made on the application of the officer in charge." 


The existing legislation is that an involuntary competent patient can be 
treated as a result of an order by the regional review board, whether or not 
that competent patient, and/or the proxy and substitute consent giver, has 
agreed. 


What my amendment would do is say very clearly that for a competent 
patient and for an incompetent patient the mechanisms for giving consent to 
treatment would be laid out. For a competent patient it would be the patient; 
for an incompetent patient it would be the person designated under the 
legislation; for the person under 16 years it would be person designated under 
the legislation. It would only be, in the case where there was no such person 
available, in the case of an incompetent patient, that the review board could 
order treatment. 


It would be a limitation on the legislation as we now have it. It seems 
to me this is probably one of the critical items that we need to discuss when 
we are talking about equality rights and the changes that should be made to 
the Ontario Mental Health Act with respect to equality rights. 


The government had tabled before it many months ago a report of the 
Electro-convulsive Therapy Review Committee, made up of a great many medical 
practitioners, among other people. That review committee, while it was called 
upon to look particularly at the question of treatment that was 
electroconvulsive, also looked at the question of treatment that was instead 
of electroconvulsive treatment for competent patients. 


Let me read one section of the report: "While some of the discussion 
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relating to consent to treatment may be applicable to treatment in the general 
sense, the committee has directed its consideration to electroconvulsive 
therapy in particular. However, in some matters, there is no logical reason 
for making different positions for ECT than for other forms of treatment in a 
psychiatric facility and, in those matters, the committee has made 
recommendations which have broader application." 


They do that. That was from page 56. On page 72 it states: 


"The committee firmly believes that the definition of competency to make 
treatment decisions must be clarified and expanded, that there must be 
established a process for the determination of competency, in a judicial or 
quasi-judicial manner, and that unless an individual is determined by this 
process to be incompetent to make treatment decisions, such individual should 
have the absolute right to consent to or refuse treatment and this decision 
should not be subject to review. 


"The committee recommends that the Mental Health Act be amended 
accordingly." 


Again, on page 73 it says: 


Competency determinations for this purpose''--this is for treatment 
purposes--"'have an enormous impact upon the life, liberty and security of the 
individual. There must exist the right to appeal. Under the current scheme of 
the Ontario Mental Health Act, physician-made competence determinations for 
the purpose of consent to treatment are not subject to review or appeal." 


That we will change. 


The proposed amendments to Bill 7, if passed, will rectify this emission 
for involuntary patients. 


Essentially, what my amendment tries to do, in addition to the changes 
that are proposed in Bill 7, is to make sure that we establish in the Mental 
Health Act that consent is required from a competent patient if treatment is 
to be undertaken, and to lay out the very narrow grounds in which a 
noncompetent patient might have treatment ordered by a review board as opposed 
to that person giving a proxy consent. 


2:50) Deine 


Mr. Sharpe: During the public hearings presented by the Ontario 
Medical Association, I believe the psychiatrists suggested there is a great 
dilemma posed for hospitals where they are required to hold a patient who has 
been committed, yet they cannot provide treatment because the patient is 
competent and refuses to consent. In their view, that would put them in the 
position of being jailers rather than running very expensive active treatment 
hospitals. 


Apart from anything else, doctors feel a tremendous dilemma in having 
patients, presumably under their care, whom they are unable to treat. Their 
concern is that if any other patient does not want to accept the proposed 
treatment, then that patient is free to leave the hospital. However, for an 
involuntary patient hb has been committed to the hospital and who continues 
to meet the grounds of certification, there is not that option. Without the 
treatment necessary to make him better so he can become decertified and then 
be free to leave, the patient will be in indefinite confinement in a hospital. 
That is the position psychiatrists put forward most strenuously. 
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’ * An analogy has been drawn in other areas. For example, the public health 
area provides mechanisms to authorize not only detention but also treatment of 
people with contagious diseases. It is true that in those circumstances, the 
treatment is intended to prevent the spread of an infectious disease. However, 
a number of people who are committed under the Mental Health Act- are there 
because they represent a danger to others as a result of their illness. For 
this reason and others, psychiatrists feel it is very important to have a 
treatment tool. The one in the Mental Health Act is seen by some as a 
compromise. 


A number of provinces still have a provision today that Ontario had many 
years ago, that simple committal means the hospital can treat with whatever 
treatment it sees fit. In 1978, the Legislature imposed a provision that has 
all kinds of restrictions. Applications have to be made to the review board. 
Two physicians in a facility and a psychiatrist who is not on the staff must 
certify certain criteria are met; these are reviewed by the board. The board's 
decision is subject to appeal to a court. 

With all these safeguards and with the exclusion of psychosurgery and 
all other forms of medical treatment that are not psychiatric, the Legislature 
felt this would represent an adequate balance. It provides the tools in the | 
physicians’ hands to treat those who can be helped in a way that is provable 
to an independent tribunal in a fashion that allows patients to leave hospital 
sooner. That is why the mechanism is there. The medical profession would be 
very concerned about the implications of removing that. 


Ms. Gigantes: A person who is a competent patient, but who 
nevertheless may be an involuntary patient, should be allowed to decide the 
treatment he is given. Unless he is incompetent, nobody should be forcing 
treatment on him. The kinds of treatment we have in psychiatric institutions 
are major treatment. None of us would happily see ourselves in situations 
where we are competent, even though we are involuntary patients, and subjected 
to all kinds of treatment short of psychosurgery. 


This is a very basic issue. It has been looked at. We have heard the 
submissions Mr. Sharpe refers to. The issue has been looked at by people on 
the Electro-convulsive Therapy Review Committee, including Dr. John Deck, a 
doctor and associate professor of neuropathology at the University of Toronto; 
Dr. Paul Hoaken, professor of psychiatry at Queen's University, Kingston; Dr. 
E. R. Michel, assistant professor of anaesthesia, University of Toronto; Dr. 
Brian Shaw, associate professor of psychiatry, University of Toronto; Mary 
Beth Valentine, RN, executive director of the Canadian Mental Health 
Association; Dorothy Wardle, RN, from Kingston; and Dr. Emil Zamora, associate 
clinical professor, department of psychiatry, McMaster University. 


There is obviously not unanimity in the psychiatric community and the 
treating professions on this issue, and the body that was put together to 
consider the issue seriously has told us that it is a grave matter of the 
human rights of the person and that the competent patient should not be forced 
through treatment. While there may be cases psychiatrists can raise that cause 
them concern, those may be temporary concerns. 


In fact, I think there are studies that indicate people who refuse 
treatment, if they are competent, will accept the treatment if they are given 
time and if its value is made clear. There certainly is a body of evidence 
from other jurisdictions to indicate that. =) 


For example, a 1980 study in the United States found that "five of 72 
episodes constituted a problem, and in each case the problem seemed to be the 
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’ resukt of delusion." I quote the study Drug Refusal: A Study of Psychiatric 
Inpatients, published in the March 1980 issue of the American Journal of 
Psychiatry. The authors are Dr. Appelbaum and Dr. Gutheil. 


I think we will find psychiatrists who will argue against a change in 
Our practice. The fact is that we have a Charter of Rights. That Charter of 
Rights has certain notifications, and the way we deal with whether somebody 
has to be forced to do things in most cases depends on whether he or she is 
competent. The Electro-convulsive Therapy Review Committee felt so strongly 
that it spoke on matters outside its immediate mandate, and I think we have to 
pay heed to that warning and indication that we need to amend our legislation. 
In Nova Scotia, the Mental Health Act allows the competent patient to accept 
or refuse psychiatric treatment. 


It may be that the nature of psychiatric treatment for some patients 
will be changed by this amendment, but I think it is time we encouraged that 
possibility and treated competent patients as if they were somebodies under 
our Charter of Rights. - 


Mr. D. R. Cooke: Very briefly, I intend to vote against Ms. 
Gigantes's motion. I am late today because I am dealing with an 83-year-old — 
mother-in-law who has Alzheimer's disease. A physician, who is working today, 
incidentally, advises me that if we do not convince her of certain things this 
month, it may be too late next month. I cannot help but put Ms. Gigantes's 
arguments into that context, even though it is not dealing with a mental 
illness. It is not a situation where when she is perfectly competent, and she 
will be competent next month, she will be making the best decisions for 
herself. There are many situations like that which we have to deal with. 


Mr. Chairman: All those in favour of Ms. Gigantes's amendment? 
Opposed? 
Motion negatived. 


5:40 p.m. 


Mr. Chairman: Now we will deal with the motion put forward on behalf 
of the government by Ms. Hart. It has been read into the record. I was not in 
the chair at that time, but I believe you did read it into the record. Is 
there any comment anyone wishes to make on this amendment? 


Hon. Mr. Scott: The effect of it is to replace to subsection 35(2a). 
It simply tightens up the language and was suggested by legislative counsel. 


Mr. Chairman: Shail the sees carry? 

Ms. Gigantes: What are we dealing with, Mr. Chairman? 

Mr. Warner: Motion 46. 

Mr. Chairman: Those in favour? Opposed? 

Motion agreed to. 

Mr. Chairman: Motion 49 is another housekeeping one from Ms. Hart. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 
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- - (6) Subsection 35(4) of the said act is amended by striking out 
'regional' in the second last line." 


Motion agreed to. 
Mr. Chairman: Next we have motion 50. 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsection: 


"(7) Subsection 35(5) of the said act is repealed and the following 
substituted therefor: 


''(5) Where the review board is satisified, 


"(a) that the mental condition of the patient will be or is likely to be 
substantially improved by the specific psychiatric treatment or course of 
treatment for the providing of which authority is sought; and Z 


"(b) that the mental condition of the patient will not or is not likely 
to improve without the specific psychiatric treatment or course of treatment, 


"the board by order may authorize the providing of the psychiatric 
treatment or course of treatment specified in the application, but the board 
shall not authorize and no order of the board is or shall be deemed to be 
authority to perform psychosurgery."' 


Ms. Gigantes: This amendment is almost exactly the converse of the 
one I just put. I am going to point out to members of the committee that this 
allows the review board to overcome the consent of a competent patient and to 
provide treatment up to and including shock therapy. 


I wonder whether everybody has a good sense of just what we are saying 
here. I find it truly appalling, given the very serious recommendations we 
have had from a provincial-government-appointed study group on the question of 
consent to treatment, that we can simply pass this type of statement of what 
shall be in our law. 


Hon. Mr. Scott: Ms. Gigantes may be correct, but this is essentially 
a housekeeping order in the sense that it is precisely the language of 
subsection 35(5) with the removal of the words that open that present section, 
"Where the attending physician applies." The purpose of it is part of a scheme 
to make the procedure of the board apply to the variety of treatment orders 
that can be made under the act. 


While I understand Ms. Gigantes's objection to it for the reason she - 
gave on the last motion which was defeated, that motion having been defeated, 
it seems to me this motion becomes a housekeeping one. 


Ms. Gigantes: You are correct. As long as we are housekeeping, we 
can reconsider. It is possible for this committee to defeat this motion and go 
back and say, "We want to think about this more." 


Mr. Warner: Maybe the government can provide some explanation on why 
it has decided to reject the advice from the review committee, which I believe 
was set up through the government. Is there some logical, reasonable reason 
for rejecting its findings? 
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‘ -Hon. Mr. Scott: The government has not rejected that, which I take 
it would be an issue to be considered as Ms. Gigantes presented it on the 
previous motion. That is being considered. We do not support that at the 
present time. That is why we indicated on the previous motion that we thought 
the motion should be rejected as it was. eo 


While Ms. Cigantes is entirely right that the committee is always open 
to reconsider any section that has been passed, on consent or by vote, if you 
agree the decision previously taken on her motion was the right one, then this 
is a piece of necessary housekeeping. If you want to reject this housekeeping 
motion, you would then want to reconsider the previous motion. 


Mr. Warner: I want to make sure I have the logic straight on this. 
The government is not rejecting the report from the Electro-convulsive Therapy 
Review Committee. It is simply not accepting the recommendation from the 
committee that the Mental Health act be amended accordingly on the question of 
competency and decision-making by the patient with respect to treatment. 

I have trouble with the logic. The government rejects the recommendation 
but does not reject the report. 


Hon. Mr. Scott: No, that is not correct. The report is a valued and 
important document. The ministry sent the report to a variety of experts, 
community groups and others for their views. It is anticipated that those 
views will be received by a deadline fixed in September. When we have them, we 
will determine whether the report should be acted on. Without that 
consultation process, it would be premature to act on it now, but the report 
has not been rejected. 


Mr. Warner: It is a strange procedure, in my opinion. It sounds as 
though the committee went out ‘’and came back with a report. Not being entirely 
thrilled with the progressive move of the committee, which we haye all been 
reminded reflects the medical community and others, we decide to study it 
again and try to come up with something we like. We do not like the considered 
opinion of the people who served on that committee. I am really surprised. 


Hon. Mr. Scott: That is not the case. Mr. Clark may have had a 
committee to assist him. Charles Clark is a lawyer in Windsor who was asked by 
the previous government to make a study of this question and prepare a report, 
which he did. We value his report. It is no doubt an excellent piece of work 
and represents his views on an important and difficult matter. Once a report 
like that has been received, it is our policy to circulate it among the 
community of professional and lay people who will be affected if the 
recommendation is carried forward. 


I regard that consultation as important. We do not act simply on the 
word of Mr. Clark or any other commissioner. We act on his recommendation 
after we have run it by the groups that will be affected by it to see if there 
is a negative or positive feature they want to bring to our attention before 
it becomes government policy. That is not odd; that is the way we like to do 
things. 

Mr. Warner: Perhaps we could describe it as walking it by the groups 
rather than running it, since this was received prior to Christmas, if I am 
not mistaken. 


Ms. Gigantes: December 1985. 
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" - Mr. Warner: December 1985. I presume it was farmed out in January to 
various interested groups. We are now into Jume, and we do not have any 
response from the folk who received it. 


Hon. Mr. Scott: It is a little cynical to say you are walking it by. 
This is an important, difficult and highly complex matter. 7 


Mr. Warner: Absolutely. 
Ds oOspeiie 


Hon. Mr. Scott: A change in the law is proposed. It is not simply a 
change in where you file a document or how you get into the courthouse. It is 
a change in the law that comes as close as we can to one's human nature and 
equality rights. That is enormously important. We would feel insecure to act 
on a single commissioner's report without full opportunity for the public 
which will be affected to tell us the downsides, if any. It is all very well 
to say that we could pass it now, they can tell us later and we can-repeal the 
bill. It is better to do it the other way. It is our policy to try to consult 
before legislation is effective not afterwards. 


Mr. Warner: The groups to whom you have sent it have had it for five 
months. 


Hon. Mr. Scott: I do not know when it went to them. It was in either 


February or March. ‘ 
Mr. Warner: When would you anticipate having a response back? 


Hon. Mr. Scott: We anticipate the responses will all be back in 
September. 


Mr. Warner: What happens at that stage? 


Hon. Mr. Scott: The ministry evaluates the responses and the 
government, no doubt on the recommendation of the minister, decides what it 
will propose. | 


Mr. Warner: Simultaneous with this, you are doing an examination of 
the Mental Health Act. Is that correct? 


Hon. Mr. Scott: It is not simultaneous, but we are doing one. 


Mr. Warner: Based on what you hear back from the folks and when you 
have reviewed it, are you telling us that you may be prepared to entertain 
changes to the Mental Health Act? : 


Hon. Mr. Scott: When that process is complete, the government will 
have to decide its position with respect to the Clark recommendation. In the 
next session, I presume, a question of the minister would be appropriate such 
as: "What is the position? The consultation is over." The position will be 
either that the Clark recommendation will be adopted, that it will be 
rejected, or that some other method of dealing with it will be advanced. 


Mr. Warner: I get it. It is like equal pay. 


Hon. Mr. Scott: I am not opposed to consultation. I do not regard 
consultation as an abridgement of our duties. I regard it as a substantial 
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opportunity. It is not always fast. 1 sat outside for a long time and got the 
bills after they were passed, by and large, as a fait accompli. The government 
announced the policy, it had a majority and that was it. A bill went through 
and if you did not like it you could come up later and ask for a change. I do 
not believe in doing it that way. 


Mr. Chairman: I think you may have touched on some sensitive nerve. 


Mr. O'Connor: Is the minister not doing exactly as he decries was 
the procedure of the previous government? I tend to agree with the government 
amendment in its substance, but are we not getting ourselves into a severe 
difficulty with regard to the procedure. Again, is the minister not doing 
exactly what he alleges the previous government did? 


He says there is a parallel study or amending process going on with the 
Mental Health Act. He says a man named Clark has made serious recommendations 
which should be given every consideration. At the same time, is he not sending 
out signals to all those groups out there to whom he has sent copies of this 
report asking their reaction saying, "We are going to reject the Clark 
amendments because we are passing these amendments right now''? Would it not be 
better to simply do nothing at this point, leave the slate clean, not send any 
signals on one side or the other of this issue so these groups will feel there 
is no perceived bias in the government on which way it ultimately wishes to 
go? You say we want to hear from these groups before we make any changes. On 
the other hand, we ere making the changes, inviting them to come back later 
and say: "We do not like those changes. Change them back again to some other 
form." 


Hon. Mr. Scott: I think Mr. O'Connor is correct. Perhaps there is a 
misunderstanding. 
@ 


Mr. O'Connor: I am correct? 


Hon. Mr. Scott: This amendment does not make any change. It leaves 
matters the way it was. That is why it is essentially a housekeeping 
amendment. Just to clear the record, if this is the way the previous 
government conducted itself in this respect, I do not think it was all bad. It 
may have done this sort of thing correctly. That is as far as I can go. 


Mr. O'Connor: I do not understand that you can say by amending it we 
are leaving things the way they are. If we want to leave the things the way 
they are and the slate clean, why not withdraw the amendment pending the study 
that is to be completed in the fall regarding the Mental Health Act? 


Hon. Mr. Scott: Yes, but this section you are dealing with makes no 
change in the existing law. It is necessary to remove the words "where the 
attending physician applies," because of the changes made previously. There is 
no change and therefore no signal. 


Mr. O'Connor: I did not understand that is all it did. The Attorney 
General is assuring us that there is no change. I believe we are ad idem on 
that point. 


Mr. Chairman: Is there anything further? 
Ms. Gigantes: Briefly, the Attorney General is quite correct in 


saying that this amendment does nothing to alter the decision we made earlier. 
My position has been that we look at this amendment as part of the decision we 


J-13 


made earlier and say that we want to review the decision we made earlier. The 
Attorney General has referred several times to the Clark committee and Mr. 
Clark, and the fact that he is a barrister and solicitor from Windsor, and so 
on. 


This committee was set up after many years of consultation by the 
government and a heck of a lot of work, study and thought in submissions to 
the government calling for limitations on the power of bodies, facilities, the 
review board and physicians to treat the competent person against that 
person's will. 


I find it hard to understand how members of this committee can accept 
that this is the view of one person; it is not. The electro-convulsive therapy 
review committee was set up after years of consultation with the government 
and in response to great efforts by many groups and many individuals to get 
the government to change the legislation and to provide modern-day legislation 
in this area. They are not the views of Mr. Clark; they are the views of the 
committee. That committee had psychiatrists on it. They disagree with the 
psychiatrists who came before us and who are still lobbying against the change. 


We know who does not want this kind of change. It is the "'treaters." It 
is not the "treatees."' It is not the families of the ''treatees.'' It is the 
"treaters'' who wish to have unabridged mechanisms for providing treatment 
where a competent patient is unwilling. Why should a competent patient be 
subjected to something like a drug treatment regime or an electroshock regime 
against his will? Do you think that really cures people? Do you think that 
really provides for the health of the public in Ontario? I am not only not 
convinced, I am certain that it does not, and I do not stand alone on that. I 
stand with a group of people who worked very hard together. They achieved 
consensus on this matter and were quite strong in their affirmation that the 
Mental Health Act had to be changed to provide for the life, liberty and 
security of competent psychiatric patients. 


6 p.m. 


I ask the committee either to delay voting on this one, giving thought 
to the previous amendment which failed, or to overturn this one and go back to 
the one we just voted against and reconsider it. It will look very foolish to 
people who are expert in this area for us to go ahead and say that competent 
patients can be treated against their will on an order of the review board. 


Mr. Chairman: We have had considerable discussion on this matter. Il 
will now call for those who are in agreement with the amendment as placed by 
Ms. Hart. 


All those in favour? Opposed? 
Motion agreed to. 


Mr. Warner: In case members have forgotten, a motion to reconsider 
by someone who voted on the opposite side of the question is always in 
order--if someone had sober second thoughts. 


Mr. Chairman: There were ample opportunities. 


Mr. Warner: So someone who voted against my colleague's motion can 


_ now move to reconsider. 
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“Ms. Gigantes: You do not have to do it today. 
Mr. Chairman: I am glad you pointed that out. Anyone who is so 
motivated or inclined can certainly take the initiative, after ee had it 
explained in some detail by Mr. Warner. 


Mr. Warner: Just trying to be helpful. 


Mr. Chairman: That kind of advice is always welcome. I deeply 
appreciate it. 


We can now go on to motion 5l. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


(8) Subsection 35(6) of the said act is amended by Scr iaee. out 
‘regional’ in the fourth line." 


Shall that motion carry? 
Motion agreed to. 


Mr. Chairman: Ms. Gigantes's motion 52 has not been dealt with as 
yet. I guess we have to defeat it. 


Ms. Gigantes: We do not have to deal with it. 
Mr. Chairman: It is a nonstarter. We can move to 53. 
Ms. Hart moves that subsection 35(7) of the Mental Health Act, as set 


out in subsection 31(5).of the bill, be struck out and the following 
substituted therefor: 


''(7) Where a person who gives a consent under this section claims to be, 
(a) married to the patient; or 


'(b) a person of the opposite sex with whom the patient is living 
outside marriage in a conjugal relationship, if the person and the patient 


(i) have cohabited for at least one year, 
(ii) are together the parents of a child, or 


"(iili) have together entered into a cohabitation agreement under section 
93 of the Family Law Act, 1986, 


‘but is not so related, the consent is valid for the purposes of this act if 


the person who acted upon it had no reason to believe that the person who gave 
it was not so related." 


Ms. Gigantes: Essentially this means that if a doctor accepts the 
word of someone that he or she is one of the people described in this motion, 
and gives consent to treatment, the doctor is protected. Is that correct? 


Hon. Mr. Scott: Yes. 
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- - Ms. Gigantes: However, I note that it does not protect the estranged 
spouse. It does not protect the doctor against the person who claims to be the 
estranged spouse but is not, as we do allow the estranged spouse to give 
consent to treatment. The doctor is therefore not fully protected. 


Mr. Polsinelli: Was that a question? 
Mr. Chairman: I am waiting for a response. 
Hon. Mr. Scott: The answer is yes. 


Mr. Polsinelli: I also have a question. I am curious why the motion 


reads ‘'no reason to believe'’ in the second last line rather than using the 
term ''notice." 


Hon. Mr. Scott: The expression "who acted Upon it had no reason to 
e cay | ee <a ee e ° ° e 
believe’ is just a simpler, more straightforward way of describing notice. 


As you will recall, when you use the word "'notice,'' you then have a 
debate about whether it is actual or constructive notice. We have been through 
that in connection with another bill. This language has the virtue of 
simplicity. I believe it says what we mean. It is also the same as motion l5a, 
which you have already passed. 


Mr. Polsinelli: I missed it, then. This is just personal curiosity, 
stemming principally from a bit of an understanding of what notice means. Even 
though this may appear to be a bit clearer, I am sure you personally can find 
50 different interpretations of what this means in 10 fact situations. 


Hon. Mr. Scott: I do not think I can. If the language said that the 
person who acted upon it had noticed that the person who gave it was not so 
related, that would be ambiguous. There would be a big discussion about 
whether the notice was to be actual notice or constructive notice. Then you 
would have to modify that to make clear whether you meant constructive notice. 
If you meant constructive notice, you would have to look at the cases about 
what evidence would be available that would justify it. This says very simply, 
"had no reason to believe." 


Mr. Polsinelli: Is that not very close, though, to a definition of 
actual notice? 


Hon. Mr. Scott: No. You can have actual notice that is deemed by 
some statute to be actual notice, even though it might normally be 
constructive. I really believe in using words of one syllable that are 
commonly used in English, where you can do it, and that have meanings 
generally recognized by readers. 


Mr. Chairman: Shall the amendment to subsection 31(5) carry? 
Motion agreed to. 


Mr. Chairman: We may have to do some quick housekeeping here for a 
moment, committee, if you will bear with me. 
6:10 p.m. 


There is still some confusion on what we have to do on this. If you 
would turn to page 14 of Bill 7, subsection 31(5), the motion I now require 1s 
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" one to carry that as now amended. We dealt with subsection 35(7) of the Mental 
Health Act in the last motion and subsection 2a. We now require subsection 
31(5) to be carried, as amended. 


Ms. Hart moves that subsection 31(5), as amended, now carry. That cleans 


up the balance of that section. It is probably just a housekeeping item or a 
straightening out in case we have not clearly concurred with that part. 


We can go to motion 55. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


"(9) Section 35 of the said act is further amended by adding thereto the 
foliowing subsection: 


(9) Where a party appeals an order authorizing the providing of a 
specific psychiatric treatment or specific course of psychiatric treatment to 
a patient, the treatment or course of treatment shall not be provided pending 
the outcome of the appeal, unless otherwise ordered by a judge of the court 
appealed to." 


Is there any comment with respect to Ms. Hart's amendment? Shall the 
amendment carry? 


Motion agreed to. 
Mr. Chairman: Now we go to motion 56. 


Ms. Gigantes moves that section 31 of the bill be amended by adding 
thereto the following subsection: 


(21) The said act is amended by adding thereto the following section: 

"35a. Any use of restraint on a patient shall be clearly documented in 
the patient's clinical record by the entry therein of a statement that the 
patient was restrained, a description of the means of restraint, including in 
the case of chemical restraint, the chemical employed, the method of 
administration and the dosage, and a description of the behaviour of the 
patient which required that the patient be restrained or continue to be 
restrained." 

Ms. Gigantes: Mr. Chairman, may I speak to that? 

Hon. Mr. Scott: We accept that. 

Ms. Gigantes: Then I will not speak to it. 


Mr. Chairman: That will probably get a whole bunch of support 
quickly. 


Ms. Gigantes: I am glad to have your support. 
Mr. Chairman: Is there any comment on the amendment by Ms. Gigantes? 
Hon. Mr. Scott: Just a minute now. We have two 35as. Are they 


exactly the same? One says ''Replaces motion no. 56" and one does not. They are 
both in the name of Ms. Gigantes. 


J-17 


- -Mr. Chairman: The one that says "Replaces motion no. 56" is the 
appropriate one. 


Hon. Mr. Scott: On reflection, the one that was read is simply a 
cleaner way of drafting the other one. 


Ms. Gigantes: The second one, which was not read, was done by 
legislative counsel. 


Mr. Chairman: Is that the one with subsection 2? 


Hon. Mr. Scott: If Ms. Gigantes concurs, we prefer the one 


legislative counsel drafted. 


Ms. Gigantes: Make up your mind. 


Hon. Mr. Scott: It is the same, except that it breaks out the 
paragraph. - 


Ms. Gigantes: Yes, but a second ago you said the opposite, so I was 
not clear. 


Hon. Mr. Scott: I was not sure which one you had read. 


Ms. Gigantes: I will reread the motion so we have the correct one on 
the record. 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
amended by adding thereto the following subsection: 


(00) The said act is amended by adding thereto the following section: 


"35a(1) The use of restraint on a patient shall be clearly documented in 
the patient's clinical record by the entry of a statement that the patient was 
restrained, a description of the means of restraint and a description of the 
behaviour of the patient that required that the patient be restrained or 
continue to be restrained. : 


'"(2) Where a chemical restraint is used, the entry shall include a 
statement of the chemical employed, the method of administration and the 
dosage." 

Mr. Warner: This is the one you prefer to the other one? 

MOU, EMU ocOLt yeres: 

Ms. Gigantes: Have whichever one you want. 

Hon. Mr. Scott: It is nice to have a choice. 

Mr. O'Connor: Perhaps some medical authority could answer this. In 
the course of normal record-keeping for medical purposes, is the name of the 
doctor or the authority, or the insertion of a note in the record, always 
mentioned in the record? If not, would it be appropriate to add to the listyof 
things that should be recorded the name of the doctor or authority who 
authorized the restraint that was administered to the patient? 


Hon. Mr. Scott: I think the answer is that the Health Disciplines 
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- Act’ or regulations require either a signature or some identifying symbol for 
the person who made the entry. 


Mr. Chairman: Shall the amendment placed by Ms. Gigantes carry? 
Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding the following subsection: 


"(10) Subsection 43(1) of the said act is amended by striking out 
‘chairman of the review board having jurisdiction’ in the third and fourth 
lines and inserting in lieu thereof 'review board. '" 


Is there any comment? This is also a housekeeping amendment. Shall the 
amendment carry? 


Motion agreed to. zs 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 


"(10a) Subsection 43(2) of the said act is amended by striking out '3l, 


32 and 33' in the second and third lines and inserting in lieu thereof '33, 
33a, 33b,033e) 35a3% 33e. and Son. & 


Shall the amendment carry? 
Motion agreed to. 


Ms. Gigantes: There is no notation on this about housekeeping. I 
have not written my own notes on this. What does it do? 


Mr. Sharpe: This is the procedure where a patient who is found 
incompetent to manage his estate wants to challenge that to the review board. 
This amendment will provide that patient with access to all the new due 
process procedures that apply to all other applications to the board. 


Mr. Chairman: That was carried, so we can go to motion 58. 


Ms. Gigantes moves that section 3l of the bill be amended by adding 
thereto the following subsection: 


(00) Section 62 of the said act is repealed." 


Ms. Gigantes: The effect of that would be to make consistent with 
the Public Hospitals Act the time limitation on illegal action by a patient. 


Hon. Mr. Scott: No, that is not the effect of it. I can tell you 
what I judge the effect of it to be, if that would be helpful. 


Ms... Gigantes Try. Certainly: 


Hon. Mr. Scott: The present provision in section 62 applies to 
things done in pursuance or intended pursuance of the act and has a six-month 
time limit after the act or omission occurred. If you repeal that, the effect 
will be to entitle the person to rely on the Public Authorities Protection Act 
under which the limitation applies to things done in pursuance or intended 
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pursuance of a statutory or other public duty or authority--and this is 
key--six months after the cause of action arose. 


The effect of that language, ''the cause of action arose," as a result of 
two cases, one in the Court of Appeal and one in the Supreme Court of Canada, 
the first of which is Consumers Glass, is to extend the limitation period, so 
there would be no consistency. 


Ms. Gigantes: Then I seek some help because I want to amend section 
62 to provide a limitation of the same kind as umder the Public Hospitals Act. 


oO: 20> p.m. 


Hon. Mr. Scott: Under the Public Hospitals Act, the limitation is 
two years after discharge or end of treatment. 


Ms. Gigantes: That would be satisfactory to me. 


Could I withdraw the motion and say instead that I move that section 31 
of the bill be amended by deleting in the fourth line ''six months" and 
substituting therefor ''two years." 


Hon. Mr. Scott: I am not sure whether that is going to do it. 


Ms. Gigantes: That is not going to do it either because it is not 
after completion of treatment. 


Hon. Mr. Scott: That does not do it because, first, that makes 
section 62 read "shall be commenced within two years after the act or omission 
complained of occurred and not afterwards." 


Ms. Gigantes: Yes. What I want to say is ''two years after the 
completion of treatment.'' Is that correct, to be consistent? 


Hon. Mr. Scott: If you were going to follow the language-of the 
Public Hospitals Act, you would say, "after discharge."' You are getting into a 
very major difficulty. In the public hospital situation, it is contemplated 
that a patient will be there for a relatively short period of a week, or two 
or three. 


If you say "after discharge,"' in these cases you may be dealing with 
patients who have been there for years and you will be preserving litigation 
that is years old and exposing people to actions that arose five, seven or 
nine years ago. The effect of that is enormous in terms of insurance because 
no doctor or custodian will be free of a cause of action until two years 
following the discharge of his mentally ill patient. He will have to carry 
coverage for that, in many cases, for life. 


Ms. Gigantes: He now carries coverage for six months after the act 
or omission complained of? 


Hon. Mr. Scott: Six months after the act or omission occurred. 


Ms. Gigantes: Occurred. 


You will recollect, Mr. Chairman, that when the Ontario Hospital 
Association was before us, it pointed out this inconsistency and recoumended 
that there should be consistency. 
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- - Hon. Mr. Scott: I am not opposed to consistency. I am concerned that 
if you are going to extend a limitation period which is the result of your 
amended proposal, it is very dangerous to do that without adequate 
consultation because we do not know at the moment what that is going to do to 
insurance. We are very sensitive, as everybody is, about the problems of 
getting insurance for professionals in difficult matters--- ‘int: 


Ms. Gigantes: We know that insurance matters are much more important 
than equal benefit of the law. 


Hon. Mr. Scott: No. It is not a question--- 
Ms. Gigantes: That is, in effect, what you are saying. 


Hon. Mr. Scott: It is not, in effect, what I am saying at all. There 
is a limitation act in respect of every cause of action that is known to man. 
They are mostly found in the Limitations Act, and they vary. All I am saying 
is you can pick a limitation period. There has to be one. You cannot do 
without one, and everyone recognizes that. You can pick any one you want. 


I am simply saying that if you want to pick a limitation period that 
extends substantially the present limitation period, in fairness, you should 
have hearings on that to determine what its effect will be. You and I do not 
know what its effect will be. 


Ms. Gigantes: We do know that when the hospital association came 
before us, it pointed out the inconsistency, which is such that in different 
parts of the same institution different patients have different limitation 
periods. 


Hon. Mr. Scott: The association made that point, and I understand 
it. However, the reality is that a public hospital is, by and large, not . 
treating people in the same way. People are in public hospitals for relatively 
short periods. You may be there for several months, but even that could be 
relatively unusual. The doctor then knows that two years after the discharge 
is all the insurance he has to buy. It can be quickly assessed that it means 
there will be coverage for two years plus an average stay of, say, two months 
in a hospital. He is quoted on two years plus two months. 


Ms. a But in a public hospital you have different time 
limitations for the psychiatric ward as opposed to the general ward. 


Hon. Mr. Scott: I am sorry to tell you--it is a matter of 
regret--there are people who have been under treatment prior to discharge for 
years and years. 


Ms. Gigantes: In a public hospital. I mean in one of our local 
hospitals which has a psychiatric ward. 


Hon. Mr. Scott: Yes. All I am saying is that you can pick any 
limitation period you want; there has to be one. However, there is a very 
serious risk that the insurance premium will go through the roof. 

Ms. Gigantes: Why would that be? 


Hon. Mr. Scott: Because the coverage the insurer is being asked to 
give is substantially longer than the coverage the insurer now has to give. 
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- -Ms. Gigantes: And you think it will give rise to a lot more cases. 


Hon. Mr. Scott: It will give rise to a much greater risk of cases, 
and it is the risk of cases that insurers quote against. 


Ms. Gigantes: I think that is an argument for extending the 
limitation period. We are talking about a very stern limitation on the period 
in which in an ex-psychiatric patient can take an action. 


Hon. Mr. Scott: I do not oppose the principle. 


Ms. Gigantes: Considering the gamut of treatment we have provided 
without the consent of competent patients, I find it extraordinary that once a 
competent patient is out and objects to what happened to him on good grounds, 
he is dead in the water as far as our courts are concerned unless he gets his 
action together in six months. 


Hon. Mr. Scott: Everybody must expect that people in this situation 
will carry insurance. You would be appalled to hear that somebody did not 
carry insurance, because the recovery would be zilch; that is zero, for the 
reporter. You would want coverage. It is not wise to pick a limitation period 
in a wilfully blind state. You have no idea, and neither do I, what this will 
mean in terms of insurance premiums. If you feel strongly about it, we should 
find out about that and get the insurance industry here. 


Ms. Gigantes: Why do you not talk to the insurance industry, 
Minister, and come back with a new date? 


Mr. Chairman: I have Mr. O'Connor and Mr. Warner. I call the 
attention of the committee to the time. Perhaps we will be able to wrap up 
this section. I will leave it up to the committee's discretion as we move 
along. 


Mr. O'Connor: By way of clarification, can I ask the minister if the 
effect of the Court of Appeal case he cited was to interpret the Public 
Authorities Protection Act to mean that actions could be commenced six months 
after the cause of action came to light or came to be known to the plaintiff? 
ESethab correct? 


Hon. Mr. Scott: That is the effect of it. The language of the 
statute is "cause of action arose,'' and the Consumers Glass case says "arose" 
means ''knew or ought to have known." 


Mr. O'Connor: Okay. ''Came to light'' in layman's terms. 


In section 62, which we are dealing with, it speaks about actions 
commencing within six months of the act occurring and not afterwards. Is there 
not a fundamental unfairness in that, especially in this area? The treatment 


complained of might have occurred quite some time ago. The six months may have 
passed, and the man's action is barred. In the interests of fairness, should 


we not be going at least to the interpretation of the Court of Appeal in the 
other statute? 


Hon. Mr. Scott: That could be done. All I am saying is-- 


Mr. O'Connor:.I realize your argument, Ms. Gigantes, about changing 
statutory limitation periods without insurance implications, but-- 
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Mr. O'Connor:--there is a fundamental unfairness here. You might be 
barring a considerable number of actions where people did not even know they 
had the action until after the six months had gone by. = | 


Hon. Mr. Scott: Section 62 is much tighter; there is no question 
about that. I accept your point. The issue here, it seems to me, is to what 
extent you are going to allow actions to be commenced that may be ancient. 
This is not a problem that generally concerns limitation processes. There are 
cases where an object is lodged during an operation and is not discovered for 
five years, but in the general marketplace such an example is very rare. 


Here is a situation where there will be many patients, often 
incompetent, who have been under treatment for years. I am asking the 
committee where you want the cutoff to be. Is it appropriate that a patient 
under treatment for 15 years should be allowed to sue a doctor as a result of 
something that happened 15 years ago? r 


Mr. O'Connor: Why not, if it did not come to light until 15 years 
later? 


Hon. Mr. Scott: If the answer to that is yes, then something has to 
be cone to alert the insurers and doctors, because their liability coverage is 
not adequate for that purpose. We are making a fundamental change in the kind 
of liability insurance they must have right now, or when this act is 
proclaimed. 


Mr. O'Connor: But you have pointed out that the nature of treatment 
in this area is usually extensive and longer than in physical medicine where 
one procedure or optration is the incident complained of. Here, as you said, 
we may go back 15 years. We are effectively barring a considerable number of 
actions. 


I realize your insurance argument, but to support Ms. Gigantes in her 
premise that civil rights in this area are more important that insurance 
premiums, maybe we should be doing that. . 


Hon. Mr. Scott: No. They are barred now. Let us be clear about that. 
We are making no change. Ms. Gigantes's point, and yours, is that we should 
make a change. I understand that point. 


I draw your attention to the Consumers Glass principle that extends very 
few of the cases beyond the date of the act or omission. It will almost 
invariably be the case that, within minutes or days of the act or omission, 
the potential plaintiff knew or ought to have known sufficient facts. 


Mr. O'Connor: That is true in physical medicine, but if you are 
dealing with an incompetent patient, he may not know what has happened. 


Hon. Mr. Scott: That is what I am saying. 


Ms. Gigantes: You may be dealing with an incompetent patient who is 
forced to treatment by a review board. 


Hon. Mr. Scott: The point I am making is that the insurance industry 
was able to live with the Consumers Glass principle because such a small 
number of cases would take advantage of that principle, probably less than 
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half of one per cent. With this proposed change, a large number of plaintiffs 
will want to take advantage of it or will be entitled to take advantage of it. 
That fundamentally alters the risk. 


You are saying that, when this act is passed, doctors must-have 
insurance to cover this new risk. That is fine with me, but we should know 
what we are asking them to cover and what it will cost. I presume you have to 
weigh the cost of that against the desirable social benefits Ms. Gigantes has 
described. 


Ms. Gigantes: It is a human right. 
Hon. ic. socott: No, 1C.i1s not a human right. 


Ms. Gigantes: Yes, it is a human right because we do not provide 
equal benefits of the justice system to psychiatric patients. Let me make that 
clear. 


Hon. Mr pcoee. sl domnot accept that. 


Mr. Chairman: Members of the committee, I suggest that since Mr. 
Warner and Mr. Polsinelli requested an opportunity to speak to this amendment, 
we stand it down and resume on Monday from this point. With your concurrence I 
will not call for a vote on this item now because we have two other members 
who have indicated an interest in speaking. 


Mr. Warner: It allows the Attorney General an opportunity to reflect. 


The committee adjourned at 6:33 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Monday, June 23, 1986 


The committee met at 4:0/7 p.m in room 228. 


EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(continued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights and Freedoms. 


Mr. Chairman: Members of the committee, I have a couple of questions 
I want to raise with respect to some housekeeping matters. 1 would like to get 
under way as quickly as possible because there are some time constraints that 
have been brought to my attention by other members of the committee that we 
should probably share with you. 


Mr. D. R. Cooke: This bill does not go on for ever? 


Mr. Chairman: It does not. You will be pleased to know there is a 
point of finale. 1 cannot predict when that might be, but it is there. 


Mr. D. R. Cooke: It will not be in our lifetime. 
Mr. Chairman: That may well be the case. 


The first matter I would like to advise the committee of is that, 
because Tuesday of next week is Canada Day, this committee will not be sitting 
Monday or Tuesday. 


I would like the committee to give some consideration to the time* in 
which you would have a preference for sitting during the recess. The House 
leaders are now in discussion on this. The options are the months of July, 
August or September. I do not expect an answer now, but if you would like to 
review what I know are some very difficult schedules, I would be pleased to 
hear from you with respect to timing so that I can attempt to accommodate the 
majority. | 


In that regard, we will obviously be finishing Bill 7. There is some 
possibility we may do that while the House still sits, but I am beginning to 
arrive at the conclusion that, with the loss of the two days next week, this 
may be very difficult. 


However, there will be other legislation passed on to this committee. 1 
cannot identify for you yet what that legislation might be, but I will advise 
the committee as soon as the chairman has been advised by the House leaders. 
Second, we may have estimates referred to us and that could also be dealt with 
during the break. 


Those are some of the matters coming up. 


Finally, if the committee would like to form a steering committee, 
usually made up of the critics of each party along with the government 
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representative, on what approaches we might be able to make with reference to 
any matters referred to our committee over the next period of time--in other 
words, an ad hoc steering committee--I would be pleased to have such a 
committee struck that can deal with the chairman on these matters so that I do 
not have to call the entire committee together. If you agree with that, my 
suggestion for a steering committee would be: Ms. Gigantes from the New 
Democratic Party, Mr. Callahan from the government and Mr. O'Connor -from the 
Progressive Conservative Party. 


Mr. O'Connor: Do you need a motion on that, Mr. Chairman? 


Mr. Chairman: Yes. I think we should strike the conmittee and then 
we have it on the record. 


Mr. Part:ington: 1 will move that. 


Mr. Chairman: Mr. Partington moves that Mr. O'Connor, Mr. Callahan 
and Ms. Gigantes be appointed to a steering committee of this conmittee for 
purposes of expediting some of the work we may have to discuss, either during 
the break or on brief notice. é 


Motion agreed to. 


Mr. Chairman: Are there any other comments on some of the matters I 
have raised? I do not necessarily expect you to now give me the preferred 
month--or even longer--you would like to sit. 


Mr. O'Connor: Every day of every week. 


Mr. Chairman: That may be necessary. It looks like we will be rather 
busy over the summer period, so it is entirely up to the committee how much we 
want to sit, within reason. 


As you know, we are looking at the possibility of recessing in mid-July. 
If that is the case, our committee will be able to resume its work immediately 
thereafter, if we get that direction from the House leaders. 


Mr. O'Connor: With respect to today's proceedings, some of the 
members might know, because I have spoken to them, that there is a social 
function this afternoon involving our caucus which is some distance removed 
from the buildings. 


Mr. Callahan: Where is it? In Vancouver? 


Mr. O'Connor: I am wondering if the committee will show its goodwill 
towards the members of our party and permit us to adjourn somewhat early this 
afternoon to enable us to attend that function. I am suggesting five o'clock. 


Mr. Callahan: We could not possibly do that. 


Mr. O'Connor: It is an accommodation which I believe is afforded to 
the various parties from time to time when these things arise. 


Ms. Gigantes: If I understand our order of business today, we will 
be dealing with noncontroversial items. I would like to see us get as far with 
that as we can. I would still like to see this bill passed before the House 
adjourns., 
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Mr. Chairman: I think we share that feeling. I would Like to get on 
_with it as well. If we can finish this debate on the matter of when we are 
going to adjourn today rather quickly, then we will be moving towards the 
objective Ms. Gigantes has so well identified. 


Mr. O'Connor: May I also say that I understand, as is obvious, the 
Attorney General (Mr. Scott) is not able to be here today. Therefore, we are 
postponing anything of a controversial nature. That has been agreed among the 
parties. 

Ms. Gigantes: Let us go ahead and do it. 


Mr. O'Connor: Therefore, perhaps we can get quite a bit done in the 
next hour to allow us to leave. 


Mr. Chairman: Do we have agreement that we will break in 
approximately an hour, at five o'clock or shortly thereafter? 


Mr. Callahan: If you tell us where you are going. 


Mr. O'Connor: You are not invited. You want to get there to wire the 
place. 


Mr. Chairman: I shared the information informally and confidentially 
with Ms. Gigantes in a last-ditch attempt to get her support on this matter. 
do not know how well I did. 


Mr. D. R. Cooke: I understand that Ms. Gigantes is attending this 
party. 


Mr. Chairman: That is an incorrect conclusion you have arrived at, 
but it is not the first one and I am sure it will not be the last. 


Mr. O'Connor: Do you play first base? 

Mr. Chairman: We can get on with the bill. 

Mr. Callahan: You are not going to take a vote on that? 
Mr. Chairman: I assumed we had all-party concurrence. 


Mr. Callahan: I may put a question in Orders and Notices to find out 
where you were. 


Mr. Chairman: We were in the middle of motion 58 at the time we 
completed the last meeting. 1t is my understanding that Ms. Gigantes does not 
want to go to motion 58 now. Could I have some indication from the committee 
as to where you would like to start? 

Ms. Gigantes: Noncontroversial items. What is left? 

Mr. Chairman: Motion 59. 

Mr. Callahan: What about motion 60? 


Mr. Chairman: Motion 59 and motion 60. Let us start with motion 59. 
I am advised that we can go to motion 63 without great difficulty. 
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On section 31: 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding the following subsection: 


"(11) Clause 65(1)(h) of the said act is amended by striking out 'a' in 
the second line and inserting in lieu thereof 'the.'" : 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding the following subsection: 


(12) Clause 65(1)(i) of the said act is amended by striking out ‘review 
boards and advisory review boards' in the second line and inserting in lieu 
thereof 'the review board.'"' 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding the following subsection: 


(13) Clause 65(1)(j) of the said act is repealed." 
Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding the following subsection: 


(14) Clause 65(1)(k) of the said act is amended by striking out 'review 
boards and advisory review boards' in the second and third lines and inserting 
in lieu thereof 'the review board and the co-ordinator.'"' 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding the following subsection: 


(15) Clause 65(1)(1) of the said act is amended by striking out ‘review 
boards and advisory review boards' in the first and second lines and inserting 
in lieu thereof 'the review board. '"' 


Motion agreed to. 


Mr. Chairman: If the committee would go back to motion 5a, Ms. 
Gigantes had an amendment on this one, did she not? 


Ms. Gigantes: The government has an amendment. 

Mr. Chairman: Could we proceed then? The form will be for the 
government amendment to go first and then we will discuss it. Ms. Gigantes 
will have an opportunity to place her amendment following that. 


Ms. Hart moves that section 31 of the bill be amended by adding the 
following subsection: 


(1c) The said act is amended by adding the following section: 
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"Child as informal patient 


8a (1) A child who is 12 years of age or older but less than 16 years 
of age, who is an informal patient in a psychiatric facility and who has not 
‘sO applied within the preceding three months may apply in the prescribed form 
to the review board to inquire into whether the paiig needs observation, care 
and treatment in the psychiatric facility. oF 
‘Application deemed made 


(2) Upon the completion of six months after the later of the child's 
admission to the psychiatric facility as an informal patient or the child's 
last application under subsection 1, the child shall be deemed to have applied 
to the review board in the prescribed form pursuant to subsection l. 

"Considerations 


''(3) In determining whether the child needs observation, care and 
treatment in the psychiatric facility, the review board shall consider, 


"(a) whether the child needs observation, care and treatment of a kind 
that the psychiatric facility can provide; 


'(b) whether the child's needs can be adequately met if the child is not 
an informal patient in the psychiatric facility; 


"(c) whether there is an available alternative to the psychiatric 
facility in which the child's needs could be more appropriately met; and 


"(d) the child's views and wishes, where they can be reasonably 
ascertained. 


"Powers of the board 

"(4) The review board by an order in writing may (a) direct that the 
child be discharged from the psychiatric facility, or (b) confirm that the 
child may be continued as an informal patient in the psychiatric facility. 


"No limitation 


(5) Nothing in this section prevents a physician from completing a 
certificate of involuntary admission in respect of the child. 


"Procedure 


"(6) Sections 33, 33a, 33b, 33c, 33d, 33e and 33f£ apply with necessary 
modifications to an application under subsection 1." 


Mr. Chairman: I know we have discussed this previously, but could we 
have just a brief overview with respect to the changes in this? 


Ms. Gigantes: Could I ask, first, does the government intend moving 
another motion associated with this one, as part of 5a? 


Mr. Ewart: It will be 8b. 


Ms. Gigantes: I am quite happy with the other-- 
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Mr. Chairman: I was hoping we could clarify all of that in any 
comments you may wish to make at this time. 


4:20 p.m. 


Mr. Sharpe: We have tidied the whole section up. All four of us have 
thought about this since the representations made by Justice for Children. The 
amendment would provide children between 12 and 16 years of age with a right 
to apply to the review board to look into the appropriateness of their 
"detention" in the facility. I recall a couple of weeks ago a discussion 
surrounding the question of the extent of the authority of parents and 
guardians and the children's aid society to sign a person into a facility. 
That is not a clear authority. It is not regulated under the Mental Health 
Act, and there has been concern expressed about detaining young persons who do 
not meet the committal criteria in a facility without any of these so-called 
due process protections that would be accorded them if they were certified. 


This is an attempt to work out the model that the government promised it 
would try to sort through in the weeks this bill has been discussed in 
committee. This is the result of our work. Subsection 8a(1) provides children 
with the ability to apply to the review board to inquire into whether they 
require observation, care and treatment in the facility. Subsection 8a(2) is 
an automatic provision for an application deeming to be made, an automatic 
review. Subsection 8a(3) contains some of the considerations that the tribunal 
would take into account. This is by no means an all-inclusive list. There may 
be others, such as continuity of the child's care being interrupted and least 
restrictive and things of that sort, which would likely be taken into account 
by the board as well, but these seem to be the primary considerations that we 
are saying the board must take into consideration. 


The powers in subsection 8a(4) provide the board with the ability to 
direct that the child be discharged or to confirm that the child be continued. 
Subsection 8a(6) provides the procedural protections before the board that we 
discussed in this committee a couple of weeks ago and last week, so that those 
would be available. 


The new motion 19, which would follow if this were to pass, is the 
notification of legal aid provision that was also circulated with this 
proposed amendment. I will not read this, but it simply extends to the child 
and to legal aid the notice provision that normally applies now with respect 
to involuntary patients. When a certificate of involuntary admission or 
renewal is completed, there must be notification of that fact to the patient 
and to the area director of legal aid. 


If the amendment regarding the child in 8a passes, then it would be 
proposed that 19 be changed to ensure that the youngsters here have the same 
rights of notice so that they are aware of their rights to go to the board. An 
additional amendment, which it is hoped would be moved, would appear as 8b and 
would say something to the effect that nothing in this act authorizes a 
psychiatric facility to detain or to restrain an informal patient. That would 
be a clarification and codification of the common law and would make it 
absolutely clear to the psychiatric facility and to physicians that they 
cannot detain or restrain any patient who is there on a voluntary basis and is 
not being held there against his will. 


The proposed amendment by Ms. Gigantes would apply that principle to 
children. It is proposed here that the same principle should apply to ee 
informal patient and not just to children. 
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Mr. Callahan: You have indicated that section 3 contains the items 
_ that must be looked at, and you said those would not be the only things looked 
at. Where in the act does it allow them to look at anything else? 


Mr. Sharpe: The wording of this is, ''In determining whether the 
child needs observation, care and treatment in the facility, the review board 
shall@consider...." Ittdoes not limit its considerations to these four. It 
just requires that these four factors be taken into account. There may well be 
other considerations in specific cases that are put before the tribunal that 
it would be free to look at. It does not say the board shall not look at or 
consider other factors. 


Ms. Gigantes: Excuse me. Which four are these? 


Mr. Sharpe: These are a, b, c and d under subsection 3. 


Ms. Gigantes: Thank you. 


Mr. Callahan: My concern is that the authority the board has arises 
from the act. Would it not be wise for total clarity to have have a clause (e) 
that would say, "such further and other considerations as might be 
appropriate'’? 


Mr. Chairman: A lawyer's catch-all phrase. 
Mr. Callahan: That is right. That is called a basket clause. 
Mr. Sharpe: "Any other relevant factors,'' or something of that sort? 


Mr. Callahan:.It is just so that it is clear, because I can see that 
if this were to be taken beyond that, perhaps to a judicial review, they might 
say, "Where is the authority for the board having looked at these other 
factors?'' I propose that there be a clause (e) that would say that. 


Mr. Chairman: We will accept what Mr. Callahan has said as a further 
amendment after we debate the main body of the amendment, if he wishes to 
bring that forward. 


Ms. Gigantes: There are two items I would like to raise at this 
time. On clause 8a(3)(c), I believe we are looking at wording very similar to 
the Child and Family Services Act. 


Mr. Shipley: Yes, it is quite similar. In the Child and Family 
Services Act, they talk about what programs are available to the child and 
whether residential placement is appropriate or some other kind is more 
appropriate. What we have done in clause (c) is collapse all three clauses in 
the Child and Family Services Act that speak to the same thing. 


Ms. Gigantes: What concerns me is that it might be useful to have as 
comparable a Clause as possible, and what is spoken about in the Child and 
Family Services Act is an alternative program as well as placement. 


Mr. Shipley: They use those terms in the Child and Family Services _ 
Act because that act applies to a much broader range of services than simply 
psychiatric services. This act applies to mentally retarded children, people 
who have physicial handicaps, etc., so they use the more general term 


a 
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program,'' whereas we are talking about psychiatric services and it has been 
restricted to alternatives to psychiatric facilities. 

Ms. Gigantes: However, 1 would like to have a reference to ''program'’ 
in this clause because I think the reference to "program'' would be quite in 
order here. We may be looking at a placement in a psychiatric facility that 
should be reviewed to see whether there is an alternative program outside of a 
psychiatric facility that will meet the child's needs more appropriately. 


Mr. Sharpe: The purpose in clause (a) is "observation, care and 
treatment. In psychiatric facilities, active treatment centres, one is not 
really thinking of programs as much as active treatment of the child, so that 
perhaps in clause (c), the concept in clause (a) of whether there is an 
available alternative place for the observation, care and treatment or means 
for that available is one we can qualify. 


Ms. Gigantes: Let me put it this way: My concern is that when we 
look under subsection 8a(3) to determine whether the child needs observation, 
care and treatment in a psychiatric facility, we need to examine precisely 
whether the child should be in the psychiatric facility or in some other kind 
of program. 


Mr. Sharpe: The other factor is that an available alternative to the 
facility might be the child's home. 


Ms. Gigantes: Yes. 


Mr. Sharpe: If the language "'program'' were used, there would not be 
a program at home. 


Ms. Gigantes: There might well be a program at home. 
Mr. Sharpe: There might not be, and if there were not-- 


Ms. Gigantes: That is why one would look to see whether an 
alternative program might be what we need instead of a placement in a 
psychiatric facility. 


4:30 p.m. 


Mr. Sharpe: What if there were not an alternative program that was 
considered necessary in the view of the board? If ''program'' were used in 
clause (c), one might argue that you are restricted from being able to 
discharge the child. What the child needs is to go home so the available 
alternative is that the parents are willing to take the child home with them. 
There is no program there nor need there be. 


Ms. Gigantes: I do not understand what you are saying. 


Mr. Sharpe: In clause (c), one of the factors is whether there is an 
available alternative to the facility in which the child's needs could be met 
more appropriately. It may be decided that all the child needs is a loving 
home environment and that the active treatment of a facility is not necessary. 


Ms. Gigantes: I do not think the review board would have any problem 
because it is asked to consider clauses (a), (b), (c), and (d), but it is not 
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required to make sure the child is dealt with umder (a), (b), (c), or (qd). 
. These are descriptive. They are not conclusive. 


Mr. Sharpe: No, they are not. 


Ms. Gigantes: There would be no problem for the review board. If the 
review board decided that the child should go home to a loving family, that 
would be at the review board's discretion. It would certainly have that power. 


Ms. Hart: I am wondering why Ms. Gigantes wants to narrow the 
subsection down because "available alternative" is a very broad concept and 
"available alternative program'' is much narrower. If her concern is that there 
be more alternatives available in the consideration by the review board, then 
the broadest possible language is "available alternative." 


Mr. Chairman: Ms. Gigantes moves that clause 8a(3)(c) of the 
amendment be amended by inserting immediately after the word "available" the 
word ''program.'' 


° Ms. Gigantes: It would simply add the word ''program"' after 
"available alternative'’ in the first line. It would read, ''whether there is an 
available program alternative to the psychiatric facility, in which the 
child's needs could be more appropriately met." 


Mr. Chairman: The amendment to the amendment proposed by Ms. 
Gigantes means that clause (c) would read "whether there is an available 
program alternative to the psychiatric facility in which the child's needs 
could be more appropriately met.'' It would carry on to clause (d). Is that 
correct, Ms. Gigantes? 


Ms. Gigantes: That is correct. 


Mr. Chairman: Is there any further comment with respect to the 
addition of the word "program'' in the context in which I just read it? With 
the committee's concurrence, I will call for the amendment to the amendment, 
which is the addition of that word and is Ms. Gigantes proposal. 


All those in favour of Ms. Gigantes amendment? All those opposed? 

Motion negatived. 

Ms. Gigantes: I would like to ask on subsection 8a(1) what exactly 
would happen to a child who is placed in a facility for psychiatric care, for 


example in a fairly small community? Would a notice go to legal aid? 


Mr. Sharpe: Under the new 19, I will read the provision, which 
hopefully will be formally moved. 


Ms. Gigantes: Where is it in the act? 


Mr. Sharpe: This was circulated with the package. It was attached to 
it actually. Do you have the third page? It is an amendment to section 3a of 
the act. I believe it says lc in the upper right-hand corner and there is a 
little subheading, ''notice of child's right.'' 1f that amendment carries, 
hopefully that would be moved. 


Ms. Gigantes: So notice would be given to legal aid. There would not 
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necessarily be a patient's rights adviser in the community or attached to the 
facility. 


Mr. Sharpe: The facilities governed by the Mental Health Act are 
psychiatric facilities--they are designated at the end of the act--many of 
which would already have active programs using the patient advocate model or 
the rights adviser model. To give effect, one would have to key into that 
model with one of those models to ensure that children in these circumstances 
are advised of their rights. 


Ms. Gigantes: How long would that take in a small conmunity? 


Mr. Sharpe: I cannot comment. We do not have any experience in terms 
of what happens now with the rights advisers and how long it takes them to 
respond to notices of commital with adults in a small community. 


Ms. Gigantes: Am I right in thinking that in a small community, once 
the legal ae office is informed, some lawyer will be requested to act on 
behalf of the child and that lawyer will have to seek a legal aid certificate? 


Mr. Ewart: Not for these purposes. This would work in the same way 
as the existing program whereby duty counsel simply goes out on receipt of the 
certificate of involuntary commital, visits the patient and advises him of his 
rights. The patient determines whether he wants to exercise those rights and 
at that point there is an application for certificate and so on. The rights 
advice is dispatched by duty counsel so there is no need to go through a 
process of obtaining a legal aid certificate before you get that basic advice. 


Ms. Gigantes: To undertake an action, you would have to have a 
certificate. 


Mr. Ewart: Yes. That would be true whether you were seen in the 
first place by duty counsel or whether it were a psychiatric facility that had 
a patient advocate and he saw you first. In any circumstance, once you want to 
pursue an appeal, you go and apply for it. A person at the facility takes your 
legal aid application and proceeds from there. 


Ms. Gigantes: I am concerned about that process, particularly in the 
case of children, but I am concerned in general because if one has to wait for 
approval of the legal aid certificate, treatment of a pretty major sort can be 
commenced without the consent of children if the consent means substitute 
consent. I wonder whether we cannot make some provision that would ensure that 
we do not have to allow a child, in particular, to go through fairly major 
treatment against his or her will before a legal aid certificate becomes 
applicable and some review can be initiated. 


Mr. Ewart: All I can say in the absence of the minister is that we 
have no authority to consent to the creation of a new program or the 
expenditure of new money. If that is an item you want to pursue, the whole 
thing might have to be stood down until there is someone who can speak to 
program or dollars. 


Mr. Callahan: We are dealing with an age group that comes under 
other legislation under the Ministry of Community and Social Services with our 
young offenders. Under the young offenders legislation, if a young person is 
denied legal aid, a judge has the power to order counsel. Is there any way 
this can be tied in with that to provide that type of accommodation? 
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Ms. Gigantes: The difference between the young offender and the 

_. young psychiatric patient is that the young psychiatric patient may have to 
submit to treatment before there is an appeal. The young offender just sits in 
detention and gets treated like other people. 


Mr. Callahan: I do not think I would want to make a choice between 
either one of those. They are both equally abhorrent. ty 7 


Ms. Gigantes: No, they are not. Think about it. 
Mr. Callahan: I would not want to sit in a jail cell. 


Ms. Gigantes: I have done it and I would rather do that then sit in 
a psychiatric centre if I were 14 and somebody had given consent to my 
treatment and I did not like the treatment. 


2:40 p.m. 


Mr. D. R. Cooke: Can Ms. Gigantes inform us to what extent a 
patient--I think what she is getting at is that a patient rights advocate 
might be more aggressive than the typical duty counsel in making the patients 
aware if there are problems. 


Ms. Gigantes: Even if a typical duty counsel were very alert, it 
might take some time before the action can be undertaken because you are 
sitting waiting for a legal aid certificate. 


Mr. D. R. Cooke: I do not think that is usually a problem. If 
reference is made to a counsel who is interested in taking up the patient's 
cause, he usually does not wait for a certificate. 


Mr. Callahan: I would not say that is an absolute. Most counsel 
would but there are a lot of them who would not. 


Ms. Gigantes: I have an area of concern here. 


Mr. D. R. Cooke: You mentioned the need for patients' rights 
advocates. I think you were talking about lay advocates. 


Ms. Gigantes: Yes. 


Mr. D. R. Cooke: Can you inform us to what extent they are in place 
so that they could fulfil this role if the legislation permitted it? 


Ms. Gigantes: What do you mean? 


Mr. D. R. Cooke: If the legislation indicated the new patient would 
have recourse to a patient rights advocate, are we basically saying the 
patient rights advocate should be told about the new patient so that he can 
visit him? 


Ms. Gigantes: I have been told by ministry staff that this happens 
as a matter of course, but there are not patient rights advocates associated 
with every facility where a child may be held, in a small community for 


example. 
Mr. D. R. Cooke: Where are we going to find them? 
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Ms. Gigantes: I see a big problem here and I do not think we are 
_ really addressing the problem. We are looking at it in textbook terms and we 
are not dealing with the realities. 


Ms. Hart: Given that this seems to be controversial and we were 
Supposed to be doing noncontroversial-- 


Mr. Chairman: That may be sage advice at this point. We might deal 
with this section. The parts that Ms. Gigantes is referring to relate to 
amendment 19. If you want to proceed with Mr. Callahan's amendment and deal 
with this section now, we can stand down amendment 19 and deal with that at a 
time when the Attorney General (Mr. Scott) is here. 


Ms. Gigantes: Can somebody tell me what amendment 19 is? I am 
totally confused with these pieces of paper. . 


Ms. (Hart: it is: 3¢ vande3h. 

Ms. Gigantes: Do you mean lc? You do not mean amendment 19. 
Mr. Chairman: It is 3g and 3h. 

Mro Sharpes ‘The le replacesiioldii9. 


Mr. Chairman: Do we have the concurrence of the committee to proceed 
in the way I have just outlined? 


Ms. Gigantes: Yes, 


Mr. Chairman: I will go to Mr. Callahan so he can get his amendment 
on the floor. It is dn amendment to an amendment actually. 


Mr. Callahan moves that subsection 8a(3) be amended by adding ''and'' at 
the end of clause (d) and by adding the following clause: 


"(e) any other matter that the review board considers relevant." 


The intent of that amendment has been spoken to. Are there any further 
questions or comments on it? | 


Motion agreed to. 


Mr. Chairman: Are we prepared to move on the government amendment as 
proposed by Ms. Hart dealing with this whole section? Those in favour? Opposed? 


Motion agreed to. 


Mr. Chairman: We are going to stand down amendment 19. The reality 
is that there could well be program moneys involved with respect to some of 
the proposals that are coming forward from Ms. Gigantes, so we had better hold 
that for the minister. Are you in agreement with that? 


Ms. Gigantes: I am happy with that. 


Mr. Chairman: Has section 8b been circulated to all members? This is 
a new government amendment that will be read slowly by Ms. Hart. I hope the 
members of the committee will not require that it be circulated in advance. If 
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you are not happy with that, we will stand it down as well. It is a relatively 
brief amendment. 


Ms. Hart moves that the said act be amended by adding thereto the 
following section: 


"8b. Nothing in this act authorizes the psychiatric facility to detain 
or to restrain an informal patient." 


Mr. Chairman: Ms. Gigantes, you are nodding concurrence. Hansard 
cannot pick that up. 


Ms. Gigantes: You just gave Hansard what it needed. 


Mr. O'Connor: I do not have the act before me, but is "informal 


patient™ defined? 


Ms. Gigantes: It is not. 
Mr. O'Connor: What does it mean then? 


Mr. (Sharpe: Section 3 of the act sets) out«therdefinition of 
"informal patient.'' Section 8 says, "Any person believed to be in need of 
observation, care and treatment provided in a psychiatric facility may be 
admitted thereto as an informal patient on the recommendation of a physician." 
The term ''informal'' has caused confusion from time to time. It means nothing 
more nor less than voluntary. It is the converse of the term "involuntary 
patient."' There is a historical reason 'informal" is there, but it is not 
really relevant today. 

Ms. Gigantes: Is it true that we could change the whole act so that 
any time an informal patient was referred to, we could call that person a 
voluntary patient? 


Mr. Sharpe: Yes. It would have no practical difference except to 
make it a lot clearer to many people. 


Ms. Gigantes: It would be very useful, would it not? 


Mr esharpe.eait would. 


Ms. Gigantes: Would it be possible to make such an amendment by 
saying any time the term ‘informal patient'’ is used in the act we change that 
to "voluntary patient?" 


Mr. O'Connor: I think you have to go to each section. 
Ms. Gigantes: The answer to that is no? Do we have an answer? 


Mr. Chairman: If Ms. Gigantes is looking for an answer from the 
government, then I guess the answer is no. 


Ms. Gigantes: That was a legal question. Is it possible to make an 
amendment to the act in which we simply say every time we use the term 
"informal patient," that be changed to "voluntary patient? 


Mr. Sharpe: Mr. Tucker can comment on that. 
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Mr. Tucker: It would be a deeming provision. You would still be 
reading the act as it actually states. The black-lettered text would still say 
''informal'' and all you are doing is deeming "informal" to read "'voluntary.'"' 
You would still have people reading the actual words "informal patient."' 


Ms. Cigantes: We could add a section at the front that says an 
informal patient is a voluntary patient. 


Mr. Tucker: That might not be any more easy to read, though. 


Mr. O'Connor: I agree with Ms. Gigantes's sentiment that we should 
say what we mean in the statute. Why use a word that is there simply for 
historical purposes that really does not mean what it says in modern context? 
Perhaps a series of amendments should be introduced to change the word to 
voluntary.’ 


However, having said that, I am wondering if there is not a difficulty 
here wherein somebody who might be admitted to a hospital on a voluntary 
basis, upon and after observation, if it is deemed he has sufficient mental 
illness that he ought to remain in the hospital, can his status change so he 
will then becomes an involuntary patient, subject to all the provisions we 
have talked about throughout the act? 


Mr. Sharpe: Section 13 says, ''The attending physician may change the 
status of an informal patient to that of involuntary by completing and filing 
the appropriate certificate, "' which is the form 3." 


Mr. O'Connor: That answers my question. Thank you. 
4:50 p.m. 


Ms. Gigantes: I heard a discussion among staff at the front and 
ministry staff suggesting that it does not make any difference, in terms of 
the equality rights section of the charter, whether one calls somebody an 
informal patient or a voluntary patient. It seems to me there is a difference. 
The Charter of Rights has to do with liberties and freedoms of the individual 
and the right to benefits under the law. When you say somebody is doing 
something voluntarily, you are not taking away those rights. I would like to 
ask that we get an amendment that will deal with the process in the act that 
refers to an informal patient, and change each to a voluntary patient. 


Mr. Warner: If the committee is agreed that it is preferable to use 
the term "voluntary" as opposed to "informal,'' but is a little reticent to 
venture into it because it is of the opinion that it needs to be amended in 
each and every instance where it occurs in the act, I believe there is an 
acceptable procedure in parliamentary terms whereby the committee can agree 
that since the act is going to be reprinted before it is presented to the 
House, in each instance where the term ''informal'' appears, it shall be 
replaced by the term "'voluntary,'' and that it be done before the bill is 
reprinted. 


It is a procedure that has been used previously in other situations. It 
is a very simple amendment. In practical terms, it will simply require a bit 
of time for the adjustment to be made. It is only one amendment and it applies 
to the entire act. Members may wish to consider that if they are attracted to 
_ the proposition that the term should be changed. 
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Mr. Tucker: If the Mental Health Act was before the committee 
instead of a bill to amend various statutes, Mr. Warner's suggestion would 
work. However, since this is a bill to amend various statutes, it only has 
specific amendments to various statutes, one of which is the Mental Health 
Act. We do not have the whole Mental Health Act before us. We have only 
subsections of section 31 before us, amending various parts of the Mental 
Health Act; so that technique will not work. If the Mental Health Act was 
before us, then the committee could simply instruct legislative counsel to 
make that change all through the bill, but it is not the Mental Health Act 
that is before us. 


Mr. Warner: I appreciate the assistance of counsel. J might draw to 
the coumittee’s attention that since we have opened the Mental Health Act to 
make certain modifications to it, we have opened the Mental Health Act 
totally. I do not think it would be ruled out of order to make references when 
the reference we wish to make is in keeping with the principle of making this 
particular act conform with the charter. 


I go back to the argument my colleague makes that in the spirit of the 
charter it is surely better to refer to someone as a voluntary patient rather 
than an informal patient. In that regard, I think it would be perfectly in 
order to instruct that the change be made in each and every instance 
throughout the act. The argument on our side is that we have opened up the 
entire act, although we are only attempting to amend particular portions of 
it, and it is not out of order to instruct staff to make the necessary changes 
throughout the entire act in this specific instance because of the nature of 
the change we are proposing. 


Mr. Tucker: We would then have a section in this bill that says 
something along the line that every reference in the Mental Health Act to 
"informal patient" shall be changed to "voluntary patient." 


Mr. Warner: That is correct. 


Mr. Tucker: That is a deeming provision. The act will still read it 
that way because we will not be reprinting the Mental Health Act; we will be 
reprinting Billi 7. 


Mr. Warner: When Bill 7 passes, the Mental Health Act will have to 
reflect these changes. Is that not correct. 


Mr. Callahan: By reference, it will. 


Mr. Tucker: That is what I am saying, by reference. It will not be a 
direct change. | 


Mr. Callahan: I would like a little clarification because the 
amendment that has just been read by my colleague seems to talk about no 
restraint, or whatever the other word was. How does that jell with subsections 
8a(1), (2) or (3) with respect to the three-month and the six-month period. 
They are under restraint there, are they not? How can you say, on the one 
hand, they will not be under restraint and then have a three- or six-month 
period? 


Ms. Gigantes: We are talking about involuntary patients. 


Mr. Callahan: If you look at 8a(1l) it says, as child who is 12 years 
of age or older but less than 16 who is an informal patient." 
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Mr. Sharpe: The amendment says nothing under this act. Whatever the 
common law authority may be to detain and restrain persons under 16, whether 
it is parental authority or that of a guardian in a children's aid society, 
this provision does not interfere with whatever that power may be. 


All we are saying in the amendment is that nothing under the Mental 
Health Act shall be taken as allowing the facility to impose detention or 
restraint on an informal patient. That would not affect the provision, for 
example, in section 8a, which is aimed at a situation where someone under 16 
is signed into a hospital as a presumed informal patient on behalf of his 
parents or guardian and is told that the detention does not emanate from the 
Mental Health Act, but it emanates from the common law parens patriae power of 
a parent or guardian, whatever that may be. 


Mr. Callahan: The reason I asked that question is, was that not the 
reason informal is used as opposed to voluntary? Clearly, if a child is signed 
into a facility acting under the authority of his parents he is not a 
voluntary patient but an informal patient. Is that not the reason for the word 
"informal" as- opposed to ''voluntary?" 


Q 


Mr. Sharpe: The historical reason the word "informal" was used--in 
fact, it is still the principle in some provinces--is that a patient who was 
in the hospital by his agreement, who wanted to leave, could not simply 
discharge himself. He would have to give notice to the administration and, 
depending on the particular province, the hospital would have up to 24 hours 
to decide whether to commit him or not. In other words, he could not leave 
immediately. This was essentially an adult provision. For this reason, 
'informal'’ was used. It was that one had no formal documentation certifying 
that he was not voluntary. 


Mr. Callahan: But how can you say that the child who was signed at 
the behest of his parents was a voluntary patient? 


Mr. Sharpe: Unless they are volunteered by their parents. 


Mr. Callahan: Yes, but you cannot be voluntary and have someone else 
have some form of control over you to volunteer you. 


Mr. -Sharpess In’ thattsensewsyourare correct. 


Mr. Callahan: Then "informal" should probably be the word to choose 
than ''voluntary." It at least delineates the difference between a voluntary 
patient, that is, an adult who makes a decision on his own to sign himself 
into a hospital versus the child who is actually being surrendered to the 


institution on the authority of his parents. 


Mr. Sharpe: You could have an adult who was declared mentally 
incompetent, where there is a committee or guardian of that person who is 
providing the same kind of parent~like power over him to sign him into a 
facility. I think the word ‘'voluntary" is really a sense of under this act for 
the purpose of the Mental Health Act these people are voluntary. There may be 
some other authority by which they are not free to leave the facility. But in 
that case, it is not the physician deciding to keep them; it is someone, a 
proxy standing in their shoes, who is making the decision on their behalf and, 
in a sense, acting as a voluntary exercise of free will on behalf of these 
individuals, someone external to the facility. 
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Mr. Callahan: In the case of the committee, there would already been 
. have a decision made by a doctor whether the person was unable to look after 
himself or to manage his affairs. 


5 p.m. 


I am speaking against changing the wording because I think that very 
argument could be raised. If you change words without some reason for it, you 
are going to get someone raising the question whether or not a child is a 
voluntary patient in the light of the fact he has been signed in by his 
parents. Using the word "informal" is perhaps better left the way it is. 


Mr. Chairman: I have a number of speakers lined up: Ms. Hart, Ms. 
Gigantes and Mr. Warner. 


Ms. Hart: Just one comment. I am not entirely certain that, because 
we are looking at the Mental Health Act under the Charter of Rights, this 
enables us to open up the whole thing. To speak personally, if it is the 
committee's will to look at this language, "voluntary" versus "informal,'' I 
would be a lot more comfortable (inaudible) to make sure that we put our minds 
to exactly the changes we are going to make. 


Mr. Chairman: That is an excellent suggestion. Then we will know 
exactly what we are doing if it is to be done. 


Ms. Gigantes: I have a motion to this. I move that this committee 
instruct legal counsel to amend Bill 7 so that in each case where the term 
"informal patient"' is used in the Mental Health Act, the term "voluntary 
patient"’ is substituted therefor. 


Mr. Chairman: May I get some clarification before I put that 
amendment formally? It would appear that this amendment exceeds the scope of 
direction given to this committee in the first instance. As chairman I have to 
question the appropriateness of the amendment. I am open to being convinced 
otherwise, but I have some concerns about it and I wanted to express them 
before we went to any kind of formal vote on the issue. 


Mr. Callahan: It might have been better to call the question, Mr. 
Chairman. 


Mr. Chairman: I would like to hear from some of the staff with 
respect to my concerns, because we are spilling over into another act rather 
considerably, an act that Ms. Hart has very appropriately pointed out is not 
before us, and I share those concerns. 


Mr. Warner is the next speaker. He may wish to clarify for me, but if 
anyone wants to coument, by all means go ahead. Otherwise, I will put the 
motion. 


Mr. Warner: At the bottom of page 13 of the original version of Bill 
7, subsection 31(2) said: 


"Subsection 29(3) of the said act is amended by striking out 'majority' 
wherever that word appears and inserting in lieu thereof in each instance '16 


years. 
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The reference then, which was to subsection 29(3), has five sections to 
it. We simply determined that in that instance, wherever one particular word 
appeared, we would substitute another word for it. 


Mr. Callahan: That is within the mandate of the charter. 


Mr. Warner: Right, and I would argue that the principle behind the 
amendment is in keeping with the spirit of the charter. 


Mr. Callahan: Why? 


Mr. Warner: Because the emphasis in the charter is on individual 
rights and freedoms, correct? And there is at least a connotation that it is 
better to be a voluntary patient than to be an informal patient. It at least 
clarifies your status. Thus, it is proper and, I would think, a better 
situation to refer to an individual as a voluntary patient than as an informal 
patient. I am also saying there is nothing out of order with our suggesting, 
since we have done it in one instance and probably in others, to decide to 
substitute one word for another wherever the other word happens to appear. 


The amendment calls for it to be expanded beyond one section of the act. 
The fact remains that while it is a reference--and I umderstand counsel's 
argument about its being a reference type of motion--unless I am totally 
mistaken, the Mental Health Act, subsection 29(3), will be reprinted, removing 
the word 'majority'' and substituting for it ''l6 years.'' I state that the same 
effect will be caused should you agree to my colleague's amendment. I do not 
see anything out of order with it and I think it is an entirely practical 
matter and in keeping with the spirit of the charter. 


Mr. Callahan: Surely the mandate of this committee is to change the 
acts so that they do not contravene subsection 15(1) of the charter. You tell 
me where changing the word "informal" to "'voluntary'' in any way fits into that 
mandate. How could anyone ever challenge under subsection 15(1) the fact that 
you are called an informal as opposed to a voluntary patient? Is it simply a 
matter of terminology. 


Mr. Warner: I do not think we were ever in a defensive process. We 
are not simply making amendments in order to protect ourselves against 
possible legal actions in the courts. We have gone beyond that. Surely to 
goodness what we are attempting to do in all of these acts is to bring them 
into line with both the terms and the spirit of the charter. In that regard, 
the change recommended by my colleague is perfectly in order. 


Mr. Chairman: Can we hear from Ms. Gigantes one more time? Then I 
want to hear from the draftsman on the impact this might have, because I think 
we have to make sure we are operating within the context of the mandate of 
this committee before we exceed that authority. 


Ms. Gigantes: Section 15 of the charter talks specifically about 
equal benefits under the law, equal benefit of the law. When we look at the 
Mental Health Act, we are looking at an act that can deprive people of the 
rights they have under the charter, and it does so in very specific terms for 
very specific reasons. It defines the people from whom rights are removed in 
clause l(c), involuntary patients. It therefore follows that everybody who is 
not an involuntary patient must be a voluntary patient and must have benefit 
of the rights available under the charter, section 15, just as any other 
individual does. 
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The trouble with the term that exists in the Mental Health Act now, 

_ which is "informal patient'' as opposed to "involuntary patient," is that it 
does not draw to the mind of the reader or of the people who will be called 
upon to carry out the terms of the act the real difference that we intend in 
terms of the deprivation of rights on the one hand and the respect for rights 
on the other. 


Let us be clear: The involuntary patient is a patient from whom rights 
have been removed, and we do that for specific, reasonable purposes. If we 
want to contrast that clearly and make sure both that the legislation is 
readable and that the intent of the Legislature will be easily understood by 
people who will be carrying it out, we should use the term ''voluntary patient." 


Mr. Chairman: If there is no further conment, I will allow Ms. 
Gigantes to review the document that is being shared with her now. When she is 
ready, I will call the motion. 


Mr. D. R. Cooke: Were we not going to hear from the draftsman? 


Mr. Chairman: I offered that opportunity for any further spokesmen 
to address the issue. You know what my concern is. I think it is shared by Ms. 
Hart, certainly by Mr. Callahan and perhaps by others. If you are ready to 
call the question, I will do so. 


Ms. Gigantes: The motion I placed on the floor was not a motion of 
amendment; it was a motion of instruction. What has been provided me as an 
alternative is an amendment. I want to be assured that the amendment is going 
to have the same effect as my motion. The amendment says: 


'T move that the said act be amended by striking out 'informal' wherever 
it occurs in relation to 'patient' and inserting in lieu thereof in each 
instance 'voluntary.'" 


If I can feel that the intent of the motion I placed is going to be met 
satisfactorily by this amendment, then I will happily place the amendment 
instead. 


Mr. Tucker: Perhaps we can get some clarification on the motion that 
is before us. Does the motion mean that only in Bill 7 where the word 
"informal" is used we substitute the word ''voluntary''? 


Ms. Gigantes: No. It means, and it says, wherever it appears in the 
Mental Health Act. In effect, what I was calling upon the committee to approve 
was a motion that legal counsel prepare amendments, which we could breeze 
through very quickly if we were in agreement, to substitute the term 
evoluntary for “intormal.” 


Mr. O'Connor: We are not doing any amending today. We are simply-- 


Ms. Gigantes: There are not very many references in the Mental 
Health Act to informal patients. It would not take very much, and that would 
satisfy the whole concern about what is in order and what is not, in technical 
terms. 


Having had this discussion, I think my motion is probably still the best 
way to do it so that we are not into technical hangups. I would therefore ask 
that the committee give support to the motion. 
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Mr. Callahan: How does the change from "informal" to "voluntary" 
fall within section 15, which says, "without discrimination based on race, 
. national or ethnic origin, colour, religion, sex, age or mental or physical 
disability''? It does not change it one iota. 


I suggest that if you go outside the terms of reference, or our mandate, 
you allow some other member to decide to bring something else in that does not 
fit within that framework. Either we are bound by it or we are not bound by it. 


Mr. D. R. Cooke: We have already done that. 


Mr. Callahan: I can think of a couple where we may have done it. We 
may find some real difficulties when that bill comes before the House, but 
that is our mandate. 


Ms. Gigantes: Take a look at section 15. That is our mandate. 


Mr. Callahan: That is right, but you show me where the person is 
being discriminated against--let us forget the other ones: religion, sex, 
age--because of mental or physical disability. How does the changing of the 
word from "informal" to "voluntary" affect discrimination against that person 
on that basis? 


Ms. Gigantes: It makes clear that when we say somebody has a mental 
disability--just precisely what the Mental Health Act deals with--we define 
very carefully and closely who that person is who has rights removed because 
of mental disability. 


Mr. Callahan: But they are no different. We are all agreed that they 
are synonymous words. How is it within the mandate we have under subsection 
15(1) of the charter? 


Ms. Gigantes: "Informal patient'' is not something that is either 
easily read or easily administered. To say "voluntary patient" makes our 
meaning clear and also accords with the definitions section of the act, in 
which we remove rights only from involuntary patients. 


Mr. Chairman: I have had members of the committee ask me to call the 
motion. It will be a motion rather than an amendment by Ms. Gigantes, with a 
direction to the draftsmen with respect to the changes as outlined. I think 
they are well understood. 

All in favour of Ms. Gigantes's motion? Opposed? 

Motion agreed to. 


The committee adjourned at 5:14 p.m. 
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EQUALITY RIGHTS STATUTE LAW AMENDMENT ACT 
(cont inued) 


Consideration of Bill 7, An Act to amend certain Ontario Statutes to 
conform to section 15 of the Canadian Charter of Rights ana Freedoms. 


Mr. Chairman: Members of the committee, 1 have one problem I want to 
share with you before we get started officially. It is with respect to a 
little bit of housekeeping. 


With regard to our schedule for the next short while, as 1 explained 
yesterday, we will not be sitting on Monday or Tuesday of next week. The House 
may rise during the time we will be sitting, or when our next meeting takes 
place following next week. We do not yet know for sure. 


We may have some additional legislation coming to the committee which 
will require advertising. I want to advise the committee in advance that if it 
wishes, the steering committee--which will be operating during the absence of 
the full committee--should be given the authority to lay on the advertising, 
because we may have to move with that immediately. We have already appointed 
individuals to that steering committee. 


Is there any problem with respect to what I have just outlined? 
Ms. Gigantes: Perfect. 


Mr. Chairman: Okay. We are pleased to have the Minister of Health 
(Mr. Elston) here to assist us in our deliberations with this bill. We can 
start section 3] again. 


On section 31: 


Mr. Tucker: Before we get started, the committee instructed me 
yesterday to find all the references to "informal'' in the Mental Health Act 
and to prepare motions. 1 have found them; there were nine references in three 
sections of the act. 1 have prepared the motions and have them here for the 
committee. 


Hon. Mr. Elston: As I understand it, we are currently dealing with 
an amendment to section 8b moved by Ms. Hart, which must be finalized before 
we go on to other motions. 


Mr. Chairman: Thet is right. You can see the term "informal 
patient," which triggered the discussion with respect to other areas of the 
act where it may have impact. 


Ms. Gigantes, could you briefly set your case before the minister, if 
you wish to so do? I believe that is what you want to do at this time. 
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Ms. Gigantes: The reason I proposed the motion was that, in terms of 
the Mental Health Act, the distinction between ''voluntary" and 'involuntary'' 
is a key one. A voluntary patient does not have rights removed; an involuntary 
patient, now called an informal patient, does. It relates directly to the 
charter because of that. 


I proposed that we change "informal" to ''voluntary'' because it gives a 
much clearer expression of the legislative commitment. Patients who are not 
involuntary shall have their rights protected; only those patients who are 
involuntary shall have their rights removed. 


4:30 p.m. 


Hon. Mr. Elston: There is one item that has been brought to my 
attention. We can have a situation, particularly with a child, where the 
difference between ''voluntary'' and "involuntary'' does not exactly apply. The 
parents, having brought the child to the facility, make the patient informal 
rather than voluntary or involuntary. It seems to me that it is an important 
distinction we should recognize. 


Ms. Gigantes: Within the Mental Health Act and the amendments we are 
dealing with now, we provide for the review board to assess whether the child 
shall become an involuntary patient. The child can initiate a review of that 
and the course of treatment program. The child's situation is quite clear 
within the framework of the Mental Health Act. It is also important to make 
clear that the child is a voluntary patient until he is declared an 
involuntary patient. 


Hon. Mr. Elston: It is my advice that the question is not whether 
the child becomes a voluntary or involuntary patient, but whether the 
determining body says the child shall remain in the institution or be removed 
to another facility. That being the case, it does not comply totally with the 
voluntary/involuntary distinction you raised with respect to changing it to 
become informal. 


Ms. Gigantes: If the child is removed from a psychiatric facility 
and placed in another program by a decision of the review board, then the 
question is not raised. Another act governs the rights of the child; the 
Family and Child Services Act, for example. 


Hon. Mr. Elston: I do not want to prolong the discussion on this, 
because I know you have probably deliberated it before. I put the case as to 
why "informal patient'' in this set of circumstances is a better term to 
retain. If we can put the question, it would be resolved instead of going on 
at length, because we could probably agree to disagree over a long series of 
deliberations. 


Ms. Gigantes: If that is the way it will be decided, so be it. 

Mr. Chairman: Mr. Callahan has a supplementary on this point. 

Mr. Callahan: My reason for not changing the wording is that a young 
person being brought along by his parents would hardly be called a voluntary 


patient. ‘'Informal'' is much more appropriate than ''voluntary." 


Hon. Mr. Elston: I appreciate the intervention. It complies with 
what I raised earlier, Mr. Callahan. Your rationale is good. 
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Mr. Chairman: What is your wish at this point, Ms. Gigantes? Mr. 
Warner, do you want to make a conment? 


Mr. Warner: I appreciate that the clerk has circulated the 
appropriate drafting needed to fulfil the motion passed by the committee 
yesterday. Since we want to get on with other matters, would the chair deem 
that this has been passed and move on to the next matter? The motion was 
carried yesterday in committee. 


Mr. Callahan: Which motion? It was not even voted on. 
Mr. Warner: It was the motion. 

Mr. Chairman: Ms. Hart, it was your motion. 

Mr. Callahan: The amendment-- 


Mr. Chairman: We are talking about section 8b. "I move that this 
committee instruct legislative counsel to amend Bill / so that in each case 
where the term ‘informal patient' is used in the Mental Health Act, the term 
‘voluntary patient' is substituted therefor." 


Mr. Callahan: On a point of order, Mr. Chairman: That amendment was 
moved and not the amendment that was read into Hansard. The amendment in 
Hansard was directing legal counsel to look into the matter and to draft the 
amendment. There was never a vote on the question of changing that, because we 
are not sure what effect that has on the other sections of the act. 


Mew Chairman: Yes’. 


Ms. Gigantes: No. It was because we were told we could not 
technically amend the act throughout changing those terms without dealing with 
each specific amendment. That was why I moved the motion in the way I did. 


Mr. Chairman: In fairness to Mr. Callahan, even though there was 
very clear comment by the chairman at the time, who happened to be me, with 
respect to the fact that we had some difficulty in dealing with what appeared 
to be something over and above the mandate this committee had been given, some 
people indicated that they did not want to deal with that, even if appropriate 
to so do, unless they saw the sections specifically. 


Ms. Gigantes: The only section that seems to concern anyone is the 
one effecting children, and that one we certainly see. 


Mr. Chairman: Okay. What do we have here? Ms. Gigantes, do you now 
wish to move your amendment to see whether it carries? These are the ones the 
draftsmen were advised to prepare for you. Obviously, they were not prepared 
until today, so we have not moved on those. 


It is your amendment, Ms. Gigantes. Why do you not proceed with the one 
on section 8? It is my understanding that if the first one carries, the others 
will fall into place automatically. 


Ms. Gigantes: I will be happy to oblige. 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
amended by adding thereto the following subsection: 
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(00) Section 8 of the said act is amended by striking out 'informal' in 
the third line and inserting in lieu thereof ‘voluntary. '" 


That being the amendment, I will ask for a vote on it. Shall the 
amendment carry? Opposed? 


Mr. Warner: You are switching your vote. 
Motion negatived. 


Mr. Chairman: The amendment loses. Therefore, the others will not 
carry either. 


Mr. Warner: Why? 


Mr. Chairman: Because they are basically the same. Do you want to go 
to the second one? It says exactly the same thing as the first one. 


Mr. Warner: Would you permit me a moment? 
Mr. Chairman: I see some manoeuvring going on. 


Mr. Warner: It is always pretty interesting when members of 
committee switch their positions overnight. 


Mr. Chairman: Sometimes additional information comes to their 


attention. I do not know. You can ask the members of the committee why they 
cid that. 


Mr. Callahan: In fairness, the members of the Conservative Party did 
not switch their votes. The vote was on the question of whether we had 
authority within the framework of our mandate, dealing with Bill 7, to ask 
legislative counsel for those amendments. They voted in favour of getting 
those from legislative counsel. In fairness to the members of the Conservative 
Party, we did not vote on this issue. 


Mr. Chairman: Thank you, Mr. Callahan. That clarification is 
welcome. Can we go on? The minister is leaving, and the parliamentary 
assistant will take over. 


Can we go back to section 8b? Ms. Hart, I ask that you move that one. 
The word will not change. You have moved the amendment, according to the clerk. 


Ms. Hart: Yes. 


Mr. Chairman: To refresh everyone's memory, would you repeat your 
motion, please? 


Ms. Hart: I moved that the said act be amended by adding thereto the 
following section: 


"8b. Nothing in this act authorizes a psychiatric facility to detain or 
to restrain an informal patient." 


Motion agreed to. 


Ms. Gigantes: Have we passed the amendment related to section 8a? 
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Mr. Chairman: No. We did section 8b. 
Ms. Gigantes: We did what? I do not believe we completed section 8a. 
Mr. Chairman: I am getting conflicting information from two sources, 
one of which says we did it yesterday. Ms. Gigentes says we did not. I do not 
have my notes in front of me at the moment. 


Ms. Gigantes: I said I do not believe we did it. 


Mr. Chairman: I am being informed by everyone that we did it 
yesterday. 


Ms. Gigantes: Section 8a? 
Mr. Chairman: Yes. 


Clerk of the Committee: Yes, we did it yesterday. 


4:40 p.m. 


Ms. Gigantes: How could we have done section 8a when we were talking 
about an amendment related to section 8a? Did we not stand it aside until the 
question of "voluntary" and "involuntary" was dealt with? 


Clerk of the Committee: That is the next section. We dealt with 5a, 
which was an amendment to 8a. We postponed any further dealing on 19, which 
leaves subsections 3g and 3h, on agreement with Ms. Gigantes at that point 
because of legal implications. 


Mr. Chairman: Are you satisfied, Ms. Gigantes, that we have dealt 
with section 8a? I gather you are not. 


Ms. Gigantes: I understood we had left the final decision on section 
8a until we had decided the question of voluntary and involuntary. 


Mr. Callahan: If I can help, we dealt with that because 1 had added 
(e), the basket clause; right? 


Ms. Gigantes: Right. We did it. Thank you, Mr. Chairman. 


Mr. Chairman: Can we move to 19 now? These are subsections 3g and 
3h, numbered 19 on your index. 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsections: 


''(39) Section 30a of the said act is amended by adding thereto the 
following subsections: 


"Notice re competence to patient 


(la) A physician who determines that a patient is not mentally 
competent to consent to treatment, to examine a clinical record or to manage 
his estate shall give or transmit a notice in writing of that determination to 
the patient and to the area director for the area, in accordance with the 
Legal Aid Act, in which the psychiatric facility is located. 
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“Notice of child's right 

(1b) The officer in charge shall give or transmit a notice in writing 
of the child's right to apply to the review board under section 8a to the | 
child and to the area director for the area, in accordance with the Legal Aid 
Act, 1n which the psychiatric facility is located: 

(3h) Subsection 30a(2) of the said act is amended by inserting after 
'(1)' in the first line '(la) or (1b)' and by striking out ‘regional’ in the 
third line and in the fifth line." 

That amendment has now been placed. I am aware that 20 is an amendment 
by Ms. Gigantes, relative to subjection. 1 presume there may be some 
Giscussion on 20 as well as 19 when we begin discussing this. 

Is it your understanding that 20 has been defeated? 

Ms. Gigantes: Yes. 

Mr. Chairman: Then we will go to 19. Comment on 19? 

Ms. Gigantes: How quickly is the notice given? Is it immediate? It 
is understood as immediate. Does that mean a child might get to a review 
board, if he desired, within seven days? 


Mr. Ward: I understand it is transmitted immediately. 


Ms. Gigantes: There is the transmission of the notice to legal aid. 
How long would it take a child to get to review board? 


Mr. Sharpe: It is the same procedure used for the review board; so 
it is a maximum of seven days. 


Motion agreed to. 
Ms. Gigantes: What are we looking at now? 


Mr. Chairman: These are minor amendments, starting with 6a. Ms. 
Hart, I believe you are moving them. 


Mr. Ward: You can move them all. They are all the same. 


Mr. Chairman: Yes, we can do them all together if you like: 6a, 6b, 
6c and 6d. 


Ms. Gigantes: What are we looking at? 


Mr. Chairman: We are looking at 6a, 6b, 6c and 6d. They are all 
amendments, wording changes, housekeeping items. 


Mr. Ward: Changing the word ''assessment'' to the word "examination." 


Mr. Chairman: Let us take a moment to look at them. We can deal with 
them as a package because they are identical. 


Ms. Gigantes: Could I ask the purpose of the amendments? They are 
the same in each case. 


Jee 


Mr. Sharpe: About three weeks ago, we had a discussion on the words 
"assessment. and ''examination.'' The committee agreed it would change 
'‘assessment'' to ''examination'' in some places to clarify what we are doing. 


Ms. Gigantes: Good. 
Mr. Warner: Let us go. 


Mr. Chairman: If you are ready, I will ask Ms. Hart to move the 
amendments for all four sections. 


Ms. Hart moves that section 3] of the bill be amended by adding thereto 
the following subsection: 


(00) Subsection 10(1) of the said act is amended by striking out 
‘assessment’ in the last line and inserting in lieu thereof ‘examination. ' 


W 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 


(00) Subsection 10(3) of the said act is amended by striking out 
‘assessment’ in the sixth line and inserting in lieu thereof 'examination.'' 


1 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 


"(00) Section 11 of the said act is amended by striking out ‘assessment’ 
in the last line and inserting in lieu thereof ‘examination. '" 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 


"(00) Section 12 of the said act is amended by striking out ‘assessment’ 
in the first and in the third line and inserting in lieu thereof 
‘examination. '"' 


Motion agreed to. 


Mr. Chairman: Ms. Gigantes, the next is one we had to come back to. 


Ms. Gigantes: Which is? 


Mr. Chairman: I was thinking of motion 8. 1 am advised that motion 6 
has to be dealt with as well. You can deal with them in whatever order you 
want. We have had considerable debate on the 120 hours vis-a-vis six hours, 
which is your amendment to section 31 on subsection 14(3). Let us deal with & 
first, and get it over with. 


Ms. Gigantes: Is that the original number ing? 


Mr. Chairman: I believe it is. I am sure you can argue the point 
without even having the amendment there. It is down to the principle of 
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whether the 120 hours remains or you reduce it to six. Alternatively, I advise 
members of the committee that another amendment of something in between could 
be considered. It is a judgement call on this one. 


4:50 p.m. 


We have had a lengthy debate. The chair is not trying to direct the 
conmittee, but I hope we do not go into all the arguments again. Perhaps we 
can try to hear the parliamentary assistant's views on this. We did discuss 
it, as I recall, but it is subject to comment and clarification from the 
committee. I do not believe we had a government representative present when we 
discussed this originally, and we wanted to come back to it. 


Ms. Gigantes: Yes, we did. We had the Attorney General who suggested 
that we wait for the Ontario Hospital Association to make a recommendation to 
us. 

Mr. Chairman: That is what it was. Okay. 

Ms. Hart: Before we go to the parliamentary assistant, I take it 
these motions have both been moved so we are into the discussion stage and it 
is an appropriate time for an amendment to be proposed. 

Clerk of the Committee: Yes. 


Ms. Hart: I propose an amendment then. 


Mr. Chairman: We are amending the amendment. Ms. Hart, do you wish 
to amend it? 


Ms. Hart moves that section 31 of the bill be amended by adding thereto 
the following subsection: 


(1d) Subsection 14(3) of the said act is amended by striking out '120 
hours' in the fourth line and inserting in lieu thereof '72 hours. '"' 


Ms. Hart: I am sorry. I read motion 8. I should have read motion 6 
first. I intend to propose amendments to both sections. 


Mr. Chairman: All right. The 120 hours have been changed to 72. Ms. 
Gigantes's motion calls for six. Ms. Gigantes, 1 am sure you want to speak to 
this. 


Ms. Gigantes: While I prefer six, 72 is better than 120. If there is 
government support for that, we will live with it. 


Mr. Chairman: All right. If there are no other comments, I will call 
for the motion, which is the amendment to the amendment, recognizing that if 
that passes, we will amend the motion and carry that as amended. 

Motion agreed to. 

Mr. Chairman: Shall the motion, as amended, carry? 


Motion agreed to. 


Mr. Chairman: You now have a change that you are aware of from 120 
hours’ tos /2#hotuc? 
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Ms. Hart: That was just one motion. 
Mr. Chairman: Yes. Do you have another one you wish to go to now? 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by adding thereto the following subsection: 


(00) Clause 9(5)(b) of the said act is amended by striking out '120' in 
the fourth line and inserting in lieu thereof '72.'"' 


Motion agreed to. 


Ms. Gigantes: I had a previous amendment I want to withdraw and 
substitute therefor the following. 


Mr. Chairman: Ms. Gigantes moves that section 3] of the bill be 
amended by adding thereto the following subsection: 


(00) Section 62 of the said act is repealed and the following 
substituted therefor: 


"62(1) All actions, prosecutions or other proceedings against any person 
or psychiatric facility for anything done or omitted to be done in pursuance 
or intended pursuance of this act or the regulations shall be commenced within 
two years after the patient to whom the action, prosecution or proceeding 
relates is discharged from or ceases to receive treatment at the facility and 
not afterwards." 


Mr. Callahan: What is the present limitation period? Let us start 
with that. 


Ms. Gigantes: In the act? 


Mr. Callahan: Yes. 


Ms. Gigantes: Six months. 


Mr. Callahan: Does that not correspond with the limitation against 
the doctor? 


Ms. Gigantes: No. 
Mr. Warner: It is two years. 


Ms. Gigantes: The Public Hospitals Act has a two-year limitation 
period. 


Mr. Callahan: Under the Limitations Act, is it not six months 
against the doctor? 


Mr. Ewart: It is six months under the Public Authorities Protection 
Act, if he is acting under a statutory authority, but the general limitation 
period is set out in the Health Disciplines Act as one year from discovery. 


Mr. Callahan: It is difficult enough to keep track of the 
limitations as they are. 


Mr. Ewart: The Attorney General spoke to that issue when it was 
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debated at some length, and he emphasized that he did not favour a piecemeal 
approach. We have an overall review of the Limitations Act under way similar 
to the one introduced by the previous Attorney General. Once you start poking 
at this one, you have the Mental hospitals Act, the Public Authority 
Protections Act and the Health Disciplines Act. 


Mr. Ward: There are serious implications in terms of liability 
insurance. 


Mr. Ewart: lt was the minister's view-- 


Ms. Gigantes: Did I understand you to say there had been a previous 
proposal to review limitations? 


Mr. Ewart: The previous Attorney General introduced a new 
Limitations Act in 1983 which would have accomplished an overall reform of all 
limitation periods. 


Ms. Gigantes: What did it say about the Mental Health Act? 


Mr. Ewart: It would have repealed that one as part of an overall 
package. 


Ms. Gigantes: What would the applicable limitation have been for an 
action of this kind? 


Mr. Ewart: As I recollect, it would probably have been two years. 
Ms. Cigantes: That is right. 


Mr. Callahan: There is an act called the Limitations Act containing 
a whole slew of limitations. Limitations appear in every statute in Ontario 
and if you are talking about reviewing them, it would be wise to have them all 
in one act so that somebody looking up a limitation knows exactly where it is. 
If you do not, you can have limitations contrary to one another. I was joking 
when I mentioned the lawyers. It is their job to make certain they reach 
limitation periods, but it can also rebound on a claimant. If his lawyer 
misses the limitation, he is without any remedy. It has far-reaching effects. 


Ms. Gigantes: I propose we make sure psychiatric patients have a 
remedy within two years as do patients under the Public Hospitals Act. The 
previous government proposed a more generous limitation period than the 
existing one under the Mental Health Act, which I assume is practically 
useless. 


Mr. Callahan: It may be generous, but if other limitation periods in 
similar cases are different, you will have confusion. This arose in Highway 
Traffic Act actions where the limitation period was one year and in the Fatal 
Accidents Act which I think had two years, or it may have been the reverse. 
fey have been brought into line now because of the difficulties that arose 

rom-- 


Ms. Gigantes: This would bring it in line with the Public Hospitals 
Act and put less onus on lawyers to remember different dates. 


Mr. Callahan: I prefer to see all the limitations in a single act. 


Ms. Gigantes: That may be fine when we come to do a general 
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revision, but in the meantime psychiatric patients should have as much right 
as public hospital patients. It is a charter issue, very helpful to lawyers. 
Question, Mr. Chairman? 


Mr. Chairman: If you are ready for the question, yes. This finishes 
section 31. 


Ms. Gigantes: I want to raise one other item, with your indulgence. 


Mr. Chairman: I only raised that for the committee's information, 
because Mr. Ward can then take his leave if he wishes. We would be delighted 
to have him spend the rest of the time here, knowing he probably has little 
else to do, but it is entirely his judgement call. 


Ms. Gigantes: There is one more thing in which 1 am sure Mr. Ward 
will be interested. 


Mr. Chairman: I will call the question. Shall the amendment carry? 
Mr. Callahan: You are not going to take the vote on that? 


Prey monairiari: . called it. 


Dep. 


Mr. Warner: On a point of order, Mr. Chairman: The chair properly 
conducted the vote procedure. If other members are not entirely aware of the 
procedure, it is hardly cause for the chair to retake a vote. I am sure all 
members are aware that the normal procedure is to ask if the amendment shall 
carry. If there are no dissenting voices, then there is no need to take a hand 
count. 


Mr. Callahan: On the point of order, Mr. Chairman: There was a 
dissenting voice. I asked for a poll of the votes. 


Mr. Warner: I did not hear a dissenting voice. 


Mr. Chairman: There was only a momentary pause, and Mr. Callahan 
indicated that he was not in concurrence with the carrying of the amendment. 


I have not as yet ruled that the amendment did carry, because there was 
some confusion on the vote. Wanting to be absolutely assured in my own mind 
that every member voted according to his or her conscience on this issue, I 
prefer that the vote be retaken since no one has moved from his or her 
respective place. I shall call the vote again. 


Let us do this by a hand vote rather than a voice vote to be absolutely 
certain of where we are going. 


Shall the amendment carry? Opposed? 


Motion negatived. 


Ms. Gigantes: 1f I could ask your indulgence and that of conmittee 
members, there is an item I overlooked earlier. It was in connection with the 
original amendment numbered 4 which dealt with the question of restraint. The 
amendment I put at that time, as you will recollect, would have deleted the 
use of chemicals from restraint mechanisms. However, there was another part of 
that amendment which I want to place separately, if I may. 
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Given my review of the transcript of our hearings, there was support 
both by Mr. Ward and by the Attorney General for the element of the motion I 
want to put. I refer to our discussions of Monday, June 2, 1986, in which both 
Mr. Ward on behalf of the Ministry of Health and Mr. Scott on behalf of the 
Ministry of the Attorney General indicated they would be happy with the 
following motion. 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
amended by adding thereto the following subsection: 


(2) Clause 1(t) of the said act is amended by adding thereto 
immediately following the word ‘control’ the words 'when necessary to prevent 
serious bodily harm to the patient or to another person.'" 


Mr. Ward, do you have any comment on this? 


Mr. Ward: We support that amendment, as previously indicated. When 
it was first put it included chemical restraint. 


Ms. Gigantes: That is correct. 
Mr. Ward: We have no objection to that. 


Mr. Chairman: Could you provide the clerk with a copy of your 
amendment, please? 


Ms. Gigantes: It is original amendment number 4, ending at the word, 
uw 
person. 


Mr. Chairman: In fairness to Mr. Callahan who has just come back 
into the room, could you capsulize quickly what this amendment is about and 
then Mr. Callahan will be able to vote on it? 


Ms. Gigantes: The amendment deals with the question of restraint and 
adds after the word "'control'' in clause 1(t)-- 


Mr. Callahan: This is the one taking chemical restraint out. 

Ms. Gigantes: Except I am dealing only with the first section of the 
previous amendment which was supported at that time by Mr. Ward and by the 
Attorney General. It is number 4 in the original document. I have deleted 
everything after the word ''person,'' and Mr. Ward has reaffirmed his ministry's 
acceptance of that amendment. 

Mr. Callahan: I have a note that it was defeated on June 2, 1986. 

Ms. Gigantes: That is correct. 

Mr. Ward: At that time it was the entire motion which included 
chemical restraint. The Attorney General and the Minister of Health (Mr. 
Elston) have both indicated they do not object to the amendment that is now 
being put. 

Mr. Callahan: But we are reopening the question. 


Ms. Gigantes: 1 am making a separate amendment. 


Mr. Ward: It is different from the original amendment. 
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Ms. Gigantes: There were two subjects treated in that first 
amendment . 


Mr. Chairman: I will call the amendment, if you are ready for the 
vote. 


Motion agreed to. 

Section 31, as amended, agreed to. 

Ms. Gigantes: Where are we going, Mr. Chairman? 

Mr. Chairman: Subject to any comment you may wish to make, it is my 
understanding that we now have dealt with the health-related matters and Mr. 
Ward can be given leave to depart. 


On section 8: 


Mr. Chairman: On May 5, Mr. D. R. Cooke had an amendment under 
section 8. We can start with that while you are finding the correct spot in 
your material. 


Mr. Callahan: What number is it? 
Mr. Chairman: It is not numbered. 


Mr. D. R. Cooke moves that clause l(e) of the Coroners Act, as set out 
in section 8 of the bill, be deleted and the following substituted therefor: 


"(e) 'spouse' means a person of the opposite sex, 


"(i) to whom the deceased was married immediately before his or her 
death, 


(ii) with whom the deceased was living in a conjugal relationship 
outside marriage immediately before his or her death, if the deceased and the 
other person, 

(A) had cohabited for at least one year, 


"(B) were together the parents of a child, or 


"(C) had together entered into a cohabitation agreement under section 3s 
of the Family Law Act, 1986." 


Motion agreed to. 
Section 8, as amended, agreed to. 


Mr. Chairman: This may be a little difficult to keep up, because we 
are moving around to the different sections fairly rapidly. 


On section 13: 


Mr. Chairman: I now am going to call subsection 13(1), a government 
amendment. It has not been moved yet. 


Mr. Warner: Is this an amendment to the Election ACL 


Clerk of the Committee: Yes. 


Se ee 


Mr. Chairman: Ms. Hart moves that subsection 22(3) of the Election 
Act, 1984, as set out in subsection 13(1) of the bill, be deleted and the 
following substituted therefor: 


(3) In this section, 'spouse’ means a person of the opposite sex, 
(a) to whom the person is married; or 


''(b) with whom the person is living in a conjugal relationship outside 
marriage, if the two persons, 


(i) have cohabited for at least one year, 
(ii) are together the parents of a child, or 


(iii) have together entered into a cohabitation agreement under section 
53 of the Family Law Act, 1986." 


Motion agreed to. 
Section 13, as amended, agreed to. 


Mr. Chairman: We now have section 13a, which is in addition to 
section 13, with respect to the Employment Standards Act. 


Ms. Hart moves that the bill be amended by adding thereto the following 
new section: 


'13a(1) Section 24 of the Employment Standards Act, being chapter 137 of 
the Revised Statutes of Ontario, 1980, is repealed. 


(2) Any authorization granted by the director of employment under 
section 24 of the said act before the coming into force of this act is 
nullified." 


There is an explanatory note with respect to this amendment. If you are 
having difficulty finding the page, it means that section 24 gives the 
director of employment standards the authority, with the consent of a 
handicapped person, to authorize the employment of the handicapped person at a 
wage lower than the minimum wage. That would be in workshops and that kind of 
thing. 


Mr. Warner: We are going to carry the section. It seems this 
inequity has been around for a long time. It is a delight to see that this 
section gets rid of that odious practice. 

Mr. Callahan: It has beeri around as long as you have. 

Motion agreed to. 


Mr. Warner: The enthusiasm should be noted. 


Mr. Chairman: As you know, we have a problem in relation to the same 
group of individuals regarding occupational health and safety standards. The 
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subject will not be discussed now. I just want to plant the seed for another 
time because I happen to have some-- 


Ms. Gigantes: What do you mean, Mr. Chairman? I have an amendment 
and the government has one. It has been passed already. 


Mr. Chairman: I happen to have some sympathy for that. 
Mr. Warner: Since we are in the habit of doing good things today. 
On section 14: 


Mr. Chairman: Ms. Hart moves that subsection 14(1) of the bill be 
deleted and the following substituted therefor: 


"14(1) Section 1 of the Execution Act, being chapter 146 of the Revised 
Statutes of Ontario, 1980, is amended by adding thereto the following clauses: 


"(c) 'spouse' means a person of the opposite sex to whom the person is 
married or with whom the person is living in a conjugal relationship outside 
marriage. 


"(d) ‘surviving spouse' means a person who was the person's spouse at 
the time of his or her death." 


Motion agreed to. 
Section 14, as amended, agreed to. 


Mr. Callahan: When we were talking about pension rights, a question 
was taised as to who was entitled in the case of a person still married to a 
woman and living in a common law relationship. At that time, someone spoke to 
us of the difficulties that might arise in circumstances where there were 
property interests, whether pension rights or real property rights. Is that 
not a difficulty under the Execution Act? 


Mr. Ewart: It could be, but it is a matter the court would resolve. 
At this point we are just letting it stand. 


Mr. Callahan: The fact that it would have to go before a tribunal to 
decide is the distinction we are applying. 


Mr. Warner: Did we not address that in the Family Law Act? 


Mr. Callahan: That was the practice we used in the Family Law Act, 
but where a tribunal was going to rule on it the issue of fact would be left 
to the tribunal, whereas if it were something that would not normally go 
before a tribunal, we would not want to interfere in or get into that problem. 


Ms. Gigantes: In consultation with wise people, I realize that l 
made a mistake when we dealt with the question of "informal" and ''voluntary."' 
I moved a section that dealt with the question as it pertained to children. 
That was the one with administrative problems. Would the conmittee be willing 
to take a look at the other two amendments as they relate to adult patients 
and deal with them? Would the government position on that be different? 


Mr. Chairman: At this point, that would effectively require 
reopening the question. 
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Ms. Gigantes: We just made an assumption that they were all the 
same. I was quite mistaken in that. 


Mr. Callahan: Let us get back to Mr. Warner. 


Mr. Chairman: Mr. Warner has always shown a great deal of pragmatism 
and flexibility in these matters and I am sure the same judgement will come to 
the fore in this instance. 


Mr. Warner: The three amendments placed dealt with two entirely 
different subject matters and only one of the amendments was heard. It would 
have been proper to have heard the other two. To do so, we need to reopen 
section 31, which is entirely in order. 


Mr. Chairman: Without making a judgement as to the content of the 


amendment, the chair is sympathetic to Ms. Gigantes. 1 believe she is 
completely accurate in suggesting that we addressed our attention only to-- 


Ms. Gigantes: Section 8. 


Mr. Chairman: --young people at that time and the impact that the 
change in wording would have with respect to those individuals. 


Mr. Warner: That is correct. 

Mr. Chairman: Is it understood that we are opening the section? Let 
us not debate it. If anyone is in opposition to reopening the section, we have 
a prceblem. Okay. Let us go ahead with Ms. Gigantes. 

On section 31: 

Ms. Gigantes: I want to ask Mr. Ward whether his objection to 
section 8 was a limited one and whether amendments to sections 13 and 14 would 


be objectionable to the government. 


Mr. Ward: I have to get up to speed here rather quickly, but as 1 
understand it-- 


Ms. Gigantes: These are the adult patients as opposed to patients 
who are children. 


Mr. Ward: That is the change from an involuntary to-- 
Ms. Gigantes: From informal to voluntary. 
Mr. Ward: We support that limited amendment. 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
amended by adding thereto the following subsection: 


''(00) Section 13 of the said act is amended by striking out 'informal' 
in the second line and inserting in lieu thereof 'voluntary.'" 


Ms. Gigantes: That section addresses adult patients; at least, 


nonchild patients. 


Mr. Ward: As I have already indicated, we support that limited 
amendment. 
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Mr. Warner: Call the question. 
Mr. Chairman: Is there further conment, Mr. Callahan? 
Mr. Cellahan: I do not want to be a rebel without a cause, but-- 


Mr. Chairman: Grab hold of a cause. We are interested in seeing your 
efforts. 


Mr. Callahan: Where does it say that it refers to adult patients? 


Ms. Gigantes: It does not, but there is a section that deals with 
children and everybody else is an adult. In the context of the sections that 
deal with children, which we have just addressed, the government was not happy 
with the change, for the reasons you advanced. 


Mr. Callahan: It depends on the interpretation of the section. 


As I read it, it says, ''Subject to subsection 14(5), the attending 
physician may change the status of an informal patient to that of an 
involuntary patient’ by doing certain things. How does that differentiate 
between the child and the adult? I would have one heck of a time trying to 
interpret that if I were a judge. 


Ms. Gigantes: I do not think you would any more than you would with 
the existing section. There, you are talking about the change in status of a 
patient on the decision of the attending physician. All we are doing is using 
a different word to describe the patient. 


Mr. Callahan: All right. You are changing "informal" to ''voluntary."' 
Ms. Gigantes: That is correct. 

tr. Callahan: Fine. 

Ms. Gigantes: Do you have a question? 


Mr. Ward: May I ask Mr. Sharpe to comment on the point that has just 
been raised? 


Mr. Chairman: Yes. 
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Mr. Sharpe: The point is well taken. Regarding the section aE) 
provision that has just been read, ''the attending physician may change the 
status of an informal patient to that of an involuntary patient,'' I believe 
that for the purpose of an amendment you would want to say, ''change the status 
of an informal or a voluntary patient to that of an involuntary patient" so 
that it would be possible to certify a child. Of course, the term "informal'’ 
will be retained for children. 


Ms. Gigantes: Fine. 
Mr. Sharpe: It is important that this be added to section 13% 
Ms. Gigantes: Then the motion should read, "Section 13 of the said 


act is amended by adding''--I am informed that we already have a section 
allowing for the certification of a child. That strikes a bell in my memory. 
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Mr. Callahan: Not for certification of an informal patient. There 
would be no way-- 


Ms. Gigantes: We would have no more informal patients who were not 
children. 


Mr. Callahan: Yes, but how would you get a child certified? 


Ms. Gigantes: We have a special section that deals with that. Which 
section was that? 


Mr. Callahan: The one that refers to an informal patient. 


Ms. Gigantes: Yes, that deals with the certification of a child. We 
did. 

Mr. Callahan: We have three sections that deal with the 
certification of anybody, but they do not deal with what happens to an 
informal patient who is a child. 

Mr. Warner: That section was passed. 

Ms. Gigantes: Subsection 8a(5), ‘Nothing in this section prevents a 
physician from completing a certificate of involuntary admission in respect of 
the child." 

Mr. Callahan: Yes, but it does not deal with the child who is an 
informal patient. You have no way of getting that child certified. Once the 
child has been declared an informal patient--you have to categorize him as 
being an informal patient in order to certify him under that section. 


Ms. Gigantes: I am quite happy to approach the matter as Mr. Sharpe 
has suggested. Perhaps we can ask for a little help from counsel. 


Mr. Callahan: Just strike out the words "informal or''-- 
Ms. Gigantes: You do not need to strike out anything then. 


The amendment will read, "Section 13 of the said act is amended by 
adding immediately after the word 'informal' the words ‘or voluntary." 


Mr. Chairman: Are we ready for the amendment? 

Ms. Gigantes: Ready. 

Mr. Chairman: Mr. Sharpe, do you have any further problems? 
Mr. Sharpe: No. 

Motion agreed to. 


Mr. Chairman: You were quick off the mark on that one, Mr. Warner. 
Were you expecting a flank attack of some kind? You just wanted to be sure. 


Mr. Warner: I was just trying to be of assistance. 


Mr. Chairman: There is a second one, I believe, Ms. Gigantes. 
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Ms. Gigantes: Yes. Before I place it, I want to ask Mr. Sharpe 
whether the proposed amendment as I have circulated it will meet the needs of 
the ministry or whether we have to deal again with a double entendre, a double 
designation. 


Mr. Sharpe: As I read the amendment, and perhaps legislative counsel 
would prefer to provide some clarification, it deals simply with section 14. 
Wherever section 14 speaks of "informal,'' I would see a complete analogy to 
"vyoluntary.'' Section 13 is the only section dealing with change of status to 
involuntary. Section 14 deals with the matter of what the attending physician 
is to do at the end of finite periods. It is a question of admitting the 
person under clause 14(1)(b) as a voluntary patient. 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
amended by adding thereto the following subsection: 


(00) Section 14 of the said act is amended, 


(a) in clause (1)(b), by striking out ‘informal’ where it appears in 
the first line and in the sixth line and inserting in lieu thereof in each 
instance 'voluntary'; 


"(b) in clause (1)(c), by striking out ‘informal’ in the 13th line and 
inserting in lieu thereof 'voluntary'; 


"(c) in subsection 3, by striking out ‘informal’ in the sixth line and 
inserting in lieu thereof 'voluntary'; 


"(d) in clause (5)(b), by striking out 'informal' in the second line and 
inserting in lieu thereof 'voluntary'; 


"(e) in subsection 6, by striking out 'informal' in the second line and 
inserting in lieu thereof 'voluntary'; and 


"(£) in subsection 7, by striking out ‘informal’ in the second line and 
inserting in lieu thereof ‘voluntary. '" 


Mr. Sharpe: I am sorry; I apologize. I have just thought through a 
scenario that may cause problems, but it can be solved in the same way. It 
would go something like this: 


A 14-year-old is certified using form 1, and taken in for what is now 
the three-day period of assessment. Following that time, one might want to 
continue the 14-year-old under this provision, under clause 14(1)(b) of the 
Mental Health Act, but he would continue as an informal, not voluntary, 
patient. To have that option available, it would be necessary to retain the 


word 'informal'’ in clause (b) for the child. 


Probably the safest way to do this would be to do what was done with the 
. LEO ial 
section 13 provision, and use it as an add-on to the term "informal. 


Ms. Gigantes: Are you suggesting that for each clause of my 
amendment, or simply clause (b)? 


Mr. Sharpe: Sorry. We would have to read through each place where it 
appears to see what the relevance is. 


It certainly appears in clause (b). Clause 14(1)(c) deals with the 


J-20 
person--unless he is not suitable for admission as an informal or voluntary 
patient; again, it would be relevant there. Subsection 14(3) could remain 
"yoluntary' only. 


I believe it is only relevant in your clauses (a) and (b). 


No, wait. Let us go down to your clause (d), because it contains the 
same provision as (b). You would need it in your clauses (e) and (f) as well. 


Ms. Gigantes: We may as well do it in all of them. 
Mr. Sharpe: We may as well do it in all of them. 
Ms. Gigantes: I wonder if I could rephrase the amendment. 


Mr. Chairman: Ms. Gigantes moves that section 3l of the bill be 
amended by adding thereto the following subsection: 


"(00) Section 14 of the said act is amended, 


(a) in clause (1)(b), by adding after the word 'informal' where it 
appears in the first line and in the sixth line, the words ‘or voluntary’ ; 


"(b) in clause (1)(c), by adding after the word ‘informal’ in the 
thirteenth line the words ‘or voluntary’; 


'(c) in subsection 3, by adding after the word 'informal' in the sixth 
line the words ‘or voluntary’; 


'"(d) in clause (5)(b), by adding after the word 'informal' in the second 
line the words ‘or voluntary’; 


'(e) in subsection 6, by adding after the word 'informal' in the second 
line the words ‘or voluntary’; and 


"(£) in subsection 7, by adding after the word 'informal' in the second 
line the words ‘or voluntary.'"' 


Mr. Sharpe has a further comment. 


Mr. Sharpe: I have one final comment. 1 promise not to make you read 
it again. 


Ms. Gigantes: I am going to kill you. 


Mr. Sharpe: May I ask a question for the sake of clarification? 
Section 8 of the act is a general provision not dealing specifically with 
children. I believe subsections 8a and 8b are the provisions dealing with 
children. 


Ms. Gigantes: Yes. 


pe o0 Pell. 


Mr. Sharpe: Has anything been done to section 8? One might want to 
have the option of "informal" or ''voluntary'" there. Section 8 is the general 
admission provision for persons other than involuntary patients. 
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I believe sections 8a and 8b deal specifically with children. 'Informal'' 
is the term retained solely. However, section 8 of the act speaks only of 
informal patients admitted. I believe you would want to have the optional term 
"voluntary'' added there to be consistent with the rest of the amendments. 
Ms. Gigantes: Good. Could we deal with the section 14 amendment now? 
Mr. Chairman: Do you want to vote now? 


Ms. Gigantes: I am assuming that people understand its intent. 


Mr. Callahan: I need some clarification. Where in the bill does it 
refer to ‘informal''? 


Mrevonarpe: 1C is in sections of?theicirrenteact. 
Ms. Gigantes: We are on section 14 of the act. 


Mr. Callahan: Where does section 14 of the act refer to an informal 
patient? 


Mrelucker Clause (14(1)(b). 


Ms. Gigantes: Clauses 14(1)(b) amd (c), subsection 3, clause (5) (b) 
and subsections 6 and 7. 


Mr. Callahan: Again, how do you relate that to the intention of the 
word 'informal™ 


Ms. Gigantes: Mr. Callahan, were you here when we went through this 
and decided that we would make it the same as in the previous amendment, or 
were you out of the room at that point? 

Mr. Callahan: I guess I was out of the room. 

Ms. Gigantes: Okay. Instead of striking out "informal" and inserting 
' oS eee . * On "W 
"voluntary, we are inserting the words ‘'or voluntary after the word 
"informal'' in each case. 

Mr. Callahan: So it is changed from the way it is printed. 

Ms. Gigantes: That is right. 

Mr. Chairman: Yes. 


Is everyone ready to vote on the matter now? 


I just want to make sure that we have it correctly. Clerk, are you 
satisfied that you have the changes? 


Clerk of the Committee: Are you adding a clause (g), referring to 
subsection 14(8)? 


Mr. Tucker: No. 


Mr. Chairman: All right. I will call the amendment now. Shall the 
amendment carry? 
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Motion agreed to. 


Mr. Chairman: I have to tidy up this section. Is there anything 
further on this section? 


We have amended and voted on section 31. I now have to call a motion on 
section 31 as further amended, because we reopened a portion of it. If that is 
clear, I will call that just to tidy it up, and then we will go to the next 
piece of business. 


Shall section 31, as further amended, carry? 
Section 31, as amended, agreed to. 
Ms. Gigantes: Could I move one further amendment? 


Mr. Chairman: Ms. Gigantes moves that section 31 of the bill be 
further amended by adding thereto, in section 8 of the act, after the word 
"informal'' in the third line, the words ''or voluntary. 


Mr. Callahan: Are you not going to have to amend the motion that was 
made about restraint as well? 


That referred to 'informal'' but not to ''voluntary.'' By doing this 
piecemeal, we are going to find that this statute does not make any sense. 


Ms. Gigantes: We have the option of doing it another way. 
Mr. Chairman: Mr. Sharpe, do you share those concerns? 


Mr. Sharpe: Again, you are quite right, Mr. Callahan. I hope the 
only other place where this happened is the amendment on restraint that was 
carried. It is too bad. If there were a way of doing this so that wherever 
"informal'’ was used the term "or voluntary'' could be added, it would be a very 
clean way of dealing with the issue. 


Mr. Chairman: I think that would satisfy Ms. Gigantes 


Ms. Gigantes: Yes, it would have saved a lot of time. 

Mr. Chairman: Can I get some help as to the best way to proceed with 
this? I think I know what we intend to do, but we had some difficulty with the 
drafting. Do you want to make any conments-- 


Ms. Gigantes: Why do we not, first of all, deal with the motion on 
the floor? 


Mr. Chairman: I am not denying the fact that you have a motion on 
the floor. All I am trying to do is simplify the final points in section 31 so 
that we do not have to amend it further. Let us hear from a drafting 
standpoint. I am trying to proceed as quickly as you are. 


Mr. Tucker: If it is the committee's wish, I can go back over each 
of the previous motions and simply change them so that wherever we have 
"informal" it will read "informal or voluntary." 


Mr. Callahan: Do not do that. Let us say we pass section & now with 
Ms. Gigantes, and vote on the next item, which does not pass. We will have a 
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real problem. By not talking about a voluntary patient, that person could be 
restrained under the act. 


Ms. Gigantes: Good. 


Mr. Sharpe: Could I say that 1 believe the only exception to that 
would be sections 8a and 8b, dealing specifically and only with children, 
where the term is solely "informal''? 


Ms. Gigantes: I will so move after we deal with section 8. We have a 
motion on the floor. Should I withdraw it? 


Mr. Chairman: No, you do not have to do that. If it is understood 
what we are voting on, I will call the amendment. Shall the amendment carry? 


Motion agreed to. 


Mr. Chairman: Ms. Gigantes moves that each clause of the amended act 
containing the word "informal'' be amended by adding thereafter the words '‘'or 
voluntary,'' except in sections 8a and 8b. 


This one had better carry. 


Mr. Callahan: You get into more difficulties, because you moved a 
change to section 62, with respect to the limitation period. 


Ms. Gigantes: Yes. 

Mr. Callahan: I would think an informal patient is being treated at 
a facility, even though on a voluntary or informal basis. 1 am sure the 
present section 62, even though it says six months, would probably refer to 
that. 


Ms. Gigantes: It does not make any reference to any particular type 
of patient. 


Mr. Callahan: But they are still being treated at the facility. 


Mrs onarpe 7 bdemnot really see that as a problem, because the 
language of section 62 deals generally with all the rights of patients 
regardless of their categories--be it involuntary, voluntary, informal, 
whatever--and their rights of action against employees and hospitals. 


Mr. Callahan: Are we going to have legislative counsel go through 
the act before we vote on this, or are we going to vote on it now? 


Mr. Chairman: If they are satisfied that we can proceed without 
difficulty, I will call the amendment-- 


Ms. Gigantes: We will vote on it now. 


Mr. Chairman: --it being clearly recognized that sections 6a and 8b 
deal with children, and are not covered under this amendment. Okay? 


All those in favour of the amendment? 


Motion agreed to. 
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Mr. Chairman: Shall section 31, as still further amended, now carry? 
Section 31, as amended, agreed to. 


Mr. Chairman: There is a new government amendment to section 18, 
which has been distributed to all members. I will give you a moment to find it. 


Ms. Gigantes: I do not have it. 
Clerk of the Committee: I gave your copy to David. 
Mr. Chairman: Mr. Warner apparently has it. 


5:40 p.m. 

Ms. Hart moves that subsection 5(1) of the Human Tissue Gift Act, as set 
out in subsection 18(5) of the bill, be struck out and the following 
substituted therefor: 

(1) In this section, 'spouse' means a person of the opposite sex, 

(a) to whom the person is married; or 

'"(b) with whom the person is living or, immediately before the person's 
death, was living in a conjugal relationship outside marriage, if the two 
persons, 

"(i) have cohabited for at least one year, 


"(ii) are together the parents of a child, or 


(iii) have together entered into a cohabitation agreement under section 
53 of the Family Law Act, 1986." 


Mr. Callahan: Is that the section about the donation of eyes, organs 
and so on? 


Mr. Ewart. Yes. 

Inter jection. 

Mr. Ewart: There is going to have to be a judgement made in a hurry. 
Mr. Callahan: Let us just hope the donor does not keep them waiting. 
Mr. Ewart: The kidneys. 

Mr. Chairman: All in favour of the motion? 

Motion agreed to. 


Clerk of the Committee: This is on section 23, Landlord and Tenant 
Bet, 


Ms. Gigantes: Section 23? Is that in the old list? 


Mr. Chairman: Yes, with respect to the Landlord and Tenant Act. 
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Mr. Callahan: Does that also have a number on the top of the page? 
Ms. Gigantes: No, it is just the old ''spouse'’ amendment. 
Mey iHarteeinis) istsubsection 23(]). 
Ms. Gigantes: We probably have it here. 


Mr. Chairman: Apparently we have to reopen section 31. The exemption 
portion of the amendment--namely, sections 8a and 8b--has caused some further 
complications. There is no difficulty with respect to section 8a. Mr. Sharpe 
wishes to make some comments on section 8b. 


After hearing his comments, if it is the committee's wish I will ask for 
a motion, to be moved perhaps by Ms. Hart, to withdraw the earlier direction 
as it related to the exemptions contained in that initial motion on 8a and $&b, 
which should apply only to &a. 


Ms. Gigantes: Let us go. 


Mr. Chairman: We are back to 31, if I have concurrence on that. 


Ms. Gigantes: Absolutely. 
On section 31: 


Mr. Sharpe: I apologize to the committee for this. I did not have 
the section 8b amendment in front of me, and assumed that both &a and &b were 
strictly children's amendments. Section &b, which was carried earlier, is a 
general statement on not restraining or detaining an informal patient. 


If one exempted that from the amendment so that ''voluntary'' were not 
added to that, one could, by implication, detain and restrain a voluntary 
patient. That may not have been the intent. Perhaps the motion should be 
amended to indicate that the only exclusion from "informal" or ''voluntary" is 
8a. 


Mr. Chairman: Ms. Hart moves that section 31 of the bill be amended 
by deleting the new section referring to sections 8a and 8b and substituting 
the following therefor: 


"(Q0) Each section of the said act as amended, containing the word 
'informal,' be amended by adding immediately thereafter the words ‘or 
voluntary,’ except in section 8a." 


We all understand what we are voting on. Shall the amendment carry? 


Motion agreed to. 
Section 31, as amended, agreed to. 


Mr. Chairman: What is next? I trust we are done with section 31. We 
had great difficulty with that. 


Mr. D. R. Cooke: There is another mistake in section 31, discovered 
after we were finished dealing with this, that it be rectified in that we were 
pot informed of it. 
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Mr. Chairman: That is clear and precise, Mr. Cooke. 

Ms. Gigantes: We have hopes of completing this bill. Let us go. 

On section 23: 

Mr. Chairman: Ms. Hart moves that clause l(ca) of the Landlord and 
Tenant Act, as set out in subsection 23(1) of the bill, be struck out amd the 
following substituted therefor: 

(ca) 'spouse' means a person of the opposite sex, 


(i) to whom the person is married, or 


(ii) with whom the person is living in a conjugal relationship outside 
marriage if the two persons, 


"(A) have cohabited for at least one year, 
"(B) are together the parents of a child, or 


"(C) have together entered into a cohabitation agreement under section 
53 of the Family Law Act, 1986." 


Comments or questions? There being none, shall the motion carry? 
Motion agreed to. 

Section 23, as amended, agreed to. 

On section 25: 


Mr. Chairman: Ms. Hart moves that section 25 of the bill be struck 
out and the following substituted therefor: 


"25. Clause 15(a) of the Legal Aid Act, being chapter 233 of the Revised 
Statutes of Ontario, 1980, is amended by striking out, 'or loss of service of 
a female in consequence of rape’ in the second line." 


Shall the motion carry? 
Motion agreed to. 


Mr. Chairman: Ms. Hart moves that the bill amended by adding thereto 
the following section: 


"'26a(1) Subsection 11(6) of the Legislative Assembly Retirement 
Allowances Act, being chapter 236 of the Revised Statutes of Ontario, 1980, as 
enacted by Statutes of Ontario, 1984, chapter 17, subsection 1(1), is repealed 
and the following substituted therefor: 


(11) For the purposes of this section, a person who bas attained the 
age of 18 years shall be deemed not to have attained that age if since 
attaining that age the person has been continuously in full-time attendance at 
either or both of, 


(a) a secondary school; or 
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(b) for five years following secondary school, a post-secondary 
educational institution that is recognized as such by the Board of Internal 
Economy. 


(2) Subsection 19(5) of the said act is repealed and the following 
substituted therefor: 


(5) For the purposes of this section, a person who has attained the age 
of 18 years shall be deemed not to have attained that age if since attaining 
that age the person has been continuously in full-time attendance at either or 
both of, 

(a) a secondary school; or 

"(b) for five years following secondary school, a post-secondary 
educational institution that is recognized as such by the Board of Internal 
Economy ."' 


Mr. Callahan: He has three years to go, so can he not contribute 
three years? 


Mr. Chairman: Shall the amendment carry? Sorry, were you through? I 
know you were making an editorial comment. 


Mr. Callahan: I was saying this is supposed bring things into line 
with subsection 15(1) of the charter. One would think we should recognize 
those who got through in three years and those who might take seven years to 
get through. 


Ms. Gigantes: Yes, bringing them to the age of 25, which is now the 
current standing. Right? 


Mr. Ewart: The committee did pass two other sections, 54a and 5éb, 
after considerable discussion, accomplishing precisely the same thing. 


Ms. Gigantes: Yes, we voted against those. 
Mr. Chairman: Shall the amendment carry? 
Motion agreed to. 


p; OU+p. ml. 


Mr. Chairman: We are going to have some problems without the 
Attorney General (Mr. Scott) here. 


Ms. Gigantes: I understand there are amendments from the government 
related to accommodation of the physically disabled. Are those going to be 
released to us? 

Mr. Chairman: Are you saying we can go to section 1/? 

Ms. Gigantes: Does the government have amendments? 


Mr. kwart? Yes. 


eta fences. 1 wonder whether we could have them. 
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Mr. Chairman: We have sections 2a and 12 to deal with. They are both 
rather contentious and we would probably be better served if the Attorney 
General were here. 


Ms. Gigantes: Those are amendments that I am putting. I do not think 
we need to spend a long time on them. I am prepared to go ahead and hope that 
we can get through by 6:30 p.m. amd report this bill. 


Mr. Chairman: That is my wish as well. 
Ms. Gigentes: Let us go. 


Mr. Chairman: I am not in control of the Attorney General's time. I 
am only suggesting to you that there have been some concerns expressed to me 
on the part of the government relative to some of your amendments. I want to 
be absolutely certain of where we are heading with respect to contentious 
amendments. It is not your fault the Attorney General is not here, any more 
than it is our fault Mr. O'Connor is not here. 


Ms. Gigantes: Let us not waste time discussing it. Let us do it. 
Mr. Chairman: That is my point exactly. 


Ms. Gigantes: The amendments are over here. We have not received 
them yet. 


Mr. Chairman: All right. Can we circulate the amendments and see how 
far we can get? 


Ms. Hart is ready to proceed with the government amendments. 


Ms. Hart moves that subsections 10(2) and (3) of the Human Rights Code, 
1981, as set out in subsection 2 of the government motion to add section l/a 
to the bill, be struck out and the following substituted therefor: 


(2) The commission, a board of inquiry or a court shall not find that a 
requirement, qualification or factor is reasonable and bona fide in the 
circumstances unless it is satisfied that the needs of the group of which the 
person is a member cannot be accommodated without undue hardship on the person 
responsible for accommodating those needs, considering the cost, business 
inconvenience, outside sources of funding, if any, and health and safety 
requirements, if any. 


(3) The commission, a board of inquiry or a court shall consider any 
standards prescribed by the regulations for assessing what is umdue hardship." 


Ms. Gigantes moves that the phrase ''business inconvenience’ in the 
eighth line of subsection 2 of Ms. Hart's amendment be deleted. 


Ms. Gigantes: Unless I can be convinced otherwise by examples the 
government may be be able to provide, it does seem to me any item that might 
be categorized as a business inconvenience has a price tag associated with it. 
In other words, if there were to be an accommodation physically within a place 
of work, there will be a price tag attached to it. If there has to be an 
accommodation, for example, in a theatre, there will be a price tag attached 
to it. I think we already have coverage of the considerations the commission 
or board of inquiry would have to take notice of that would affect business 
inconvenience. We are dealing with the cost as one of the considerations. 
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Mr. Warner: Further, subsection 3 uses the term ''assessing what is 
undue hardship." Surely that is a catch-all phrase that does not make 
necessary putting in the phrase ‘business inconvenience." It is obvious the 
commission still has the opportunity to assess what is reasonable and fair 
without business having a loophole such as seems to be provided in subsection 


Ms. Gigantes: There seems to be a kind of double accounting with 
that phrase. Perhaps Mr. Ewart could give an example of what might be 
considered business inconvenience that would not be covered by a cost estimate. 


Mr. Polsinelli: May I hear the amendment again? 


Ms. Gigantes: Yes. It is to delete the term "business inconvenience’ 
after the word "'cost'' in the eighth line of subsection 2. 


Mr. Polsinelli: There was no amendment from Mr. Warner? 
Ms. Gigantes: No. 


Mr. Ewart: It is always difficult to think of examples in the 
abstract. The most compelling reason for leaving it the way it is is that the 
two jurisdictions I am familiar with that have moved on access for the 
handicapped and that have experience are Saskatchewan and the federal 
government. Both the Saskatchewan Human Rights Code and the Canadian Human 
Rights Act use the term ''cost or business inconvenience." The federal one is 
"financial cost or business inconvenience." The jurisdictions that have 
already taken this step have used that. It is important to note that it is not 
just business inconvenience that provides the defence; it must be undue 
hardship considering business inconvenience. 


Ms. Gigantes: I understand that, but it does seem to me, in any case 
that I can imagine, something that will cause an inconvenience to business 
will have a cost factor associated with it. 


Mr. Ewart: It depends bow you read the word ''cost.'' It could be read 
simply to mean the cost of the change, the cost of the modification. That 
might not be the issue. It might be the fact that the renovation requires a 
complete rejigging of the store in a way that might inconvenience customers 
and so on. The final decision is going to be made by a board of inquiry, the 
courts and so on. I do not see any serious risk of that term being used to 
create a large loophole. 


Ms. Gigantes: I have been informed that the Saskatchewan Human 
Rights Code, where it refers to business inconvenience in association with 
accommodation, says "intolerable." 


Mr. Ewart: Is that in the act or in the regulations? I have 
reference to subsection 31(9) of the code and to section 36 of the 
regulations. Do you know whether that is-- 


Mr. Warner: In the regulations? 


Mr. Ewart: On the notes I have before me it says ''cost or business 
. Et ee oe eee ee ee, 
inconvenience’ in the act. 


Mr. Warner: Further qualified in the regulations by using the term 
"intolerable." 
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Mr. Ewart: We will have the power to enact regulations that define 
it-- 


Mr. Warner: True, but as you know, every member who has a 
parliamentary spirit is interested in having it nailed down in the legislation 
and not leaving it to the regulations. 


6 p.m. 


Ms. Gigantes: I do not want to see double accounting undertaken 
here. The tribunal or the commission will be able to look at all the costs, 
which may be lost opportunity for business for two or three days, an 
inefficiency cost--heaven knows. However, it is a wide enough term to allow it 
to be taken by a tribunal or the commission to be all-inclusive. 1 am sure any 
business person defending an action would make sure all the costs were 
presented to the tribunal or commission. 


Mr. D. R. Cooke: I wonder whether Ms. Gigantes would be interested 
in withdrawing her motion and replacing it with the insertion of the word 
"intolerable,'' so that it reads, ''cost, intolerable business inconvenience," 
etc. 


Ms. Gigantes: I do not see any reason for putting those as two 
separate items. If something is an intolerable business inconvenience, it is 
going to create an intolerable cost. The defender of the action will make that 
case to the commission or tribunal. 


Mr. Lane: I am just subbing on this committee, but 1 understand Mr. 
O'Connor had some concern about the words ''business inconvenience." 
Unfortunately, he is not here and I have not heard him debate it, but I know 
he was determined-- 


Ms.-Gigantes: That is correct. 


Mr. -Polsinelli> Asowas' indicated, ibis eae 1itele difrictlt ai this 
point to try to identify exactly what "business inconvenience’ means. When I 
begin tapping the limited resources above my neck, I think of a situation 
where, for example, a small store provides wheelchair access. The layout of 
the store is such that it would completely destroy the displays and not allow 
the merchant to exhibit the items on sale. 


Mreabe RieCooke: [lt is not.a cost factor. 


Mr. Polsinelli: No, but it would be a business inconvenience. It 
could prohibit the merchant from conducting his business. That is the type of 
situation I would envision under that definition. 


I am sure if we left it to the resources of other people who have a more 
vivid imagination than I do, they could probably come up with similar 
situations. In those cases, business inconvenience is not really a cost 
factor, but would create situations where people would effectively be put out 
of business. 


Ms. Gigantes: The situation you described would obviously generate a 
cost factor. I cannot imagine that the defender of an action would not make 
precisely that point. 


Mr. Polsinelli: Not necessarily, because if we are looking at a 
situation where the merchant has-- 
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Ms. Gigantes: If you are going to go out of business, you have 
obviously had a cost factor imposed on you. 


Mr. Polsinelli: I am suggesting, for example, a merchant with a 
small retail facility of 300 or 400 square feet, such as many of the craft 
shops, where he has to accommodate-- 


Ms. Gigantes: Is that not going to create a cost? 


Mr. Polsinelli: It would create a cost in the sense that he would 
have to go from 300 to 600 square feet. Perhaps the business cannot generate 
that type of expense and the space is not available at that location. 


Ms. Gigantes: I would leave in "'cost,'' and would assume that a 
rational tribunal--which I assume would be dealing with such actions--would 
look at cost as opportunity lost; as a cost to the business as a whole. 


Mr. Polsinelli: In other words, you are defining business 
inconvenience as being a factor of cost. If so, you can have no objection to 
the term ''cost'' being further defined by the term "business inconvenience." 


Ms. Gigantes: No. I do not want to see double eccounting. That is my 
concern. 


In other words, I do not think the defender of an action should be able 
to come before a tribunal and argue, on the one hand, that the cost of 
accommodation is going to be so many hundred dollars, and also argue that 
there is going to be a separate item called "business inconvenience."' I think 
we can count all that once under the item ''cost."' 


I feel fully confident that the kind of tribunals your government will 
see to the appointment of will exercise that kind of wise judgement. 


Mr. Chairman: Mr. O'Connor's amendment comes at this question in a 
somewhat different way. I do not know if you wanted to read it for him, Mr. 
Lane, Or-- 


Mr. Lane: We have a motion on the floor at this time. 


Mr. Chairman: We do. I am not suggesting that you place the 
amendment, only that you add some fuel to the flames we have already generated 
here. Perhaps Mr. O'Connor's amendment may be of some interest to the others. 
We are all struggling with the same intent. 


Mr. Lane: If Mr. O'Connor were here, he would want to debate this 
and then perhaps move it. I will read it. It says: 


"T move that section 17a of the bill be amended by adding thereto the 
following subsections: 


"Ga(1). Where a right under part I is infringed and the party complained 
against can achieve compliance with the act without undue hardship, the party 
shall do what is necessary to achieve compliance with the act. 


(2) In determining whether a party can achieve compliance with the act 
without undue hardship, the commission or a board of inquiry shall consider 
any standards prescribed by the regulations for assessing hardship caused by 
the party complained against and to the complainant." 
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That is his motion. 


Ms. CGigantes: It is the same. 


Mr. sCablahan: -Yess4iteis: 


Mr. Warner: He is relying on the phrase ''umdue hardship."' With 
respect, subsection 17a(3) of the government motion talks about undue 
hardship. I think, for example, that the situation raised by Mr. Polsinelli 
could arguably be described as undue hardship. 


Thus, I am not sure why it is necessary to include ''business 
incorvenience,'' which I noticed was not referred to in Mr. O'Connor's 
amendment. He is coming at the same issue from approximately the same 
direction that we are, and he is suggesting that the test be one of undue 
hardship. I think that is fair and reasonable. 


It would seem that we almost have a consensus. The government motion has 
mentioned undue hardship; so has Mr. O'Connor and so have we. It may make 
sense then to remove that little phrase, ''business inconvenience,’ and we can 
all be happy. 


Mr. Chairman: Mr. Cooke suggested that the possible insertion of the 
word "intolerable" might serve some purpose in this respect. I think we are 


all working towards the same end. It is a question of how we can put it into 
clear and understandable language. 


Mr. Polsinelli: I merely want to indicate that while Mr. O'Connor's 
amendment is well intentioned, it would preclude the type of situation where 
outside sources of funding are available, and the person is unwilling to take 
advantage of them; that is, the renovations would require the-- 


Ms. Gigantes: That is fine. I am very supportive of the government 
approach on this. All we are suggesting is that the approach Mr. O'Connor has 
taken is in accord with the amendment. It reduces the number of specifically 
mentioned items to be considered and leaves the assessment of undue hardship 
to the commission, board of inquiry or court. 


Mr. Polsinelli: All I am suggesting is that Mr. O'Connor's amendment 
is basically taking the government motion and terminating it after the term 
"undue hardship.'' The government amendment goes further and says that even if 
there is undue hardship in a particular situation, but there are outside 
sources of funding available, the individual would have to take advantage of 
them. 


Ms. Gigantes: That is why we put this amendment forward. 


6:10 p.m. 


Mr. Polsinelli: I believe we are prepared to accept the deletion of 
SSS Oh fl fl ar ees eee . 
the term “business inconvenience." 


Mr. Callahan: I just wanted a further clarification. It is my 
understanding from Mr. O'Connor's amendment that subsection 17a(3) is broader 
than in the act. I thought it referred to the hardship of the person required 
to make the changes, as well as the person requiring then. 


Am I mistaken in that regard? Maybe Mr. Lane could read that part so I 
can mull it over in my mind. 
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Ms. Gigantes: Why do you not give him a copy, Mr. Lane? 


Mr. Lane: It is just 9a(1) and (2). 1 believe you are referring to 
the bottom of subsection 2. 


Ms. Gigantes: Are we going to finish, Mr. Chairman? 
Mr. Chairman: I cannot promise that. 


Mr. Callahan: Under 9a(2), Mr. O'Connor's amendment states, ''shall 
consider any standards prescribed by the regulations for assessing hardship 
caused by the party complained against and to the complainant. It is a double 
standard, whereas the government amendment, under 17a(3) is-- 


Ms. Gigantes: We are not debating Mr. O'Connor's amendment. 
Mr. Callahan: Why did we read it then? 
Ms. Gigantes: As a point of information. 


Mr. Chairman: To offer the committee another route by which we may 
be able to solve the current dilemma we are in. 


Are committee members ready to call the question? Shall the amendment 
carry? 


Amendment negatived. 
Mr. Chairman: Shall the motion now carry? 
Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 17a of the bill, as set 
out in the government motion, be amended by adding the following subsection 
thereto: 


"3a. Section 16 of the said act is amended by adding thereto the 
following subsections: 


(la) The commission, a board of inquiry or a court shall not find a 
person incapable unless it is satisfied that the needs of the person cannot be 
accommodated without undue hardship on the person responsible for 
accommodating those needs, considering the cost, business inconvenience, 
outside sources of funding, if any, and health and safety requirements, if any. 


(1b) The commission, a board of inquiry or a court shall consider any 
standards prescribed by the regulations for assessing what is undue hardship." 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that section 17a of the bill, as set 
out in the government motion, be amended by adding thereto the following 
subsection: 


"(7Ja) Section 23 of the said act is amended by adding thereto the 
following subsections: 


"(2) The commission, a board of inquiry or a court shall not find that e 
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qualification under subsection (1b) is reasonable and bona fide unless it is 
satisfied that the circumstances of the person cannot be accommodated without 
undue hardship on the person responsible for accommodating those 
circumstances, considering the cost, business inconvenience, outside sources 
of funding, if any, and health and safety requirements, if any. 


''(3) The commission, a board of inquiry or a court shall consider any 
standards prescribed by the regulations for assessing what is undue hardship." 


Motion agreed to. 


Mr. Chairman: Ms. Hart moves that clause 47(a) of the Human Rights 
Code, 1981, as set out in subsection 17a(9) of the bill, be struck out and the 
following substituted therefor: 


(a) prescribing standards for assessing what is undve hardship for the 
purposes of section 10, 16 or 23." 


Ms. Gigantes: Can we get a commitment from the government that when 
we are looking at these standards, there be consultation with representatives 
of handicapped groups as well as others? 

Mr. Chairman: We do not have the minister here to undertake that. 


Ms. Gigantes: We have four members of the government party. 


Mr. Chairman: Does anyone want to go on record as having officially 
respcended to Ms. Gigantes's question? 


Ms. Hart: I will be happy to do that. 


Mr. Polsinelli: You are asking for an undertaking. What do you mean 
by that? 


Ms. Gigantes: For a consultation with the handicapped. 


= 
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. Callahan: I will give you my assurance, Ms. Gigantes. 


Mr. Chairman: Let the record show that we have the assurances of Ms. 
Hart, Mr. Polsinelli and Mr. Callahan. 


Mr. D. R. Cooke: I presume that is always done; no problem. 

Mr. Polsinelli: As the parliamentary assistant to the Minister of 
Labour (Mr. Wrye), under whose responsibility the Human Rights Code falls, I 
give you my assurance that there will be wide consultation prior to developing 
the guidelines. 

Motion agreed to. 


Ms. Hart: I have two more amendments. 


Mr. Chairman: Shall Ms. Hart's motion dealing with section 17a, as 
amended, carry? The original motion was placed on May 6. 


Motion agreed to. 


Ms. Gigantes: We had adjourned debate on a motion I had put to amend 
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the Building Code Act. As a result of the very wise direction from the 
Attorney General in discussion of that original motion, I asked legislative 


counsel to look at a new motion that would ease the Attorney General's 
objections to the original motion. 


I would like to withdraw the original motion and read the current 
version. 


Mr. Chairman: Okay, section 2a. Ms. Gigantes has requested an 
Opportunity to withdraw the earlier motion and place the new motion. 


Mr. Polsinelli: Do we have copies of the motion? 


Ms. Gigantes: They have been circulated. It is in a small package 
that started with amendments of mine dealing with the Human Rights Code and 
sections related to accommodation of the handicapped. There are two pages on 
the Human Rights Code; the two subsequent pages are the new motion on the 
Building Code Act. 


Mr. Chairman: Ms. Gigantes moves that the bill be amended by adding 
thereto the following section: 


"2a. Section 19 of the Building Code Act, being chapter 51 of the 
Revised Statutes of Ontario, 1980, is amended by adding thereto the following 
subsections: 


(3) A regulation made under clause (1)(o0) shall not provide an 
exemption from any requirement with respect to, 


(a) access by handicapped persons to new buildings or to existing 
buildings to which extensions or material alterations are made; or 


'(b) amenities for handicapped persons in any building described in 
clause (a). 


(4) Subsection 3 applies only to, 


"(a) buildings to which the public normally has access to obtain 
services, for recreational purposes or places of work; and 


'(b) the common areas of rental residential buildings containing more 
than six rental units. 


(5) For the purposes of subsection 4, 


"'G4onmon areas' means the areas of a rental residential building to 
which all the tenants of the building normally have access; 


"'rental unit' means a self-contained living accommodation used or 
intended for use as rented residential premises." 


peZUlpein. 


Ms. Gigantes: You will recall that the Attorney General was 
concerned about the first amendment because it was not limited, in his view, 
to what we would normally call public buildings--places where the public 
normally goes ''to obtain services, for recreational purposes or as places of 
work.'' He wag also concerned that when he renovated his farm house, he might 
have to install a ramp. 
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Il believe that with the help of legislative counsel, I have managed to 
reformulate the amendment so that it clearly applies only to buildings to 
which the public normally has access and to those areas of residential 
buildings with more than six units normally used by the public. 


On that last item, I would like to mention--I believe, for the second 
time--the plight of one of my long-time acquaintances. In the last two years, 
she has had a leg amputated and is in a wheelchair. She lives in private 
rental accommodation quite happily, and is quite able to manage her life in an 
unrenovated apartment. 


However, when she calls on the services of OC Transpo to move around 
town, she cannot get in and out of the building without help. She cannot reach 
the elevator button. She cannot open the front door. These are not major cost 
items, but they are a major barrier to her ability to live in private rental 
accommodation. 


Mr. Chairman: May I ask a question, Ms. Gigantes? In this instance, 
how many units are in the building? Is it a large one? 


Ms. Gigantes: There would be more than 100. 
Mr. Chairman: So it would be more than six units. 
Ms. Gigantes: Oh, yes. 


Mr. D. R. Cooke: Is this basically your old amendment, plus 
subsection 19(4)? Is that what you have done to your old amendment? 


Mr. Chairman: As I understand it, Mr. Cooke, the earlier amendment 
by Ms. Gigantes covered literally everything, including single-family 
dwellings. 


Mr. D. R. Cooke: But it was basically subsection 3, and now she has 
added subsection 4. Is that correct? 


Ms. Gigantes: That is right. It modifies subsection 3, but does not 
mean that every building which may be affected by subsection 3 has to be 
immediately renovated. If the building were being built today or were being 
renovated in a material way, this would apply. 


Mr. D. R. Cooke: Have you discussed this amendment with the Attorney 
General? 


Ms. Gigantes: No. This amendment is as a result of the discussion we 
had here in committee. 


Mr. Chairman: We have a representative from the Ministry of Housing 
who can perhaps speak to the proposed amendment. 


Mr. Ewart: Mr. Chairman, Mr. Allan Larden is here from the Ministry 
of Housing. He could address the committee, if that would be agreeable. 


MINISTRY OF HOUSING--ONTARIO BUILDINGS BRANCH 


Mr. Larden: The Ministry of Housing would rather not see this 
amendment go through at this time for several reasons. In a broader sense, the 
building code is being totally revised. Attending that process has been 
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consultation with the task group, which was formed at the invitation of the 
government, to completely review building code matters pertinent to the 


handicapped, as well as a broader base of matters pertaining to the design of 
the building environment. 


A great many of the task group recommendations have been incorporated 
into the building code in terms of its proposed draft. We are conmitted to 
examining the outstanding recommendations over a year or two for purposes of 
coming up with an appropriate way of getting those recommendations into the 
code if possible and, if not, having those matters addressed under other 
pertinent legislation. 


Beyond that, the proposed amendment to the Building Code Act may 
complicate a variety of building projects. Subsection 3 refers to "'an 
exemption from any requirement, ' which cannot be provided with respect to 
access. 


The building code has inherent in it variable requirements for different 
types of buildings. This wording could be held to mean that you could not have 
variable requirements with respect to the handicapped for different types of 
buildings 


There is also a reference in clause 19(3)(a) to "existing buildings to 
which extensions or material alterations are made.'' We consider a material 
alteration to be something as small or insignificant as cutting through a door 
in a bearing wall. We have had difficulties restraining the enthusiasm of some 
officials in retrospectively applying requirements for new buildings 
throughout the entirety of a building when any change as small as a hole in a 
bearing wall was made. 


If someone in a large, multisuite building wanted to knock out the 
bearing wall between two offices to make a conference room, that material 
alteration, under some interpretations that have been made, could then 
engender changes throughout the building--other tenants' suites, public areas 
and so on--just because that one material alteration was made. 


Ms. Gigantes: In a residential building? 
Mr. Callahan: Even if they put a roof on, they have to. 


Mr. Larden: As we have read this, it could apply to buildings under 


clauses (4)(a) or (b). 


The code, as it is drafted now, requires very detailed, substantial 
changes in terms of accessibility for the disabled for buildings that exceed 
600 square metres in building area, or three storeys in height. These are all 
professionally-designed buildings. 


The changes will ensure access to apartment suites, in virtually very 
close to 100 per cent of the apartment buildings of that size that are built. 
It is only the very small ones, which do not require professional design, 
about which there is some question. 


The draft does not require accessibility to those at present. That is an 
outstanding issue and we are committed to looking at it. Some of our staff 
people have initiated ''work'' committees in that respect right now. 


Ms. Gigantes: Would those changes apply to major renovations to 
those buildings? 
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Mr. Larden: Under our understanding of the Building Code Act, when 
an owner wishes to change or renovate his building, the code applies only to 
the change being contemplated. 


If someone wants to take out a wall and replace it with a beam, the code 
will apply only to that. If someone puts an addition on the building, the code 
applies only to the addition and not, retrospectively, to the existing 
building fabric. If there was no entrance to be built into the addition, 
people would gain access to the addition from the existing portion, and the 
code would not affect the entrance. 


Ms. Gigantes: That is of great concern to me. In other legislation, 
we already have a definition of ''major renovation.'' We use that term in 
protecting tenancy in the rent review legislation. 1 cannot see why a similar 
kind of clause should not exist here, and a similar kind of onus be put, ina 
case where major renovations are being contemplated. 


I suspect this motion will not pass. Rather than putting the conmittee 
through a long process of argumentation, I am willing to take the vote now, 
and express my very strong views that the modified code should make provisions 
for alterations in the case of major renovations. 


Mr. Polsinelli: Prior to taking the vote, I would like to point 
something out. Your amendment, Ms. Gigantes, would require that if an existing 
building has any extension or material alteration made, it effectively means 
the whole building has to provide access to the handicapped. That is what your 
amendment would do. 


Ms. Gigantes: No, only the public portions. 

Mr. Polsinelli: I am sorry. 

Ms. Gigantes: Only hallways. 

Mr. Polsinelli: Every hallway is a public portion. 

Ms. Gigantes: Hallways do not normally provide any barriers. 

Mr. Polsinelli: All I am suggesting is that if this amendment were 


to pass, the complete building would have to retrofitted to provide access to 
the handicapped. 


6:30 p.m. 


Ms. Gigantes: How do we make an apartment building owner lower a 
doorknob or an elevator button? That is a major problem. We do not have 
housing for handicapped people, and if we expect them to be living in private 
accommodation, we had better lay out some rules about how they are going to 
use that private accommodation, or they will have no place to live. 


Mr. Polsinelli: I am not suggesting that your motives are 
inappropriate, improper or not well-meant. 


Ms. Gigantes: Find a way, then. 


Mr. Polsinelli: I agree with your motives. However, the cost 
implications of this amendment can be phenomenal. Let us take the vote. 
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Ms. Gigantes: I have conceded this will not pass, Mr. Chairman. I am 
saying there should be a real obligation on the part of this government to 
find a way of dealing with access by handicapped people to living 
accoumodation--in particular, where simple retrofits are going to provide 
accessibility. 


Mr. Chairman: All right. I will call for the amendment now. Shall 
the amendment proposed by Ms. Gigantes carry? All those opposed? 


Motion negatived. 


Mr. Chairman: Ms. Gigantes moves that section 12 of the bill be 
amended by adding thereto the following subsection: 


(00) Section 8 of the Education Act, being chapter 129 of the Revised 
Statutes of Ontario, 1980, is amended by adding thereto the following 
subsections: 


(2a) A committee that makes and reviews placements of exceptional 
people shall, in determining the appropriateness of a placement, consider the 
following matters: 


(a) the identified learning abilities and needs of the pupil; 


"(b) the justification, if any, for placing the pupil in a school or 
class that is segregated on the basis of the exceptionalities of its pupils; 
and 


"(c) the wishes of the pupil's parents or guardians." 


Ms. Gigantes: Mr. Chairman, the purpose of my motion is to prevent 
the automatic streaming which now takes place with handicapped pupils, 
particularly those whom we now call ''developmentally handicapped," into 
segregated programs, and to provide within the Education Act due consideration 
and the possibility of input by parents or guardians into the placement of 
handicapped pupils in integrated programs. It is a very simple amendment. 


Ms. Hart: I do not think we have had any input from the Ministry of 
Education on this, and it is more than a simple amendment to me. Since it is 
6:30 p.m., perhaps we could-- 

Ms. Gigantes: Mr. Chairman, it is quite in accord with upcoming 
amendments to the Education Act, relating to the operations of Bill 82, as we 
still call it--providing for the availability of programs for all pupils in 
Ontario. 


Mr. Chairman: Any further comments? Shall the amendment carry? All 
those opposed? 


Motion negatived. 
Section 12 agreed to. 


Mr. Chairman: We have sections 59 and 60 to go. We cannot do them 
now without the Attorney General being here, can we? 


Ms. Gigantes: Sure we can. Let us do them. 
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On ‘section 59: 


Mr. Chairman: Ms. Hart moves that section 59 of the bill be deleted 
and the following substituted therefor: 


'59(1) This act, except subsections 12(2), (3), (4) and (5), subsections 
17a); C3); "Gay rr) Pa) Wand 9(8) pesubsections 205s @) eG )eanda@); 
subsections 24(2), (3), (4) and (5), section 26a, subsections 35(la) and (1b), 
and sections 54a, 58a and 58b, comes into force on the day it receives royal 
assent. 


'(2) Sections 26a, 54a and 58b come into force on January 1, 198/. 


''(3) Subsections 12(2), (3), (4) and (5), and subsections 35(la) and 
(1b), come into force on July 1, 1988. 


"(4) Subsections 17a(2), (3), (3a), (4), Ca) amd (8), and subsections 
20(1), (2), (3) and (4) come into force on a day to be named by proclamation 
of the Lieutenant Governor. 


'(5) Subsections 24(2), (3), (4) and (5) and section 58a come into force 
on July 1, 1989." 


Translated, means. 
Mr. Warner: Sounds good to me. 


Mr. Ewart: The basic idea is that the British subject amendment in 
section 12, the Education Act, which was released last year, carries a 
three-year transition, so people have notice. The same was done in the various 
elections acts. 


Mr. Warner: Okay. 

Mr. Ewart: I will come back to section 17, but first go over the 
ones that have fixed dates. Section 24 is the Law Society Act. It was not made 
public until this year, about a month ago. Three years for that takes you to 
1989, again giving people three years' notice, to go with the British subject 
amendment . 


The same applies to section 58a, the Surveyors Act. That too was not 
made public until now. 


The three higher education exemptions are timed to come in on January l, 
1987, the projected in-force date for the entire revision to pensions. Section 
17 is on proclamation, in order to allow time to get the regulations and 
consultations through. 

Ms. Gigantes: Good. 


Mr. Ewart: I did not mention section 35, the Municipal Elections 
Act. It also gives three years of public notice. 


Motion agreed to. 
Section 60 agreed to. 


Title agreed to. 
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Bill, as amended, ordered to be reported. 

Mr. Chairman: Before we close off, I would like to say that I truly 
appreciated the spirit and the very healthy debate that occurred with respect 
to so many of the items in connection with this bill. 

As chairman, it has been a delight for me to have been of some small 
assistance, but I was most impressed with the input from the members. Many of 
you are to be congratulated, not only for the work you did in preparation for 
the committee, but also for some very strong and well-founded arguments you 
brought forward to the debate. 

It has been a very interesting bill. I am sorry we do not have the 
Attorney General here to close off with us, but I am sure he feels much the 
same way as I am expressing now. 


Mr. Polsinelli: Perhaps, if he were here, he would offer us dinner 
again. 


Mr. Chairman: I am sure he would. Let me thank the members of the 
committee. I look forward to working on other, less complicated items. 


Ms. Gigantes: Thank you, Mr. Chairman. 

Mr. Warner: The chairman is to be congratulated. 
Mr. Chairman: Did Hansard pick that up, by the way? 
Mr. Warner: The chairman, Mr. Andy Brandt. 


Mr. Polsinelli: Would you like me to repeat that the chairman did a 
great job? 


Mr. Chairman: Yes. Could you repeat that, please? 
Inter jection: I put forward a motion of adjournment. 
Mr. Chairman: All right. 


The committee adjourned at 6:3/ p.m. 
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STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
Tuesday, July 8, 1986 
The committee met at 3:45 p.m. in room 2. 
ORGANIZATION 


Mr. Chairman: The reason we have called the meeting this afternoon 
is to meet briefly with members of the committee to review the steering 
committee minutes, decisions made by the steering committee, and also to 
advise you that because of the estimates not being heard Monday or Tuesday of 
this week, there appear to be not only those changes but also perhaps some 
other changes with respect to scheduling that occurred after the steering 
committee report. 


Those changes are principally concerned with Bill 105, which appears to 
have been set back somewhat as to when it is going to be brought before our 
committee. That is the latest word I have on it, which from Mr. Callahan's 
edification, as well as Ms. Gigantes and Mr. O'Connor, who were present at the 
steering committee, may well change some of the decisions that we made at the 
steering committee. 


I felt that since we had this time open to us for a few moments--and I 
do not intend to keep you too long--we may have to make some adjustments. 


The clerk advised me that she has had some additional information that 
came in at two o'clock this afternoon to which even your chairman is not 
privy. I want you to know that in the interests of full, total and unequivocal 
disclosure, I want to share with you all the information that I have, as 
quickly as I get it, having been advised by the clerk just now. 


Mr. D. S. Cooke: Let us see it. 


Mr. Chairman: Yes, file that if you like. I would like to give our 
clerk an opportunity to indicate what changes have been made since two o'clock 
and to bring us up to date on what is happening with respect to the scheduling 
of the committee. 


Clerk of the Committee: I have just had a call from a ministry 
person inquiring if we had any agenda set forward regarding Bill 105 yet, as 
they had heard it would be coming to the committee. 

Mr. Callahan: I am sorry, I do not understand-- 

Mr. O'Connor: Why are we whispering? 


Clerk of the Committee: I do not want to be on the record. 


Mr. Chairman: But we all have to get on the record; it is a 
requirement. The clerk now has the opportunity to get on the record. 


Clerk of the Committee: I had an inquiry this afternoon at around 
two o'clock from a ministry person as to the schedule of the committee for 
Bill 105, as they had heard that the bill would be coming to conmittee. 
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Mr. Callahan: Did you tell him or her what we proposed? 


Clerk of the Committee: I gave the possible dates for the 
committee"s sitting. It has not been approved by the House leaders. 


Mr. Chairman: If you could tell me where this conversation took 
place I could probably trace down the facts. 


Clerk of the Committee: On my telephone. 
Mr. Callahan: Give him his raincoat and he is off. 


Ms. Gigantes: I had trouble hearing our clerk, she was talking 
rather gently. 


Mr. Chairman: Could I just say for the information of Ms. Gigantes 
that the reason we called this meeting is there have been some changes since 
our steering committee. I think you were out of the room when I mentioned this. 


35007 pet. 
Ms. Gigantes: No, 1 was here. 
Mr. Chairman: You were here? 
Ms. Gigantes: Yes. 


Mr. Chairman: We are meeting to discuss any changes that may occur 
or be needed as a result of the new information we have. The clerk has advised 
that it appears Bill 105 may still be coming to us. We do not have anything 
more definitive than that at the moment. 


Mr. Callahan: Could I raise one issue? I know that at the 
subcommittee meeting Ms. Gigantes suggested that we add what appears to be an 
appendix to the statement: "The committee expects it will consider widening 
the coverage of Bill 105 to include all employees in the public sector." I 
have some difficulty with that and I will tell you why. To send this out to 
the public-- 


Mr. Chairman: Could I stop you just for a moment? Mr. Callahan's 
point is a valid one, in that it was a steering committee decision to add 
that. I have brought the advertisement before the committee as a result of the 
discussion I had with the Clerk regarding the specific wording of the ad. I 
felt that because it may be sensitive that it would be-in the best interests 
of all of us if we had a full committee approval of the wording of the ad. 


I recognize that the ad--and Mr. Callahan will certainly address this 
point shortly--as printed for your information, goes beyond what the present 
bill calls for. That being the case, I will give Mr. Callahan the floor but I 
anticipated the question. 


Mr. Callahan: The difficulty we have is that it goes beyond the 
terms of the committee's mandate to consider Bill 105 with reference to public 
service employees. In addition to that, the wording of it seems to indicate 
that the committee in total is prepared to support an enlargement under the 
terms of reference we have. I do not know whether that is the case or not; 
that may be a question for another day. I would take objection --even though 
Ms. Gigantes suggested it on a former occasion--to enlarging the last three 
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lines of paragraph two. We would be falsely misrepresenting to the public that 
we have a mandate to do that. 


Although I recognize that anyone in committee is entitled to amend a 
bill, we could bring these people forward in that expectation and find they do 
not get the support they thought they had and we are really wasting their 
time, so I would move that be struck out of the advertisement. 


Mr. Chairman: Mr. Callahan moves deletion of the words starting in 
My Ls ORES es fi ° 1 . 
quotation marks, ‘the committee expects'' carrying down to the end of the 
parenthesis which is "eg. municipalities...." 


Ms. Gigantes: Perhaps I can move a friendly amendment. 


Mr. Chairman: Ms. Gigantes moves that ''some committee members expect 
it will consider widening the coverage." 


Mr. Callahan: I am not prepared to accept that amendment. 
Mr.-Chairman: Maybe the others are. 
Mr. Callahan: Fine. It is my motion so-- 


Mr. Chairman: Your motion is fine. An amendment to your motion is 
also in order. You are moving that as an amendment? 


Ms: Gigantes: I am. The reason for that is I understand Mr. 
Callahan's belated concern on this matter but I do think it is advisable. For 
example, the Ontario Hospital Association, which earlier came before us, 
agreed that it was not told of the possibility of changes that would affect 
its jurisdiction and operations on an earlier matter. We should indicate to 
groups such as the Ontario Hospital Association and others that may be 
concerned about a widening of the coverage of the bill that some committee 
members do expect that matter will be raised. 


Mr.-Chairman: We have an amendment and we have an amendment to the 
motion. Mr. Cooke and then Ms. Hart. 


Mr. D. R. Cooke: There is a green paper which is being discussed 
around the province right now with a view to certain legislation being 
introduced by the government in the fall to cover the rest of the employees 
under the jurisdiction of this province, including hospital workers and so 
forth. 


The committee listening to those presentations is hearing from the 
public. We would be confusing the public to some great degree, in my view, if 
we said, "We will listen as well because maybe we are going to put some of 
this into Bill 105."' Granted, we have the power to recommend amendments to 
Bill 105, but that is really not the purpose for which Bill 105 has been sent 
to us. It has been sent to us to discuss and to deal with in so far as the 
employees in the public service with whom we are dealing are concerned. To 
invite the public to come to us would encroach on the mandate of the committee 
that is dealing with the green paper. I will vote in favour of the motion. 


Ms. Hart: I have a number of concerns. My apologies, I would have 
been better prepared if I had known this was on the agenda; for some reason, I 
did not. As I understand it, the public sector bill, as it has been drafted, 
is tailor-made specifically to one or two unions that are covered by the 
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portion of the public sector the bill covers. To alter that balance means, we 
are talking about a totally different kind of legislation. 


The other thing I understand, and I would like to check out a little 
further, is that all employees covered by this bill are paid in one manner, 
and that is the reason this particular group of employees was chosen as the 
object group for this legislation. If we are going to open it wide open to all 
hospitals, teachers, boards of education and everybody else, then we are 
trespassing on exactly what was said before, on these public inquiries that 
are going to be held over the course of the summer. 


It seems to me we have been given a bill, and to go beyond that bill 
goes further than this committee is entitled to go. We are risking losing the 
bill altogether. That would really be unfortunate, given that I personally 
would like to see this bill passed very quickly. 


Mr. Chairman: I have a number of speakers: Ms. Gigantes, Mr. 
Callahan and then Mr. O'Connor. 


Ms. Gigantes: It seems to me that Mr. O'Connor was next. 


Mr. Chairman: Could I explain? 


Ms. Gigantes: Yes. 


Mr. Chairman: If you want to give the floor to Mr. O'Connor, I will 
do that. I was just about to say, the reason 1 am recognizing Ms. Gigantes, it 
is the second time that she has spoken, but she put up her hand a second time 
before I recognized Mr. O'Connor's hand for the first time. I am not trying to 
ignore your interest in getting on the floor, Mr. O'Connor. 


Mr. Callahan: Sure you are. You just want to show you like me. 


Ms. Gigantes: We want to have none of that around here. Go ahead, 
Terry. 


Mr. O'Connor: This is just a brief response to Ms. Hart. I do not 
think we need to get into a discussion of the merits of the bill, the politics 
of it as to whether we expand it too far, it will go ahead or not. At this 
point, we are discussing an informational ad to determine how we can best 
advise the public as to what we are talking about. First, we ran into problems 
on this committee with respect to Bill 7, and have received criticism that we 
did not sufficiently advise segments of the public about what we were talking 
about. I refer specifically to adult-only apartment buildings. I am now being 
deluged with landlords who say: "We did not know this was here. Why did you 
not tell us? We wanted our viewpoint made known."' Second, on the sexual 
orientation amendments, the same thing is happening. 


What we are trying to do here is draft something which is broad enough 
to advise the public as to what we are talking about. I would agree, 
therefore, with Ms. Gigantes's amendment to that sentence or something similar 
to it. Quite frankly, all we are doing is stating a fact. There will be 
amendments coming forward from at least one party and perhaps two, to expand 
or consider expanding coverage of the bill to a broader number of public 
sector employees employees than the bill anticipates. 


That has been made known by both parties to the minister, and the public 
should know that so it can come before us and address the issue as to whether 
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that should happen or not. I do not see any problem therefore with a sentence 
similar to what is there or perhaps the version now suggested by Ms. Gigantes. 


4 p.m. 


Ms. Gigantes: I appreciate the comments of Mr. O'Connor. The Liberal 
members may be labouring under a misimpression on this question. First, public 
hearings are not to be held on the green paper this summer. The public 
hearings were completed in June. There is a report to be delivered on those 
public hearings at some point. It may be in the early fall or at some point to 
be designated, I guess, by the Attorney General (Mr. Scott) in his wisdom. 


Mr. Chairman: First full moon. 


Ms. Gigantes: Perhaps the first full moon. The public hearings are 
over. During the course of the public hearings, which were focused on the 
green paper, the green paper was focused again on what is called the broad 
public sector and the private sector, the hearing panel heard many 
submissions, both by people who would be affected by the legislation before 
us, Bill 105, and those interested in a further bill which the Attorney 
peccne has promised for the rest of the 98.5 per cent of the working women of 

tario. 


They heard many submission from both those groups which indicated that 
those groups wanted to have this piece of legislation cover the broad public 
sector. I will not go into the reasons they made that submission, but Mr. 
O'Connor has told you, and I am telling you, we agree with them. It seems only 
reasonable, if we want this legislation, and if we are going to give meaning 
to public hearings on this legislation, to let the public know--both those 
opposed and those in support of either the bill or an expanded bill--that we 
intend considering that matter because, brothers and sisters of the Liberal 
Party, that is what is going to happen and that is what we are telling you. 
For you to insist that the public not be told, knowing that is coming, is 
simply to withhold information from the public. I do not see the purpose of 
that. 


What I have suggested tries to meet Mr. Callahan's concern, which is a 
justified and supportable concern. That is, the sentence may seem to imply to 
members of the public that the whole committee now supports that concept. He 
has made it clear that is not true and so has Ms. Hart. However, it would be 
negligent on our part not to indicate to the public that we intend to discuss 
that matter. We can convey a correct impression by saying, ‘'some committee 
members,'' or we might even say, ‘most committee members,’ but I am happy with 


Mr. Callahan: How about ''a'' committee member? 
Ms. Gigantes: No, you have got it wrong. You do not understand. 
Inter jection. 


Ms. Gigantes: Perhaps, if we tell you often enough. 


Mr. Chairman: The chair as always, is being entirely neutral in this 
whole discussion. However, given the opportunity to vote on the issue, I think 
it would-- 


Ms. Gigantes: (Inaudible) two unions, by the way, it is five. 
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Mr. Callahan: To begin with, it seems to me that there is even a 
point of order. I am a freshman in this House, but it seems to me that if a 
bill is referred to a committee, you can amend the bill within the framework 
of the wording, but you cannot amend it in terms of framework of the group it 
covers. I would suggest that may be exactly what happened. As my friend 
indicated with Bill 7, things came in by way of amendment which were not 
necessarily covered within the framework of the bill that was referred by the 
House to us. 


Just from a strict point of order, I would suggest it would be out of 
order to even consider those other aspects. 


Going to my colleague's comments, it is important and it is also 
important for Ms. Gigantes as she has questioned the Attorney General on 
numerous occasions about the question of when pay equity for the private 
sector will come forth. If you bring these other groups forward and by some 
chance they wind up in the bill, it will probably get back to the House and in 
clause by clause it will be delayed even further. That will delay the pay 
equity. I agree with my colleague that these people are paid in a different 
fashion. 


The group that is anticipated by the bill, as currently framed and as 
referred to this committee, deals with the employees that we pay. It is my 
understanding that it is to be a model for subsequent bills and to alleviate 
the concerns of a wide myriad of parties out there--municipalities, school 
boards and so on. If you get them all fired up, there is no way this bill will 
be passed within my lifetime, and I expect to live at least another two years. 


I suggest it is not only incorrect from an order standpoint, but it is 
incorrect from an information standpoint. It is not my understanding that we 
are just going to read the reports from the people who appear before the 
committee with the green paper. I am sure that is what our intent is, but I 
can be certain from previous experience on other committees that they are 
going to come forward and are going to want at least to read into the record 
that report, and perhaps an update of their report, and we are going to get 
into very extensive hearings. 


I do not know what the effort is on the part of Ms. Gigantes or of those 
from whom I am getting the vibes that they may support that change in the 
advertisement, but I do not believe it will assist anyone. I do not believe it 
will carry out the mandate this committee has. I expect all it will do is 
create massive delay in terms of getting this very important bill passed by 
the House and then moving on to the next category of people. 


I am speaking in favour of my amendment that this be extracted from the 
notification. I even suggest that if we send out a notification such as 
this--and I do not want to sound legalistic--we may very well find that we 
have spent moneys allocated from the Legislature on a purpose that was not 
ay the framework of our mandate. I suggest that might not be a wise thing 
to do. 


Mr. Chairman: Having been given that word of caution, I will go to 
Ms. Hart. 


Ms. Hart: I will be very brief. On the topic of money, as I 
understand it, although I am sure the chairman will correct me if I am wrong, 
amendments may be made to a bill in committee but not amendments that require 
the government to spend more money. My understanding of these amendments is 
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that the government would be required to spend more money and, for that 
reason, in my submission they would be out of order. 


Furthermore, in answer to Mr. O'Connor's comments, this is not like Bill 
7, because we know there is a bill coming. It will follow the regular 
procedure, and there will presumably be public hearings when that bill is 
introduced, I understand early in the fall. It is not as if it is like Bill 7, 
and it is a fait accompli. We know there is going to be some public forum in 
the very near future. 


Mr. D. R. Cooke: Call the question. 


Mr. Chairman: I think there may be other speakers on this. Ms. 
Gigantes has indicated an interest in speaking. Is there anyone further who 
wishes to comment on this matter? Mr. Polsinelli wishes to speak. 


Mr. Polsinelli: It is only polite for us to wait for Ms. Gigantes to 
come back so that we can hear her further comments and also see her role in 
it. I would like to ask you a procedural question, sir, as the learned 
chairman that you are, whether it is appropriate for the committee to do two 
things. One is to send out an advertisement, giving a clear indication that 
the cammittee has made up its mind on a certain matter prior to the matter 
being referred to it and that matter not being within the ambit of the bill. 
That was item l. 


Mr. Chairman: May I address that one while you are thinking? 


Mr. Polsinelli: Why do not address that one while I am thinking 
about it. I know I had two of them. 


4:10 p.m. 


Mr. Chairman: You have another question, but the wording of this ad 
was determined at the steering committee meeting made up of Mr. Callahan, Ms. 
Gigantes and Mr. O'Connor. The chairman, whom you so kindly addressed in your 
opening remarks, had some concerns about the wording of the ad and, as a 
result, brought it before the entire committee for ratification. I did not 
want to let the ad go because I share some of your concerns. My parliamentary 
experience may be just a few years longer than yours, but not that much 
longer. I had the same misgivings and apprehensions that have been discussed 
at our meeting today and I felt it was in the best interest of the committee 
to know exactly what went into the ad before we ran it. 


Mr. Polsinelli: I hate to interrupt. I know you like to be very 
descriptive, precise and thorough in your responses. 


Mr. Chairman: Exactly, but it is necessary. 


Mr. Polsinelli: On the same point, if I were to raise that as a 
point of order, perhaps you as chairman could make a ruling on whether it is 
appropriate for this committee to advertise something that is (a) not within 
the bill and (b) an item that effectively gives the impression of having 
prejudged the issue. 


Mr: Chairman: If I were to make a ruling on it, I would have to say 
the advertisement goes well beyond the scope of the bill and, therefore, could 
conceivably be misleading. I say that because the chairman cannot anticipate 
what is going to happen at the hearings or what amendments will be brought 
orth. 
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I understand, as you understand, that Ms. Gigantes and her party as well 
as Mr. O'Connor and his party may well look for an expansion of this bill. I 
am not so naive that I have not heard the rumours in the hallway. However, 
having heard those rumours, I cannot make that kind of anticipatory decision. 
My ruling would be that the amendment is out of order. However, I would rather 
the committee make that decision so that we could share the fault and blame. 


Mr: Polsinelli: I would like to make one further point. Since we 
are in the unlikely situation of having a majority in this committee, I think 
it is always better to look at a situation and compromise, rather than take an 
antagonistic approach. Perhaps Ms. Gigantes would be happy with a compromise 
dealing with the powers of the committee, rather than the specific decisions 
the committee may make. 


Mr. Callahan: I hate to interrupt my colleague-- 


Ms. Gigantes: He may wish to add a few further comments. It sounds 
. very tempting. 


Mr: Chairman: I guess we are getting close to the vote. 


Ms. Gigantes: I asked Mr. Polsinelli to please elaborate because he 
is tempting me with his compromise. 


Mr. Polsinelli: I understand my colleague's motion, which is on the 
floor and this is not in contradiction to that motion, but rather in 
substitution. Rather than indicating what the committee expects it will do, or 
what some members of the committee believe they intend to do, the phrase could 
read, ‘It should further be noted that the committee has within its mandate 
the power to expand, restrict the bill--" 


Mr. Callahan: It does not. 


Mr. Polsinelli: I mean to amend the bill, expand, restrict, 
whatever. I am sure the clerk, in conjunction with our chairman and the 
steering committee, could reach a reasonable phraseology that would indicate 
the powers of the committee without indicating what some members of the 
committee may intend to do. 


Ms. Gigantes: On that basis, I would be glad to withdraw my first 
subamendment, but I am not sure what your judgement would be whether the 
subamendment I would like to propose would be a subamendment or a new 
amendment. I would like to propose a subamendment that would make the sentence 
read, ''The committee has the power to amend the bill to widen the coverage." 


Mr. Callahan: I raise the same point of order as my colleague. We 
have the authority to amend the bill but not to increase the cost of that 
bill. We have no authority to do that, no power whatsoever. I submit that any 
ay Saat ae of that type would be totally out of order. I ask the chair to rule 
on that. 


Mr. Chairman: I suggest that the committee does have the power to do 
that, but the government does not have the requirement to act on that 
submission and/or recommendation by the committee. Obviously, the government 
has to put the bill through the House and has to get the support of the House 
to do it, but if the government feels in its wisdom that the conmittee has 
gone well beyond its scope, that is for the government to determine. I do not 
think it is inappropriate for those amendments to come forward. 
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Mr.-Polsinelli: On that same point, I would also be very concerned 
about the phrase that is presented by Ms. Gigantes in the sense that it may 
lead to the misapprehension that we could conceivably widen the coverage to 
include the private sector. I would hate that message to go out because of the 
flood of submissions might come in dealing with that aspect and that 
misapprehension. The bill does not deal with it, but if you say that the 
committee has the power to widen the coverage, it may imply that it has 
private sector coverage. If Ms. Gigantes would agree, we could include a 
phrase that says the committee has the power to amend the bill, which is 
strictly within the procedural framework of this committee. It sends out no 
messages one way or the other and does not say anything. 


Mr. Callahan: I would be prepared to support that, but in fairness 
to my colleague, who perhaps got here after some of us had spoken, the 
original appendix 2 said the committee expects it will consider widening the 
coverage of Bill 105 to include all employees in the public sector, i.e., 
municipalities, school boards and so on. The statement was made, and I think 
it is legitimate, that these bodies are not within the control of the 
government of Ontario. We pay our employees here. To broaden the scope, as lI 
suggested earlier, could very well result in the delay of this bill, in view 
of the fact we would have all of these people coming here to put 
representations forward that may very well just be wasting their time at this 
point, may very well delay this bill by way of clause-by-clause discussion in 
the House, and thereby delay the implementation of further bills that would 
deal with the private sector and with these other types of employees. 


Those comments were made, and I think they were ones that should give 
Ms. Gigantes some concern. On a number of occasions, she has asked the 
Attorney General (Mr. Scott) when the pay equity bill for the private sector 
would be introduced. I have no difficulty with my colleague's suggestion, 
although that is probably a third amendment. Perhaps we should be dealing with 
clearing off some of those amendments. 


Mr.:-Chairman: Forgive me for interrupting, but I am sure you 
recognize there is some active negotiating going on. I think that is a 
healthy, democratic process. While that negotiating is going on, I will leave 
the amendments on the floor and go back to Ms. Gigantes. Perhaps she has a new 
negotiated position. 


4:20 p-m. 


Ms. Gigantes: There seems to be a misapprehension that Bill 105, as 
currently drafted, deals only with people who are paid directly by the 
Ministry of Government Services, and that ain't true. People in the employ of 
the Toronto Transit Commission are covered. I think the Liberal members who 
are really labouring over this section need a bit more understanding. Mr. 
Callahan needs to understand that we are not talking about people whose 
cheques come from the Treasurer; we are talking about people who happen to 
have been thrown into this bill, for one reason or another, who come to a 
total of 65,000, among whom we will find about 29,000 women and among whom 
about 24,000 may have the benefit of protection under this bill. 


My concern is that the way we have drafted our second paragraph suggests 
that everything that is not covered by the term ‘public service’ is therefore 
private. That is a political appellation. It is not normal nomenclature 
understood by me when I pick up my newspaper and read an advertisement about 
what is going to happen in this committee or what the bill is about. 
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I do not consider people who work for hospitals in Ontario to be part of 
the private sector. I do not think the people who work for hospitals in 
Ontario consider themselves part of the private sector. When the Conservative 
Party brings in legislation to restrict the wages of people employed in the 
public sector, it includes people who work for the hospitals in Ontario. When 
the Liberal Party supports the Conservative Party in the restraint of those 
wages, it does so on the basis that these people are in the public sector. 
Those are terms that a normal person such as myself, sitting reading my 
newspaper on the weekend trying to figure out what this advertisement is 
about, is going to understand. 


If you talk about the private sector, as we do in the first part of 
paragraph 2, and the way we do it is an important way to do it, then we are 
confusing poor people who are trying to figure out what the newspaper 
advertisement is telling them. We are saying we are not talking about the 
private sector, but that does not mean we are not talking about the public 
sector as opposed to the public service. Do you see my problem? 


Mr. Chairman: Very clearly. Would it be possible for you to 
reiterate your amendment so that we have it clear? The die has been cast on 
this whole issue and we should bring it to a head and dispose of it. I have 
allowed a number of speakers to speak two and three times. We have pretty well 
exhausted our information on this issue. Can I have your amendment? 


Ms. Gigantes: I am going to go to a slight rewording, if I may, 
which may please people more. 


Mr. Chairman: Are you withdrawing all former amendments? You now 
have a subamendment which reads as follows: 


Ms. Gigantes moves that the committee has the power to propose 
amendments which would widen the coverage of Bill 105 to the public sector. 


That being the subamendment, in fairness to the committee members, I 
should remind them that the amendment calls for the deletion of the section 
starting with the words in the second paragraph ''the committee expects it 
will....'' and ending at the words "'....example, municipalities, etc.,'' which 
is approximately three lines. That will be a total deletion. 


Mr. Polsinelli: Perhaps we can take that in two parts, one being the 
deletion and one being the substitution or replacement phrase? 


Mr. Chairman: I have to take the subamendment first. 


Mr.-Polsinelli: I am breaking the subamendment into two parts, one 
part of the subamendment being deleting that sentence and the second part 
being the replacement phrase. 


Inter jections. 


Mr. Chairman: That is reasonable. That is the intent of the 
subamendment in any event. If Ms. Gigantes will agree to that, it may be 
somewhat tidier. It would call for the deletion of words as proposed in the 
the Callahan amendment and the addition then of the subamendment as proposed 
by Ms. Gigantes. If that carries, the amendment will automatically carry. Will 
you agree to proceeding in that fashion? 


Ms. Gigantes: It is highly irregular. 
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Ms. Gigantes: There has been an amendment. 
Mr. Chairman: The amendment has not carried. 
Ms. Gigantes: It is on the floor. 
Mr. Chairman: That is right. 


Ms. Gigantes: My subamendment to that amendment is on the floor. One 
deals with the subamendment first. 


Mr. Chairman: We are dealing with your subamendment first. The only 
thing we are changing is that we are including in your subamendment the 
deletion of the wording of the paragraph as proposed by Mr. Callahan. That is 
to come out if your subamendment carries. It could conceivably occur, although 
unlikely, that your subamendment would carry and his amendment would not carry, 


Ms. Gigantes: Oh, no. 


Mr.-Chairman: Then the wording would be absolutely improper. That is 
the point being made by Mr. Polsinelli and he is correct as usual. 


Ms. Gigantes: Do you want two votes or one? 


Mr. Callahan: I do not want to belabour this, but I suggest you have 
to take them separately. There cannot possibly be an amendment. It is not 
amending this; it is substituting an entirely new clause for a clause that is 
currently there. With respect, I suggest you vote on the deletion first and 
then we will have an opportunity to address the question, not of an amendment 
but of a new motion. I understand that you are going to run them both at the 
same time. 


Ms. Gigantes: Mr. Chairman, on a point of order: My subamendment to 
the amendment is a friendly amendment and is in keeping with the purpose of 
the amendment. The purpose of the amendment is to make sure that the public 
does not think that the whole committee expects the coverage of the bill to be 
widened. To achieve the same goal, my purpose is to clarify the wording so 
that the public is not under any misapprehension about what we are doing. 


Mr. Chairman: Perhaps the clerk will read the amendment. 


Clerk-of the Committee: Mr. Callahan's amendment was that he moved 
to delete the words "that the committee expects it will consider widening the 
coverage of Bill 105 to include all employees of the public sector, e.g. 
municipalities." 


Ms. Gigantes moved an amendment thereto to delete the words I just read 
and substitute therefor, ''that the committee has the power to propose 
amendments which would widen Bill 105 to the public sector.'' She is 
substituting, so it is an addition to the original amendment, deleting all the 
words there and substituting therefor the wording I just read. 


You put the question on the subamendment. If it does not carry, then you 
can put the question on the main motion. 
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Mr. Chairman: We will proceed in that fashion. I will call for Ms. 
Gigantes subamendment. 


Motion negatived. 
Mr.-Chairman: Next is Mr. Callahan's main amendment. 
Metion agreed to. 


Mr. Chairman: We now understand how the advertisement will be 
worded. We do not know yet when the advertisement is going to go in the papers. 


Clerk of the Committee: After the referral from the House. 


Mr.-Chairman: I was going to propose that you review the budget 
next. Ms. Gigantes had her hand up. I want to explain part of this budget, 
particularly in relation to the travel per diem section, the number of 
meetings--these are guesstimates--meal allowance and so forth that go to the 
members of the committee. These areas of the budget are pretty well fixed and 
there is not much we can do about them. 


In the area of accommodation and transportation, we had to anticipate 
that the committee might at some time decide that in regard to submissions 
before the committee, it might wish to go to Ottawa, Windsor or somewhere else 
to hear submissions if there are a lot of them. I cannot make that decision in 
advance of knowing what the submissions are going to be or what the 
committee's determination might be. 


I am prepared to go before the accounts committee on this matter and 
argue for the need for transporation, recognizing full well that there may be 
zero amount for the figures that have been put in for accommodation and 
transportation. We may well decide not to. If you want to take it out now, 
recognizing that you have no option if the item comes up later, that is fine 
with me too. I put it in after discussion with the clerk only because I felt 
you might wish to make that decision and we might need the money. 


4:30-p.m. 


Mr. Callahan: There are the briefs submitted through the green paper 
hearings. There must be a record of where those submissions came from. I am 
sure we are going to find that some were not from the confines or around this 
area. It is wise to put it in so that we can accommodate those people in the 
event they have something to say over and above what they put to the green 
paper or if they want to appear before us. 


Mr. Chairman: At this point, I do not know that we necessarily want 
to get into the issue of whether we are going to travel based on submissions 
that are yet to come in. 1 put it in as a safeguard. If you want to take it 
out, take it out, but do not come back later and tell me that we do not have 
any money for transportation, recognizing that we have not budgeted for it. 


Ms. Gigantes: I am loathe to put it in. I also do not umderstand why 
we have a catering lunch tray and coffee. 


Clerk of the Conmittee: Coffee. 


Ms. Gigantes: It is $1,800 worth of coffee. 
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Mr: Callahan: I understand that it is almost as expensive as 
gasoline these days. 


Mr. Chairman: Ms. Gigantes, in case you are not aware of this, we 
are calculating 18 days. It runs to $100 a day. It is not just for this 
committee; it is also for visitors and delegations who come before the 
committee. That is the cost. 


Ms. Gigantes: I wish I had the concession. 


Mr. Chairman: It loses money. That is the frightening part of it. 
Let us not get into that, but it does lose substantial amounts of money. 


Ms. Gigantes: No, let us not. Would it be reasonable for us to set 
aside some money for the transportation of people who wish to appear if they 
need money? 


Clerk-of the-Conmittee: It is in the original budget that was passed 
before. 


Ms. Gigantes: How much do we have there? 


Clerk-of-the Committee: I think it is $1,500 for expenses of 
witnesses and $1,000 for fees of witnesses, so the total is $2,500. 


Ms:-Gigantes: We may be dealing with situations where people who are 
not associated with well-healed organizations ask us for travel money, perhaps 
not for accommodation but for air flight. A round trip from Ottawa, for 
example, would set you back $242. It seems to me reasonable that we should 
make some allowance within this budget for that kind of situation; it might 
arise. 


Clerk of the Committee: You have approximately $2,500. 
Ms.-Gigantes: Some of that is for fees. 
Clerk of the Committee: That can be juggled. 


Ms. Gigantes: We might still need extra money for that. Is it 
possible that at a later date we could go back and ask for more? 


Clerk-of the Committee: No. If you want it in, I would put it in now. 


Ms: Gigantes: This committee should decide here and now that it is 
not going to travel because once the whole option of travel gets opened up it 
has been my bitter experience that committee members decide they might as well 
travel. I do not see any good reason for it, particularly in this case when we 
have finished an enormous round, which I consider to be an unnecessary round, 
of public consultation around the green paper, much of which dealt with items 
that are before us now in this bill. I suggest that we look at am item that 
would provide funding for travel for people who wish to present to us and who 
we decide we are going to hear, but who do not have the backing of an 
organization with a lot of money. 
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Mr. Chairman: Considering that, you are asking for accommodation and 
transportation to be deleted from the budget. 


Ms. Gigantes: Yes. 


Ms. Hart: I have a question. It looks like a guesstimate. When we 
approve a guesstimate amount, such as $5,000-odd for accommodation, and we 
decide to travel and it turns out to be $6,000, what happens then? What I want 
to know is, if you have put an amount in your budget for accommodation, is 
that the ceiling? 


Mr. Chairman: If we overspent, I would have to go back and explain 
the expenditure. 


Mr. Callahan: Either that or he would have to pay it. 


Mr. Chairman: It is always possible to have a budget increased, but 
they obviously are not enamoured with a chairman in that case. You have to 
argue for what you have in the budget. 


Ms. Hart: We had better pick the right number. 


Mr: Chairman: It is everybody's best guess at this point. All we try 
to do--it is primarily the work of the clerk and myself--is to determine what 
we think it might be, anticipate what the committee might want by way of 
advertising, accommodation, some travel, all of those things, and put them in 
the budget. If you do not need it you do not spend it. It is just a number on 
a page at this point. 


Mr. D.-R. Cooke: We all know that, too. 


Mr. Callahan: I notice there is nothing here for interpreters, 
although perhaps there is in the other budget. Within this framework, we may 
require interpreters. Do we have anything? 


Mr. Chairman: We have an amount. It is not a large sum; it is $500. 


Mr. Callahan: Are we entitled to move moneys from one item to 
another or is that verboten? 


Clerk of-the Committee: If we are over in one area and under in 
another area, administration will take it from one area and apply it to 
another area. 


Mr. Callahan: Because I can see that interpreters could-- 


Clerk of the Committee: Interpreters or translators? They are very 
different. 


Mr.-Callahan: I thought they were the same. 


Clerk of the Committee: No. Interpreters are for people who are 
handicapped in some way, someone who is hearing impaired, has visual problems 
or has difficulty speaking. That is an interpreter. Translation is what it 
says. They are two very different items. 


Mr. Callahan: Do we have anything for translation? This is an area 
where there might be people who speak English badly or have difficulty 
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understanding big words, such as Ms. Gigantes just used, homogeneous or 
integral. The most important thing is that these people be able to communicate 
with us and vice versa. 


Mr.-D. R. Cooke: If there are words you do not understand, just use 
this. 


Mr. Chairman: I have appeared before the accounts committee in the 
past with respect to this kind of thing. Mr. Cooke will verify and support 
what I am about to say. I say that in an anticipatory way; he may disagree 
completely. The translation services are the toughest to get through. 


Mr. D. R.-Cooke: That is my understanding. 


Mr. Chairman: They have been deleting these left and right. That is 
the one line in the budget--I think the clerk found that in the last 
go-around. We can put it in, but it may be difficult to get it through. 


Mr. Callahan: We should put something in there. I am relieved to 
know that we can move amounts around. We might even be able to find out fram 
the committee that heard the green paper presentations whether there were any 
difficulties in that regard. 


Mr. Chairman: Do you want to propose an amount? 
Mr. €allahan: I do not know what a translator goes for. 


Clerk-of the-Committee: It is $450 a day plus sound equipment. It is 
several hundred dollars a day. There is the sound equipment, an operator and a 
translator. : 


Mr. Callahan: I would like the concession on that. 


Clerk-of the-Conmittee: That is a a global figure on the spur of the 
moment. 


Mr.-Callahan: We should have at least one day. If we find there are 
going to be these difficulties, we should try to put together on one day all 
the briefs that may require translation services. It is absolutely abhorrent 
that people can come before a committee umable to speak English or French and 
are denied the opportunity to communicate fully with the committee. 


Clerk of the Committee: If you are going to put that in for one day, 
I suggest you put a global figure of about $1,000. That gives leeway if you 
need two translators depending on the length of the day. 


Mr. Chairman: I want to get the order correct. I have not taken Ms. 
Gigantes’s amendment yet, which was to delete travel and accommodation. 


Ms. Gigantes: I did not complete what I was after so why do we not 
deal with this one and come back to the other. 


Mr. Chairman: Let us deal with the addition of the $1,000 for 
translation services. 


Ms.-Gigantes: If required. 
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Mr. Chairman: If required; the whole budget is if required. 
All those in favour of that addition to the budget? Carried. 
4:40-p:m. 


Mr. Chairman: Ms. Gigantes moves the deletion of moneys for travel 
and accommodation by members of this committee outside of Toronto and the 
addition of an amount of $3,000, if and as required, for people who are coming 
to present to this committee here in Toronto. 


Do you want to do them both together? 


Ms. Gigantes: Sure. 


Mr.-Chairman: It is your amendment. 


Ms. Gigantes: I would like to make it clear that I do not intend it 
to be used by representatives of large organizations that would normally 
present without cost. We have dealt with this before in the justice committee. 
We had one Bill 34 request. 


Mr. Callahan: Are you suggesting deletion of an equal amount from 
transportation and accommodation? I think we are all aware of the recent Board 
of Internal Economy memorandum that people who are residing here during the 
hearings are no longer able to charge the-- 


Clerk of the-Committee: That is not what it means. 
Mr: -Caltahany is it not? 
Mr. Chairman: This is out-of-town accommodation. 


Clerk of the-Committee: This is for staff of the committee out of 
Toronto. 


Mr. Chairman: If we were to require a hotel in Windsor because we 
went there for hearings and stayed overnight, we have an amount in there. If 
we are going to travel, there is the possibility that the travel could involve 
a late night and possibly an overnight stay. It is there for that reason. Does 
that clarify your point, Mr. Callahan? It has nothing to do with accommodation 
here. 


Ms. Gigantes: The reason I am suggesting this is that the green 
paper public hearings were in five centres, four of them outside Toronto. 
First, if we are going to travel at all, we have to go to all those centres. I 
do not think we want to travel all the way around this province. Second, the 
green paper process has gone on. While I would be greatly in favour of travel 
if it had not, it seems to me to be an umnecessary duplication. I would have 
much preferred it to have happened by this committee rather than in the way it 
did. Third, I would like to see us have some flexibility to provide assistance 
to people who might otherwise not be able to present to this conmittee. 


Mr. O'Connor: I support leaving travel and accommodation allowance 
in the budget. Perhaps the most practical and the easiest way to make sure we 
hear from people around the province--easiest for them, that is--is to travel 
to them. I totally disagree with Ms. Gigantes' suggestion that we somehow 
limit travel and accommodation expense to those who cannot afford it. Not to 
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afford the same accommodation to larger groups or however she characterized it 
would be an administrative nightmare that gets into asking people to submit 
information on the size of their groups and the budgets they have. Some kind 
of subjective analysis has to be undergone to determine whether they can 
afford to come to Toronto, which I do not think is in our mandate at all. In 
case we deem it necessary to go to Ottawa or Windsor, is it not simpler to 
provide us with some money? I do not think that amount should be deleted. 


Mr. Chairman: The amendment calls for the deletion of accommodation 
and transportation and the addition of $3,000 to be given to groups that 
require assistance in caning to Toronto to make their submissions before this 
committee. With your approval, I want the clerk to add that the $3,000 would 
be used at the discretion of the committee. Then the committee will make the 
decisions in whatever-- 


Ms. -Gigantes: That is what we have done in the past. There is a 


precedent for this. 


Motion negatived. 


Mr. Chairman: Can I now have a motion to approve of the budget as 
amended, which means the addition of one thing, the $1,000 that Mr. Callahan 
moved. That will be the amendment. 


Mr.-Callahan: I so move. 

Motion agreed to. 

Mr.-Chairman: Is there any other business? 

Clerk of the-Conmmittee: Yes, the wording of the letter. 


Mr: Chairman: The letter you have before you, appendix 1, is a 
letter that will be going to the groups that we have already identified as 
having an interest in this subject. This letter will include a copy of the 
advertisement which we have now agreed to. The reason I wanted to put the 
advertisement in there is that when we were thinking of the extension, of 
perhaps widening the scope of the bill somewhat, I thought it would be 
important to have the advertisement in there. I do not feel quite so strongly 
about it now, but whatever the case, if you wish to delete the second 
paragraph, you can do that as well. If you check the wording of the letter and 
if you agree with it, that will be the letter that will then be sent out to 
all of the groups that we can-- 


Clerk of-the Committee: There are about 400 on the green paper. 


Mr.-€hairman: Yes. With that number of groups receiving the letter, 
I thought it was important that the wording be reviewed by the committee and 
approved before it goes out. 


Ms. Gigantes: In the second part of paragraph 1, we have invited 
those groups and individuals who have submitted to the green paper 
consultation to resubmit. In my view, that is totally unnecessary. We can go 
to the women's directorate and get copies of those submissions. We can get 
copies of the yards of transcripts of those hearings. We do not have to put 
them to the trouble of asking for fresh copies. Instead, we might indicate to 
them that, if they ask us, we will take a look at their previous submission 
and the transcripts and that if they have anything additional they want to say 
to us, they can say it to us. 
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Mr.-Chairman: Believe it or not, that is what we were trying to do 
with that paragraph. If you read it carefully, it says, ''As a contributor to 
the government's Green Paper on Pay Equity, the committee invites you to 
submit''--not to make a presentation--''a copy of the presentation that you 
submitted at that time, with any additional data that you might have for its 
consideration." 


Mr.-Callahan: Ms. Gigantes is suggesting we get that from another 
source as opposed to putting them to the trouble of-- 


Ms. Gigantes: Yes. Some of those briefs are very long. For same of 
the organizations involved, what we are doing is asking them to copy a 
document which is available to us. It seems umnecessary. 


Mr.-Callahan: Do we have anything in the budget we just passed to do 
that? 


Clerk of the-Conmittee: This material is on file with the women's 
directorate. If you word it so that they, as a contributor, indicate to us 
that they wish us to review their presentation to the women's directorate that 
did the study, then I can go and get it, but there were 400 submissions and I 
hesitate to ask for all 400 submissions. 


Mr.-C€aliahan: The difficulty I see with that is that if some of them 
just ignore this or do not choose to get in touch with the women's 
directorate, we may never get the copy of that submission. 


€lerk-of the Committee: No. If they indicated to us, we would 
contact the women's directorate from my office and get a copy. As I said, 
there are 400. It would mean 400 exhibits that you would have to start right 
off the bat. 


Mr.-Callahan: Does this invite you to authorize us to obtain from 
. * 
the women's directorate a copy of your brief? 


Ms. Gigantes: No, they are public briefs. 


Mr.-D. R.-Cooke: I am sympathetic to what I am hearing from Ms. 
Gigantes. I would move that the sentence be amended to read as follows: 


"As a contributor to the government's Green Paper on Pay Equity, the 
committee invites you to indicate to us if you wish us to peruse a copy of the 
presentation that you submitted at that time and to submit to us any 
additional data you may now have for its consideration." 


The Acting Chairman (Mr.-Villeneuve): As I gather, the gist of your 


amendment is to emphasize to the groups that they would not have to be present 
here in person. 


Mr. Callahan: And they would not have to reproduce the copies. 


The Acting Chairman: I think probably the chairman and the clerk 
wanted to convey that message and it might have been a bit ambiguous. 


Mr. O'Connor, did you want to add something? 
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Mr. O'Connor: That was the gist of my remarks. I would be prepared 
to put the question right now. 


Mr. Callahan: Just before the question is taken, or I could do it 
after, I might ask if we can get those 400 exhibits well in advance of the 
start of the hearings so that we can-- 


Clerk-of-the Committee: With this amendment, I understand that if 
they so indicate, I will go and get the submission they made on the green 
paper and have that available to the conmittee. 


Mr. Callahan: Will that be fairly well in advance of the dates we 
are sitting? 


Clerk of the Committee: It would depend on when they contact me. As 
quickly as they contact me, I will get the copy. 


The Acting Chairman: Should we then have a date in here? 


Mr. Caliahan: I think there should be a date. If there is not, we 
are going to get a lot of exhibits the day we are sitting and we are going to 
have witnesses giving testimony. We are going to try to read these and the 
additional material to try to understand it, which might be very difficult. 


Ms. Gigantes: Can 1 make a suggestion? The green paper consultators 
are due to provide a public report on the public consultation. They were to 
provide it by July 1, but it is not complete yet. When that report is made and 
even before that report is made, those people in the women's directorate who 
have been slaving to create the report are well aware of those submissions 
directly associated with the matters before us, in other words, the public 
service and the public sector. 


At this moment, we could put a request to the women's directorate to 
have an indication from them of which submissions addressed the questions 
before us and will be before us and forward copies of those submissions. I am 
sure that would be greeted warmly by all concerned. 


Ms::Hart: I agree with my colleague. It seems to be a waste of words 
even to say, 'Do you want us to look at them?" Of course, they want us to look 
at them; they would be fools not to. Why do we not just say, "If there is 
anything additional that you want us to put our minds to or if you would like 
to make a presentation....'' As Ms. Gigantes says, we can get the relevant 
briefs from the women's directorate. 


Mr. Callahan: I wonder if my colleague is suggesting that it be: "As 


a contributor to the government's Green Paper on Pay Equity, the committee has 
secured copies of your report for consideration. Should you wish to add any 


additional data you may have for its consideration, you may do so." 
That way it lets them know we have the report. 


Ms.-Gigantes: They are not reports; they are submissions. 


Mr. Callahan: Submissions or whatever you want to call them. That 
way they know we have them and they can add anything extra that they want to. 
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The Acting-Chairman: Did you want to make it somewhat obvious to 
them that they could also be present? 


Mr. Callahan: I suppose so. Maybe it could be, ''As a contributor to 
the government's Green Paper on Pay Equity, we would advise you that the 


committee has obtained copies of the presentation you submitted at that time 
and you may forward to us any additional data in writing or in person." 


Clerk-of the Committee: Then you would not need to put the paragraph 
in about the act because all that information is in the act. 


Mr. Callahan: Yes. 


The Acting Chairman: Just a minute. 


Mr. D.-R. Cooke: How many presentations were there to the green 
paper? 


Clerk-of-the Cemmittee: There were 400. I believe it was about 275 
written submissions and approximately--I am guessing--125 oral presentations. 
Do you want a copy of the green paper? 


Mr.-D: R.-Cooke: We might as well, if we have all the rest. 
Ms.-Gigantes: Green paper? 

Clerk of the Committee: On pay equity. 

Ms. Gigantes: Sure. That is an elementary tool. 


Clerk of the Committee: You want that and you want all of the 
written submissions. 


Mr. D. R. Cooke: Are you talking about a transcript of everything? 

Ms.-Gigantes: You are talking about literally yards of material. 

Mr. D: R.-Cooke: And we have to read it all. 

Ms. Gigantes: Can I suggest here that we might ask the women's 
directorate to provide us, as soon as the report of the consultators is 
prepared, with copies of that and, further, that they indicate to us those 
briefs which addressed those specific matters in Bill 105 and those matters 
likely to be related to our discussions of Bill 105, namely, the public 
setvice and public sector. 


Clerk of the-Committee: In the back of the Green Paper on Pay 
Equity, there is a list of those major contributors. There is an appendix list. 


The Acting Chairman: Of all or only major contributors? 


Clerk of the Committee: The major contributors, as I understand. I 
did not count them. 


Ms. Gigantes: No, the green paper was published before people came 
forward in the public consultation. 
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Clerk-of the Committee: They have major contributors listed in the 
back of that. I think it is appendix III. 


Ms. Gigantes: In the creation of the green paper. You are talking 
about the preliminary consultation, the primary consultation. 


Clerk-of the Committee: Those are the 400 I am talking about also. 
When I spoke to the women’s directorate, those were the 400 contributors. 


The-Acting Chairman: I have a little problem with what might not be 
a major contributor that still had some input. 


Clerk-of the Committee: Those are included in that 400. They are not 
included in the-- 


Ms. Gigantes: Why do we not take a little guidance from the women's 
directorate on this matter and ask it what material it has that we should be 
looking at, to put it simply? Second, when the report of the consultators is 
made public, obviously there is going to be discussion in that report that 
relates directly to matters which will be discussed here; so we would like the 
report. 


Clerk of the Committee: And make a decision then on sending the 
letter out at the beginning of the hearings based on the information that you 
have from the women's directorate? 


Ms.-Gigantes: No. I think we should send the letter now to the 400 
original contributors. 


Mr. BD. R. Cooke: On a point of information, am I to understand this 
400 figure is not the figure of the number of witnesses who appeared before 
the consultative committee, but groups and individuals who were consulted 


before the green paper was put out? 


Clerk of the Committee: It was my understanding in speaking to the 
women's directorate that it had approximately 275 written submissions and 
approximately 125 oral submissions in the preparation of the Green Paper on 
Pay Equity, which is what I am referring to in this second sentence. 


Ms. Gigantes: No, no. 


Mr.-D. R.-Cooke: According to the minutes of the steering committee, 
appendix I is a letter to be sent to all contributors. 


Ms. Gigantes: 1 think there is a confusion on my part. The clerk has 
alluded to these presenters as contributors to the green paper. They were not 
contributors to the green paper; they were contributors to what is called the 


green paper process. They were contributors to that public consultation which 
took us from December until Jume. 


Mr. D:-R.-Cooke: That is what the steering committee meant, 
contributors to the green paper process. Right? 
Ms. Gigantes: Yes. 


Mr. D. R. Cooke: Do we have any idea how many contributors there 
were? 
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Ms. Gigantes: Yes, there was 400. 
Mr: D:-R. Cooke: Coincidentally, there were also 400-- 
Ms.-Gigantes: There were 400, both written and-- 
Mr.-Callahan: There were 400 in total is what Ms. Gigantes is saying. 
Mr. D.-R:-Cooke: Oh, I see. 


Ms.-Gigantes: There were about 125 to 150 at public meetings who 
made oral presentations. 


Mr. BD. R: Cooke: I am still partial to my motion, which is still on 
the floor. 


Mr. Chairman: I missed the motion as I was out of the roon. 


Mr.-D. R.-Cooke: It reconstructs the second sentence in appendix I 
to suggest that any contributor to the green paper may-- 


Ms. Gigantes: Process. 


Mr. D.-R. Cooke: The green paper process. yes. Perhaps we should add 
that word to it. They may indicate to us if they so wish that we peruse a copy 
of their submission and add any data to it. In that way, I think we could 
ferret out those groups and individuals who were still interested enough to 
respond and say, "Yes, we would like you to look at what we have said.'' Those 
who do not reply at all presumably do not have anything additional to say that 
is of enough merit for them to tell us to look at it. In that way, we would 
all save a little time in our reading and we would have less expense in making 
copies of everything. 


5) p-m. 


Mr.-Chairman: I have a couple of speakers: Mr. Callahan and Ms. 
Hart. Before I go to them, I had hoped we could wind up close to five o'clock. 
I indicated to some members of the committee that we would probably not go 
beyond an hour. 1 have another problem in that I have a meeting at five 
o'clock. I did not anticipate that we would get into quite the amount of 
discussion we have had so far. I will move to Mr. Callahan and then Ms. Hart 
and complete this as quickly as possible. 


Mr. Callahan: Regardless of how much information there is, we have 
to read it. My concern is that whatever way you set this up, perhaps when 
those briefs are obtained they might be put into some manageable form, such as 
binders. 


Clerk-of the Committee: I can put them in expandable folders, but 
you can count on eight or nine. 


Mr. Callahan: Have you anything in there to help people carry these 
around? 


Ms: Gigantes: We should take advice from the women's directorate. 


Mr:-Callahan: At the subcommittee meetings there was discussion 
about having a fellow from the legislative library do a précis. 
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Clerk of- the Committee: Not a fellow. She is here waiting for your 
approval now. 


Mr.-Callahan: I am sorry. I thought we had mentioned a fellow. 


Cierk-of the Committee: Philip is not available. He is the expert in 
that area. 


Mr. Callahan: Can we inquire whether that could be done? 
Ms. Gigantes: What could be done? 
Mr:-Callahan: A précis of what was presented. 


Ms.-Gigantes: That is what the green paper consultants’ report will 
be, a précis of what was heard at the consultation. When that document is 
available, if it ever becomes available, we can look at it and get a précis. 
If they do nothing else, I think we can expect they will produce that. 


Mr.-Chairman: Could you give us your opinion on this? 


Mrs: Ward: Am I being asked if I would be able and prepared within 
the time constraints before the committee, as I understand them, to give you a 
précis of all the written and oral submissions that have been presented to 
date in the green paper process? 


Mr.-Chairman: That was the question raised by Mr. Callahan. 


Mrs. Ward: I do not think that is possible. 


Ms. Gigantes: No, it is not possible. I read one day's hearings and 
I spent another day at another hearing. It took me four hours to read one 
day's hearings. There were seven days of hearings, plus all the written 
material that was submitted. The hearings do not deal with the written 
material. They deal with the oral presentations. 


This is why I suggested at the beginning of our steering committee 
consideration that we should have limited hearings and invite the people we 
thought we should hear. Having gone past that stage, I think we should seek 
advice from the women's directorate about how we organize our consideration. 
They have gone through it minutely and they were present at all the hearings. 


Why ask another member of the public service to sit down and do 
something public servants have already been engaged in doing for months? 


Mr. Chairman: I know Ms. Hart will straighten this whole thing out 
with her next statement. 


Ms. Hart: I tend to agree with my colleague. The amount of material 
is voluminous and it is a duplication of effort for us at this stage to have 
anyone or to try ourselves to précis the information. I am still mixing up 
apples and oranges. I understood there were two levels of consultation, one 
before the green paper was produced ‘and one more recent. 


Ms.-Gigantes: There are three now. One was before the green paper 
was produced. Those groups are listed in the green paper. 


Ms. Hart: Yes, I understand. 
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Ms:-Gigantes: Then there were all the people who came forward to 
speak to the green paper. Now there is another round of consultation going on. 


Ms:-Hart: So we have three levels. 
Ms.-Gigantes: Three rounds. 
Mr: Callahan: Ms. Gigantes is saying we are into the third level. 


Ms. Gigantes: No, we are now into the fourth. 


Ms:-Hart: Yes, I understand that. There is the question of oral 
versus written presentation. We seem to mix all those up. Do we truly want a 
précis of all the oral presentations with respect to the public sector? I am 
not going to plough through all that transcript material, and I am sure the 
rest of the committee is not going to have time to do it either. 


I agree with my friend that we should talk to the women's directorate. 
They have been living and breathing this issue, and I am a newcomer. Surely we 
can bring this down to manageable proportions by taking their advice or at 
least listening to it. 


Ms: -Gigantes: Are we at a point on this committee where my first 
proposition is going to be accepted now? Do you think it might be timely if I 
suggested that we reconsider the whole business of public advertisement? Do 
you think it might be acceptable to this committee if I proposed that having 
sought advice from the women's directorate on the issues before us in this 
bill that we invite to come before us people who will speak directly to those 
issues from experience and from previous consideration of these matters? 


Mr.-D. R. Cooke: The steering committee should have written a 
minority report. 


Mr:-Chairman: Could I make a suggestion to get us off top-dead 
centre on this? If you like, either as chairman or accompanied by the steering 
committee, I can have the clerk set up a meeting with the women's directorate 
to look for some guidance on how its members suggest we proceed from this 
point onward. Then I can come back to the full committee with a report of that 
information. Would you agree to that? 


Clerk-of the-Committee: When would you like to come back, if the 
House is not sitting? 


Mr. Chairman: We have to do it as quickly as possible. If the House 
is not sitting, that complicates the matter. We are anticipating things to 
which we do not have answers. Could I get someone to move this? If you want it 
with the steering committee, that is fine and if you want it just with the 
chairman and the clerk, that is fine. I like to have the steering committee 
there whenever possible; that is what it is there for. 


Ms. Gigantes: Would it be reasonable, considering it is possible 
that the House may rise this week, that we take a brief time tomorrow and set 
aside time to meet with somebody from the women's directorate as a group that 
has been working on this matter? I do not care if it is an informal or formal 
meeting, but with as many members as we can round up. 


Mr.-€hairman: That is fine, but I am away tomorrow. 


Ms. Gigantes: Thursday? 
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Mr. Chairman: Thursday is better for me. 
Ms. Gigantes: Thursday morning? 


Ms: Hart: On Thursday we have the standing committee on general 
government. 


Ms. Gigantes: If we did it early on Thursday? 
Ms.-Hart: They sit all day Thursday, morning and afternoon. 


Mr. Chairman: Why do we not target for nine o'clock on Thursday 
morning! 


Clerk-of the Committee: Is this an unofficial meeting? If we have an 
official meeting, we will have to have authority of the House. 


Mr. Chairman: No, not an official meeting. We will call it an 
organizational meeting. 


Mr:-Callahan: Can I ask my colleague to take my place? 


Mr.-Chairman: It is not a steering committee meeting. It is the 
whole committee if members can be in attendance. Where will we meet? 


Clerk of the Committee: I will let you know as soon as I find a 
spot. We could possibly meet in the room where the standing committee on 
finance and economic affairs intends to meet afterwards. 


Mr: Chairman: We would have to be out of there by 9:55 a.m. 
Clerk-of the Committee: That is right. 


Ms.-Gigantes: We have not dealt with the most critical matter in my 
mind, which is when we are going to meet. 


Mr: Chairman: We have to have the bill referred to us. 


Clerk of the Committee: And we have to have the approval of the 
House and the dates they are going to approve. 


Ms. Gigantes: These dates outlined on the top page of the report in 
front of us are not the dates we dealt with in the steering committee. 1 find 
them absolutely impossible as one person, because I am going to be called upon 
to sit on the standing committee on the Legislative Assembly at some point to 
deal with Bill 34. I do not know what their current schedule is, but we were 
to have hearings in September. 


Mr.-Callahan: Those dates were discussed by the subconmittee. 
Ms.-Gigantes: No, they were not. 


Mr.-Callahan: I copied them down. They are right there and they are 
exactly the same dates. 


Ms.-Gigantes: We were going to start the first week of August. 


Mr::D: R.-Cooke: Is it appropriate for me to withdraw my motion? It 
is not being considered and the subject matter of the debate has changed. 
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Mr. Chairman: All right, it is withdrawn. 


5:10-p;m. 


Mr.-Callahan: I have written down from 10 to 12 and from 1:30 to 5, 
Tuesday through Thursday, for the weeks of August 18, 25, September 2, 
September 22, 29 and October 6, which is exactly what is there. 


Ms.-Gigantes: It must have been a different meeting. 
Mr:-Callahan: You may have left early. 


Ms: Gigantes: I left once a decision had been made, and as far as I 
knew, the meetings were starting as soon as we could get them going which was 


going to be August 1. 


Mr.-Callahan: You did leave early, and the problem was the Canadian 
Parliamentary Association is sitting through to August 2 and no committees 
could sit before that or during that time. 


Mr.-D.-R. Cooke: No committees can sit the week of July 28. 
Mr. Callahan: And that goes through until August 2. 
Clerk-of the Committee: There were two other dates mentioned, the 
week of August 5 and the following week, but after discussion those were the 


dates for six weeks. I think you had gone, Evelyn, because the research issue 
came up after you left as well. 


Ms.-Gigantes: I did not leave early. I left when the business of the 
subcommittee, as far as I knew it, was complete. 


Clerk of the-Conmittee: You left at the end of the discussion on the 
advertising. 


Ms. Gigantes: As far as I knew, all decisions that were to be before 
the subcommittee had been made. 


Clerk of-the Committee: There was still the item of research at that 
point, and discussion was going on about dates. 


Ms. Gigantes: Nobody indicated to me as I was leaving the meeting 
that the meeting was not complete. 


€lerk-of the Cemmittee: I tried. 


Ms. Gigantes: As I left, I said: "That does it. That is our 
business. 


Mr.-Callahan: Let us shorten this by getting some dates. 

Mr.-Chairman: I wonder if that is not an exercise in futility at 
this point, not knowing when the bill is going to be referred. In 
chronological order we are somewhat out of whack here at the moment. 


Ms: Gigantes: The bill will be referred before we rise. 


Mr.-Chairman: If that is the case, then we will know at that point. 
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Clerk: of: the Committee: Those other two weeks are still on the list 
for approval by the House leaders. It is up to them to decide when this 
committee can sit, taking into consideration the responsibilities of committee 
members in other committees. They are juggling the agenda now. 


Ms. Gigantes: I just told our whip his juggling was inadequate. I 
have to start dealing with him first, do I not? 


Mr: Chairman: If it is agreed, we will meet on Thursday at nine 
o'clock. Things will start to be put into place in a somewhat more 
understandable fashion then. 

Clerk of-the Committee: Can I take it the matters that have been 
discussed are approved? The only outstanding matter is the area around the 
green paper and the women's directorate. Could I have a motion to that effect 
approving the report except the areas around the green paper? 

Ms: Gigantes: And the dates. 

Mr: Chairman: Ms. Hart moves that motion. All in favour? 

Motion agreed to. 

Mr:-Chairman: Is there anything further to come before the committee? 


Ms. Gigantes: What we have decided is we have not decided anything. 


Mr:-Chairman: What we decided is we still have some questions to be 
answered. 


Clerk-of the-Gommittee: I will let everybody know if there is any 
problem with the women’s directorate for Thursday morning. 


The committee adjourned at 5:15 p.m. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Tuesday, September 23, 1986 


The committee met at 10:16 a.m. in committee room 1. 
PUBLIC SERVICE PAY EQUITY ACT 


Consideration of Bill 105, An Act to provide Pay Equity for Employees in 
Predominantly Female Groups of Jobs in the Public Service. 


Mr. Chairman: Members of the committee, we can get under way very 
shortly. We now have all the parties represented. 


I will advise the members of the committee that, as of yesterday, we had 
booked hearings into the third week on Bill 105. Some additional groups 
probably will come forward that may wish to make representation before the 
committee, but as of now we have two full weeks that are already scheduled for 
the committee, plus a third week that is now being scheduled. That is up to 


date as far as the requests for appearances before the committee have gone up 
to this time. 


This morning it is the intention of the minister, Mr. Wrye, whom I 
welcome to our committee--we are pleased to have you here, Mr. Wrye--to make 
an opening statement with respect to Bill 105. Before Mr. Wrye gets under way, 
I will indicate that in approximately half an hour I will have to leave the 
chair. Mr. Partington will sub for me for a few moments. I have a quick 
meeting and then I will be back. I want you to know it has nothing whatever to 
do with your remarks, as far as I know at this time. If they are not to my 
liking, I may leave even earlier, but I do not plan on doing that. 


Hon. Mr. Wrye: I will hold you to the half hour. 


Mr. Chairman: With those brief opening comments, unless any member 
of the committee has any comment to make, I will turn to the minister. Would 
any member of the committee like to make any comment at this time? 


Mr. Polsinelli: Just as a point of clarification, have the meetings 
for Thursday and Friday been cancelled? I am just looking at the proposed 
agenda for this week. 


Mr. Chairman: That is correct. We will be meeting only today and 
tomorrow. No meetings are scheduled for Thursday and Friday of this week. 


Again, welcome, Mr. Wrye. We are pleased to have you here. This is going 
to be an involved and complex bill. I am sure you will join with me in those 
particular sentiments. We look forward to your opening remarks, so you can get 
under way. 


Hon. Mr. Wrye: Thank you, Mr. Chairman. It is indeed a great 
pleasure to be here. One of the things that happens when you have a ministry 
down the street, when you do not have any bills before committee and when the 
House is not sitting is that you do not see your colleagues from all parties, 
and it really is a pleasure to be back and to see all of you. I will probably 
regret having said that within a few hours, maybe even within a few minutes, 
but let me put that on the record first. 
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I am joined this morning by, on my immediate left, Dr. Heather 
McAllister, who is a policy adviser in the Ministry of Labour and who has had 
a great deal to do with the development of Bill 105. Heather will be joining 
you for all of the sessions as an expert in terms of any questions you may 
have and clarifications you may need during the session. After these opening 
comments, she will also be taking the committee through the legislation and 
answering any questions that you have prepared during the day. 


On her left is Dr. Alan Wolfson, late of the Ministry of Labour and now 
the president and vice-chairman of the Workers' Compensation Board. As I am 
sure you all know, Alan played a major role in the development of Bill 105 at 
the time he was the assistant deputy minister of policies and programs in the 
Ministry of Labour. 


As I said before, it is with great pleasure that I appear today to take 
part in the committee's deliberations on Bill 105, the Public Service Pay 
Equity Act. The bill now before this committee places the government of 
Ontario in the forefront of reform in helping to ensure economic equality for 
women in this province. By this bill, the government is adopting pay equity as 
a basic tenet of its employment policy. This is the first step in the 
government's initiative in developing effective pay equity policies for all 
sectors of employment in the province. 


As members may be aware, Bill 105 was fashioned taking into account the 
views of the major interested parties. I refer to the Ontario public service 
unions and the employers, which are the Ontario Civil Service Commission and 
the six agencies that are covered by this legislation: the Niagara Parks 
Commission, the Liquor Control Board of Ontario, the Liquor Licence Board of 
Ontario, the Ontario Housing Corp., the Toronto Area Transit Operating 
Authority and the Workers' Compensation Board. 


I should also note that extensive public consultations just recently 
concluded on the implementation of pay equity in the broader public and 
private sectors have proceeded under the direction of the Attorney General 
(Mie ocOLae 


With the release of the report of the consultation panel in early 
September, my colleague the Attorney General reiterated the government's firm 
commitment to introduce further pay equity legislation later in this session. 


It would be worth while to consider once again some of the special 
characteristics of the Ontario public service which justify the adoption of a 
separate and distinctive approach to the implementation of pay equity. 


First, the wage gap in the Ontario public service is about half that in 
the economy as a whole. 


Second, the generally large size of the public service institutions 
covered by the bill provides a sufficient array of dissimilar jobs for 
meaningful pay equity comparison and ensures that the organizations themselves 
have the resources to implement pay equity expeditiously. 


Third, there are in place in the Ontario public service effective 
collective bargaining and dispute-resolution processes that will help ensure 
the expeditious implementation of pay equity for a high proportion of 
employees. 
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Finally, we begin with the public service because the public service 
experience in some other jurisdictions has been instructive in developing 
Ontario policy. 


Manitoba is the only other Canadian jurisdiction with a pay equity 
program that allows the parties to negotiate their own plans. A two-phase 
approach has been adopted for the public sector. Pay equity implementation for 
the Manitoba civil service is under way and is to be followed in a second 
phase by the crown and external agencies. 


Similarly, in 1982 the state of Minnesota passed a law to provide for 
the implementation of pay equity for state employees and in 1984 extended pay 
equity to local governments: cities, counties and school districts. 


Let me take a moment to review briefly the main features of the program 


that Ontario's Bill 105 proposes. These constitute a strong and effective 
legislative model for pay equity. 


The bill sets out a two-stage approach for pay equity in the public 
service. 


During the first stage, which is called the proactive stage, pay equity 
plans will be drawn up, gender-based inequalities will be identified and 
adjustments to provide redress will be determined. We believe this stage will 
last approximately four years. 


The strengths of the collective bargaining process will be utilized to 
the fullest in the formulation of pay equity plans for bargaining unit 
employees within each organization. 


I believe a positive feature of this bill is the latitude it gives in 
each instance in choosing a job comparison scheme. It is implicit in the bill 
that labour and management in each organization are in the best position to 
choose their own job comparison scheme, rather than to have one imposed. It is 
important to remember that comparison schemes will be limited to each 
employer's own establishment. 


Notwithstanding that, there is significant flexibility for labour and 
management in the legislation. The bill is specific in certain ways. For 
example, very precise deadlines are established for the process of 
implementing pay equity plans and providing wage adjustments. 


In addition, specific standards for gender predominance are established. 
In fact, as I have said on many other occasions, our standards are the most 
generous to be found in any jurisdiction. We say that a predominantly female 
group of jobs is a group in which at least 60 per cent of all jobs are held by 
women. The ratio for a male group of jobs is /O per cent. 


For the last few minutes I have been discussing the first stage of the 
pay equity program proposed in Bill 105 with you. Although some complaints 
concerning the plans that are developed in the first stage will be allowed, it 
is primarily in the second phase that a complaint-based program comes into 
full force. 


As with other government complaint-based programs, such as those 
administered under the Employment Standards Act and under the Ontario Human 
Rights Code, this requires an actual complaint before action can be taken. 
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This program will be overseen by a Pay Equity Commission, which would be 
responsible for investigating and resolving any ensuing complaints. In 
addition, the commission would have a mandate to conduct research and 
undertake public education programs related to pay equity. 


During the first phase, the Pay Equity Commission would devote most of 
its energies to reviewing pay equity plans, monitoring their implementation, 
and issuing orders where required. The members of the commission will be 
equally representative of employees and employers. 


The intent of Bill 105 is to ensure the development of strong and 
effective pay equity in the Ontario public service. The bill before you today 
achieves that in a balanced and fiscally responsible way. 


However, the public discussions of the bill since its introduction 
suggest to me that certain amendments to strengthen it are warranted. Let me 
identify the types of amendments the government will be proposing. 


The first type of amendment clarifies the procedures set out in the bill 
and more clearly delineates the rights of the parties in achieving pay equity. 


The second type of amendment will improve the complaints procedure. 
Specifically, this category of amendment will provide extended grounds for 
complaints, enhanced access to information for interested parties and precise 
time lines for the filing of complaints. 


The third kind of amendment concerns the powers and role of the pay 
equity commission. The ability of the commission to monitor and enforce pay 
equity plans will be enhanced. 


Finally, the government will amend the bill to provide for greater 
precision and consistency in the bill's language. These amendments will also 
clarify the intention of the act. 


We will be presenting these amendments today and I think a copy of them 
has been tabled with you. The amendments are, first, in order of the section 
in which they appear in the bill, and I think you also have a second, small, 
two-page package which puts them into various categories so that you can 
understand how the amendments have an overall impact. 


Should you have any questions regarding the content of the amendments in 
the next few hours, or indeed throughout the discussion of Bill 105, my 
officials and I will be delighted to respond to them. 


I thank the committee for its attention. Thank you for your attention, 
Mr. Chairman; you have not left during these comments. 


Mr. Chairman: Your statement was very brief. 

Hon.-Mr. Wrye: I have 20 minutes to go. 

This is exciting and positive legislation and I will be listening and 
following with great interest the comments that are made to this committee and 


the discussion that I am sure will follow. Thank you. 


Mr.-Chairman: I will turn to the committee. There may be questions 
at this stage, before we get into discussion on the proposed amendments. 
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Mr. Gillies: I do not know what procedure you want to follow, but I 


assume both the opposition critics have responses to the minister's statement. 
I know I have one. 


Mr. Chairman: If we are to have official responses, I believe Mr. 
Gillies and Ms. Gigantes have responses. Do you want to go into those now? 


Mr: Polsinelli: Yes. 


Mr. Chairman: All right. Mr. Gillies, we will now have your official 
response. 


Mr. Gillies: Thank you. I say to the minister, from our side of the 
table, it is indeed good to see him and all of us back here again, although 
some of us have been here on various committees all summer anyway. Mr. 
Polsinelli and I are trying to figure out who is following whom, but maybe 
that will become apparent. 


I am very pleased to be here and to say a few words on behalf of the 
official opposition with regard to Bill 105. I want to say at the outset to 
the minister that I will be looking at his many amendments with great interest 
and that I hope and expect some of them will go some distance towards 
strengthening and improving the bill. I do not pretend to have had a chance in 
the last three or four minutes to digest them all, but I will attempt to do so 
very quickly. 


We will also have amendments to put before the committee with regard to 
the bill, and in so doing I say to him candidly, since the minister and I are 
old friends, I am just beginning to appreciate fully some of the benefits of 
opposition and of minority government. I hope I say to the minister 
constructively and with respect, not in any threatening way, that one of the 
strengths of minority government is that Ms. Gigantes and I and our respective 
parties will have as much to say about what pay equity is going to look like 
in this province as he will. I hope that at the end of this process we will 
have worked together constructively to arrive at that. 


10:30 


It is in that spirit that I say we were somewhat disappointed with the 
bill as first presented to us. It appears to be the most minimal step that the 
women of the province could have expected from the new government. With 
respect to the minister, because he was not making the statements or raising 
the expectations during the election campaign in 1985, I suggest that the very 
tentative action put forward by Bill 105 falls well short of what the populace 
of our province will have expected from the new government based on what we 
had been led to believe during and after the election campaign. 


The steps you are taking under Bill 105 are minimal and will apply only 
to the very narrowest definition of public sector employees. It is with this 
in mind that our party will be moving amendments to broaden, strengthen and 
improve your proposed legislation. 


The definition of ''public sector'’ that you have chosen to follow in the 
context of this bill, as the minister has said, includes the employees of 
ministries, the Ontario Provincial Police, the Niagara Parks Conmission, the 
Liquor Control Board of Ontario, the Liquor Licence Board of Ontario, the 
Ontario Housing Corp., the Toronto Area Transit Operating Authority and the 
Workers' Compensation Board. I am sure Dr. Wolfson is very pleased to see his 
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lew agency included on the list. That group of ministries and agencies 
accounts for about 76,000 employees, 29,000 of whom, by our calculations, are 
in what would be known as female-dominated types of employment. 


The Progressive Conservative Party will be proposing that the 
legislation be amended to conform with the definition of ''public sector" used 
in the 1982 inflation restraint program. Our rationale for that is readily 
apparent. As 1 said at the time we announced our position on this bill back in 
April, it seems only reasonable to our party that workers who were affected by 
public sector wage controls now should have the benefit of public sector pay 
equity legislation. 


When times were tough during the recession and extraordinary measures 
were being taken to hold the line on government expenditure, some of the 
people in the forefront of doing that umder the inflation restraint 
legislation were the broad definition of public employees. We now believe that 
times are better. Government coffers are better equipped to extend a very 
tangible benefit such as pay equity to that same broad public sector. 


We will move amendments to expand the scope of this legislation to 
include the groups already included under the legislation, the immediate civil 
service and the crown agencies outlined above, and all other crown agencies 
including Ontario Hydro and the Ontario Northland Transportation Commission. 
We will move to include the province's universities and hospitals, the 
employees of municipalities and school boards, and employees of provincially 
funded agencies and organizations that can be defined and monitored by the 
ministry. We estimate that these inclusions will extend public sector pay 
equity to some 650,000 employees, of whom 224,000 would be under what we 
consider female-dominated types of employment. 


I say sincerely to the minister that we fully appreciate the scope of 
the changes we are anticipating. It includes many times the people that your 
bill, as it stands, would include. For any number of reasons, those I have 
already stated and others, we believe that this is fair and just and that it 
should be done. 


Another amendment that we will bring forward will concern the arbitrary 
numerical cutoff. The government bill stipulates that comparisons of job type 
are to be made only between gender-dominated job categories with pay 
adjustments limited to female-dominated job classes. The numerical cutoffs are 
set at 60 per cent for female-dominated job classes and 70 per cent for 
male-dominated job classes. 


The official opposition is proposing that the bill be amended to remove 
all reference to numerical cutoffs and that only positions be compared. Again, 
as I said in April, the focus of pay equity legislation should be on the 
comparability of the work performed and not on the sex of the incumbent 
worker. Numerical cutoffs will mean that many workers who should be covered by 
the legislation will be excluded. 


We will also be introducing amendments that we believe necessary to 
strengthen the part of the bill dealing with the payment of discriminatory 
wages. We believe the legislation must make the payment of discriminatory 
wages illegal by containing similar wording to the existing human rights 
legislation at the federal level, and that which is in power in Quebec, which 
states unequivocally that the payment of unequal wages for work of equal value 
is discriminatory. I say to the minister that this may be in one of your 
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amendments or something similar to it. I do not know. If it is, I will 
certainly be happy to look at it. 


The minister and I have discussed this amendment, and he asked me ST 
may paraphrase, ''Why on earth do you need that kind of statement when we are 
dealing with our own employees?" That is fair when you are talking about the 
narrow public service, but in the spirit of our other amendment to extend it 
to other agencies somewhat further removed from the civil service, I think 
such a statement is necessary. There may not be in every agency and in every 
part of the province the enthusiasm that I believe we share here at Queen's 
Park for this type of legislation. 


This same principle applies to the question of sanctions. The government 
bill provides for orders to be filed with the Supreme Court in the case of 
noncompliance but makes absolutely no reference to other sanctions. We believe 
that sanctions must be there to ensure compliance with the act and that the 
bill must be amended to include a provision for fines for noncompliance on the 
part of employers. Again, I say to the minister, because we have discussed 
this one, that may not be necessary if the definition he has put forward of 
public service is adhered to; but if we move to the broader public service, 
then I think the committee will come to understand that sanctions are 
necessary because of the arm's-length nature of some of the agencies with 
which we will be dealing. 


I was very pleased to hear the minister mention an amendment on the 
monitoring question. I have not had a chance to read it, but I will. None the 
less, our position is that we understand that this legislation establishes a 
commission to monitor implementation and compliance but makes no provision for 
ongoing monitoring once pay equity has been achieved. We note that once pay 
equity has been reached, it is possible under the bill, as we see it, that 
gains provided under pay equity could be eroded in subsequent bargaining or, 
in the case of nonunion employees, in subsequent salary adjustments. 
Therefore, the opposition will be looking for an amendment to provide for a 
monitoring procedure to stay in place to monitor awards given under pay equity. 


Regarding the question of retroactivity, we note that the bill as 
proposed will come into effect on the date it is proclaimed, with two years 
following proclamation expected before wage adjustments will be made. We think 
the government can do a bit better than that and we will be proposing that the 
legislation be amended to come into force on the day it was introduced, 
February 11, 1986, and that the period for salary adjustments to come in be 
shortened, if at all possible, although we appreciate the work and the 
complexity of bringing in these salary adjustments. 


I might say paranthetically there was a proposal within our caucus that 
the legislation should be retroactive to Frank Miller's throne speech, but we 
decided not to rub your noses in it quite that badly. 


Hon.-Mr. Wrye: Perhaps we should go back to Sheila Copps's 
resolution. 


Mr. Gillies: We could indeed have gone back to Sheila Copps's 
resolution. 


10:40 


Mr: Chairman: We could have gone back to Moses. 
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Mr. Gillies: We could have gone back to the first time anyone ever 
uttered the idea. 


Inter jection. 


Mr. Gillies: The first time Tim Armstrong ever thought it was a good 
idea? I do not know. 


Finally, we want the legislation amended to remove two exceptions the 
bill provides for: one for employees in rehabilitation programs and the other 
for positions for which there is a labour shortage. 


Our feeling is that, in large measure, rehabilitation positions are 
filled by people with mental or physical handicaps. It is readily 
apparent--and I know the minister would not disagree with me--that such people 
already face a certain degree of discrimination in the work force and in 
seeking and maintaining employment. We see no reason to exclude them, with all 
the obstacles they already face, from the benefits of pay equity. If the 
minister cannot see eye to eye with me on some of the other amendments we have 
put forward, I hope we can come up with something unanimous in the committee 
on that point. I think it would behoove us to do so. 


In the case of employees in areas designated as having labour shortages, 
we believe the phenomenon has served over the years to raise the level of 
men's wages, since the shortages tend to occur in skilled areas and the 
skilled areas tend to be filled by men. We are concerned that retaining the 
labour shortage exemption would simply serve to continue to disadvantage women 
vis-a-vis their male counterparts. In the spirit of the other amendment I just 
mentioned, we hope we can work out something co-operatively on this one that 
might be a bit better. 


By way of conclusion, we put these amendments forward in good faith. I 
did not take kindly to the suggestion, not by this minister but by the 
minister responsible for women's issues (Mr. Scott), when he said to the 
Opposition parties in the House during the last session that in moving 
amendments to Bill 105 he thought we were trying to scuttle pay equity. 


I took severe offence to the suggestion at the time. I felt it worth 
restating now that we in the Progressive Conservative Party have put these 
amendments forward because we believe they strengthen the legislation. In this 
committee or any committee of the House, we are here to try to strengthen and 
improve legislation that is put before us. That is our agenda. I have to 
believe it is the agenda of the New Democratic Party and I have to believe in 
good faith it is the minister's agenda. I hope in the next number of weeks we 
can work co-operatively to implement some of these changes and come up with a 
much better public sector pay equity bill. 


Mr. Polsinelli: Given your last comment, it would be inappropriate 
for me to think you were trying to sabotage the legislation. 


Mr. Gillies: Absolutely inappropriate, Claudio. I know you would 
never suggest that. 


Mr. Polsinelli: I just wanted to clarify that. 
Mr. Chairman: Having had that completely, totally and irreversibly 


clarified by Mr. Polsinelli and Mr. Gillies, we will move on now to Ms. 
Gigantes's opening comments. 
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Ms. Gigantes: Thank you, Mr. Chairman. As is my wont, I will be very 
brief. 


I am pleased to be here today, finally, to begin this work. The comments 
I would like to make relate to the setting in which we work and where the 
legislation fits into the promise of the minority Liberal government that 
there would be equal pay for women in Ontario. 


1 particularly welcome the comments of Mr. Gillies and the support he is 
indicating from his party for many of the concerns we have with the 
legislation. I hope we will be able to extend that commonality of view to the 
whole approach we take to the question of equal pay, which is now a 
long-standing promise of the government. 


A year ago the government released the Goldfarb study, which indicated 
quite clearly that the people of Ontario, men and women included, felt the 
government was moving too slowly on the issue of equal pay for work of equal 
value. I say ''men and women'' because 62 per cent of women who worked at home 
felt the government was moving too slowly a year ago; 62 per cent of women who 
were in the paid work place felt the government was moving too slowly; and 45 
per cent of men felt the government was moving too slowly. That was after a 
couple of months of a government which had promised reform in this area, a 
government which had promised to provide the protection of equal pay for work 
of equal value for women in the public and private sectors. 


What we have before us, as we noted in our second reading debate, is a 
bill which provides pay equity for 1.5 per cent of the women who work for pay 
in Ontario. The extension of the bill which was proposed by Mr. Gillies and 
supported by this party is, in our view, a small step towards the achievement 
of the government's promise and the government's statement of policy which was 
made many moons ago, indeed a whole fall ago. 


I would like to comment very briefly on how I see this bill fitting into 
that promise because I do not feel that it is in the direction of the promise. 
What was promised and what is understood by men and women in this province is 
that women who work in the province will get equal pay for work of equal value. 


When we look at the major direction of this bill, it essentially 
establishes rigorously defined pay equity plans, with rigorously defined 
payout amounts, with small attention to the question of whether equal pay for 
work of equal value will be achieved even for that 1.5 per cent of women whom 
we hope it will affect. This is the mark by a large margin of putting into 
practise the principle of providing equal pay for work of equal value. 


Whenever we look at the direction of this bill, its major mechanisms and 
the amendments that we want to make to this bill, we have to keep firmly fixed 
in our minds what our goal is. Our goal is not to achieve pay equity plans. 
Our goal is not to set up a system of one per cent of payroll payouts over 
four years. Our goal is to achieve equal pay for work of equal value for women 
in Ontario. 


That is what we have to keep totally fixed in our minds and that is what 
we have to measure this bill and its coverage against and it is what we have 
to urge on the government very quickly in terms of attention to the women who 
work in the private sector. 


I noted that Mr. Gillies has a good deal of faith in the adoption of 
this principle I speak of by the public service, public service managers and 
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the ministers of our public service who sit in cabinet. It raises the question 
of why should we be concerned for a total prohibition of unequal pay in the 
public service and suggests an amendment is in order to make sure that a 
complaint based on a case of unequal pay will be heard under this legislation 
and, presumably, further legislation, if we ever see it. 


We have to remind ourselves as we sit here that in the public service of 
Ontario, with all the fine words that have been spoken for so many years, 
there is unequal pay. We know there is. It is entrenched. It is there in spite 
of job evaluation systems and all the nice words in the world that have been 
spoken inside and outside this Legislature by elected representatives for 
years and years. 


I do not think we can assume a god-damned thing in the navy. I do not 
think we can assume that in the public service of Ontario we are not going to 
have to set up the same kinds of mechanisms we would expect to have to set up 
in the most difficult conditions under which women may work in terms of their 
equality of pay. We have to make sure this province is clean of discrimination 
against women in the work force. 


One other point I would like to speak to very quickly is the question of 
this bill and how it affects the one quarter of women in Ontario who work 
part-time. Mr. Gillies has spoken of amendments he would like to see in terms 
of the exemptions of the application of this bill. As we go through this 
legislation, we have to look at it and say, ''How much is that going to help 
the 500,000 women who work part-time in Ontario?" If one quarter of the women 
who are at work are part-time workers, we have to make sure that whatever 
equal pay for work of equal value legislation we are drafting, this sector of 
the model should cover the one quarter of the working force which is female 
and works part-time and bring the benefits to those 500,000 women that we want 
to see for all women. 


10: 50 


This is a cumbersome bill, and it is my deep view that we are going to 
have to do something about the cumbersome mechanisms involved in the bill. It 
is a bill which is difficult to read. A woman in Ontario who picks up this 
bill and wants to use it to find out whether she is being paid unequally, how 
to address that inequitable situation and whether she is represented by a 
union, is going to have a great deal of difficulty doing that. 


We can amend this bill so the five-stage, six-stage negotiated and 
consulted arrival at pay equity plans--again I underline that the goal always 
seems to be to establish pay equity plans as opposed to ensuring that what we 
are going to arrive at is equal pay for work of equal value--those mechanisms 
can be streamlined and made simpler, and that process will produce a quicker 
response for women in the pocketbook than they would have under the mechanisms 
laid out in this bill. 


The minister suggests that the process of establishing a pay equity bill 
and having a payout begun--I am not sure whether he means begun or completed, 
but it seems to me we could be up to 18 months seeing a payout begun under the 
mechanisms here, and there is nothing to say, in my view, that after four 
years it would be complete under the mechanisms of this bill. This process is 
intolerably slow. 
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This has been a major political issue for well over a decade now. We 
have had a government which has promised to bring it in for well over a year. 
The public has been patient for action. For us to suggest that 1.5 per cent of 
the working women in Ontario can wait four years to see pay equity established 
by pay equity plans provided for umder the mechanisms of this bill is not to 
deliver an awful lot; in fact, it is to deliver much too little. 


I call upon members of the committee, and indeed the minister. When we 
go through the bill, there will be a good deal of give and take on how we 
approach this bill. I am looking forward to the comments of the presenters who 
are before us. We have to keep those large principles in mind and we have to 
assume that within a short period of time the public, which has been promised 
equal pay for work of equal value in Ontario, is going to get it and that the 
whole pattern we set up for bringing that promise to the public and making it 
real is going to be a pattern which covers all women, working part-time or 
full-time, and which actually does provide for equal pay and not for pay 
equity plans. 


The Acting Chairman (Mr. Partington): Thank you, Ms. Gigantes, for 
sharing your concerns with us. Now it is time to turn the meeting over to 
Heather McAllister to start the review of Bill 105. 


Hon. Mr. Wrye: Let me say briefly, although I could make an 
extensive response--I see Mr. Gillies has stepped out--any response on the 
specifics will wait until we hear the delegations and until we get to 
clause-by-clause discussion, but I have some real concerns about some of what 
I have heard today from the opposition. It raises some fundamental questions 
about the legislation. 


I will be watching and listening with interest most particularly to the 
comments from Ms. Gigantes on the issue of taking this complex system and 
making it simpler and more easily understandable. I would say only that we 
have put together a system that is complex but which, as we developed it, we 
believed it was, unfortunately, necessarily complex to achieve pay equity, the 
purposes of which, I draw to the committtee's attention, are outlined very 
clearly and succinctly in subsection 3(1) of the bill. 


There were times, I say to my friend the member for Ottawa Centre, when 
I was as frustrated by the complexity as she obviously is, to judge by the 
comments she made in her opening statement. But to have a process that at the 
end delivers not plans or job evaluations but pay equity was of necessity 
complex, given the great complexity of the Ontario public service. This will 
perhaps become clear to committee members as Heather goes through the 
legislation, but if you can find a workable system that is simpler--and 
indeed, if witnesses come forward with systems where we can provide shortcuts 
that are workable--we will be delighted. 


In reducing the beginning of the payout time to two years, I can assure 
you that through our long discussions we have reduced the time for the first 
payout very significantly from that which was first proposed in our first 
discussions as being achievable. In fact, some on the employer side might 
suggest that what we now have in terms of the first payout is very ambitious, 
to put it gently. 


Just in closing, before Heather begins to pass me a note, I note that on 
that first payout two years out would be not the first one per cent but, as I 
am sure my friend the member for Ottawa Centre understands, two per cent of 
payroll at a minimum. 
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As we go through this process, as I said, 1 understand the frustration 
through our many months of discussion leading up to the tabling of this 
legislation. We attempted to simplify the process, and every time we did, it 
seemed a little more complex, at least to the minister. 


I ask you only to keep drawing your mind towards Manitoba and the time 
lines they have found. It proves that Ontario is not unique. This is not a 
simple process if we are talking about pay equity. If we are talking about 
writing a cheque, we could do that tomorrow. What we are talking about, as Ms. 
Gigantes has pointed out, is equal pay for work of equal value and evaluating 
work, and the process is perhaps not as simple as we all wish it were. 


I leave it at that, reminding the committee members only of the time 
lines established in Manitoba and, indeed, of how its timetable is proceeding. 
Since the passage of that legislation, I believe the job evaluation plan took 
approximately one year to put in place, and I note again the fact that 
Manitoba is moving forward in really a two-stage process. I have heard the 
comments of the both opposition parties about Manitoba's two stages and 
Ontario's one stage and, indeed, widening it Significantly to include 
organizations that are not even included in Manitoba. I look forward to the 
discussions on that. 


I look forward to hearing comments on how we will handle, for example, a 
number of the schedule 2 agencies--the Ontario Energy Corp., the Stadium Corp. 
of Ontario Ltd.--that are nonunion, how we will make this legislation work in 
those nonunion situations, since collective bargaining is perceived to be the 
way in which we will develop these pay equity plans. I look forward to hear ing 
the committee's views on that. Obviously, we will have a fuller discussion on 
the scope of this legislation through the witnesses and when we come to 
clause-by-clause. 


I will leave it at that. Mr. Chairman, because the bill is complex, I 
want to leave as much time as possible for the officials in the ministry to 
take the committee members through the legislation and give them as much 
comfort on it as they can. 


11:00 


Dr. McAllister: Before going into an elaboration of some of the 
features of the pay equity programs that are provided for in the bill, I would 
like to reiterate a point the minister made. 


First, the purpose of this bill is to provide redress for systemic 
gender discrimination in pay for work in predominantly female jobs. You will 
find that provision captured in subsection 3(1) of the bill. 


The policy approach to the bill is premised on the assumption that the 
wage levels or rates of pay for predominantly female work or jobs reflect 
gender discrimination or reflect a societal undervaluation of women's work in 
general. That is the underlying assumption we worked from in terms of framing 
a program to, first of all, proactively identify and provide redress for 
gender discrimination in the public service. 


The second phase of the program, which is provided for in the DAgsis 
to provide a complaints process for dealing with pay inequities which may 
atise following the completion of the proactive period. 


I will go over the coverage once again to ensure there is elarity 4in 
terms of how organizations are being dealt with. The Ontario civil service 
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plus six agencies are covered: the Workers' Compensation Board, the Liquor 
Control Board of Ontario, the Liquor Licence Board of Ontario, the Niagara 


Parks Commission, the Toronto Area Transit Operating Authority and the Ontario 
Housing Corp. 


Under this bill, the liquor boards are treated as one organization or 
one employer. The reason for that is the Liquor Licence Board of Ontario is a 
very small organization, and to provide the opportunity for meaningful pay 
equity comparisons, it was felt that it would be a wonderful idea to put them 
together. They also share a common bargaining agent, the Ontario Liquor Boards 
Employees' Union; so there is that commonality in terms of a collective 
bargaining relationship. 


In total, 76,000 employees are covered by the legislation. Of the 
76,000, 29,000 employees are in predominantly female groups of jobs, and of 
that 29,000, 24,000 are women; so that number--the 29,000 employees, of whom 
24,000 are women--is the target of the legislation. 


As the minister already mentioned in his speech, the bill has a 
two-stage approach to pay equity. In the first stage, which will last for 
approximately four or perhaps five years, there is a proactive requirement 
within the organizations already mentioned, that employers and bargaining 
agents will seek out and identify pay inequities that are gender-based and 
provide redress for those inequities. 


During the proactive phase of the program, pay equity comparisons will 
be undertaken between groups of jobs, and in this respect the legislation is 
similar to Manitoba's legislation. It is the limited practice where there have 
been proactive pay equity programs in Manitoba and in the state of Minnesota 
for proactive programs to be group-based. 


We say the proactive period will take four or possibly five years. I 
should note at this point that the legislation is extremely specific in terms 
of time lines and requirements for the development and implementation of pay 
equity plans and for adjustments to be made. The reason we cannot say this is 
definitely a four-year program is that we have provided in the legislation 
that where inequities are identified they will be redressed. There is a 
requirement for employers to make one per cent of payroll per year available 
for pay inequities. We say that if it takes four years, it is four per cent of 
payroll, and if it takes 4.5 per cent of payroll, then the program will run 
for four and a half years. 


This is a feature which distinguishes us from Manitoba, where the limit 
on pay adjustments is absolutely four per cent of total payroll. It means we 
cannot say with great precision exactly when the program will end, but we can 
say with a fair degree of confidence it would be only four to five years, 
knowing the approximate size of the pay gap we anticipate will be identified 
and knowing one per cent of payroll will be available each year for those 
payouts. 


At the completion of the proactive period, we move into a full 
complaints stage. During this time, any gender-based compensation practices 
that affect pay equity and are implemented after the completion of the 
proactive phase can be complained about. 


In terms of gender predominance, this bill has two features. It has a 
minimal standard for automatic inclusion for predominantly male and 
predominantly female jobs. If 60 per cent of the employees in a job group are 
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female, then the group of jobs will be included in pay equity plans. If 70 per 
cent of employees in a group of jobs are male, then that group will be 
included in pay equity plans. There is also a feature of the legislation which 
provides for the inclusion of other groups in particular circumstances; for 
example, through negotiation between the bargaining agent and the employer. 


The process for the identification of discrimination during the 
proactive period is essentially to rely upon benchmark comparisons between the 
predominantly male groups of jobs and the predominantly female groups of jobs 
that have been identified. A representative job level in each predominantly 
female group of jobs will be identified, and comparisons will be undertaken 
between that job level and any job level in any predominantly male group of 
jobs in *erms of relative pay and relative value. 


The legislation is permissive in terms of which approach is to be 
utilized for identifying the relative values of different jobs. As it stands, 
the bill requires that the criteria of skill, effort, responsibility and 
working conditions be utilized in a job evaluation or job comparison 
methodology. Beyond that, however, the bill is totally permissive, provided 
the system is gender-neutral. 


The administrative body to oversee the implementation of the proactive 
pay equity program and to carry on during the full complaints phase will be 
called the Pay Equity Commission. It will enforce the legislation and will be 
structured along the lines of the Ontario Labour Relations Board. There will 
be a presiding officer, deputy presiding officers and, most important, equal 
numbers of employee and employer representatives. 


During the proactive period, the Pay Equity Commission will review pay 
equity plans, monitor their implementation and issue orders for enforcement. 
During the full complaints phase of the program, the commission will 
investigate and resolve complaints relating to gender-biased compensation 
practices. I should also note that the orders of the Pay Equity Commission are 
enforceable by the Supreme Court of Ontario. 


I want to step back for a moment and review with you the development and 
implementation of pay equity plans during the proactive period, because they 
are the crux for the identification and redress of gender discrimination 
during that period. 


Pei) 


The first point I would like to make is that the development of pay 
equity plans will build on the strengths of existing collective bargaining 
processes in each of the organizations. Hence, we have a somewhat more 
complicated proactive implementation than you might have noticed in Manitoba. 


In the first instance, there will be pay equity plans developed and 
implemented for each separate bargaining unit within an organization and for 
the separate nonbargaining-unit employees. For example, within the Ontario 
Civil Service Commission we have an extraordinarily large bargaining unit, the 
Ontario Public Service Employees Union, where there will be great room for the 
identification of pay inequities and redress. 


Generally, because of the fair size of all our employer organizations, 
especially since we put the Liquor Control Board of Ontario and the Liquor 
Licence Board of Ontario together, we feel there will be an opportunity for 
meaningful pay equity comparisons within each of the separate bargaining units 
and within the management groups. 
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Following that, there will be the development of a combined bargaining 
unit plan. In the two instances where we have more than one bargaining unit, 
the two bargaining agents and the employer will sit down to look at the 
predominantly female and predominantly male groups of jobs covered by the two 


bargaining units and will identify any pay inequities. Redress will be 
provided as required. 


Finally, for the wrapup of the proactive pay equity plan, there will be 
a comprehensive pay equity plan that will cover all the employees within each 
organization and provide for or allow for pay equity comparisons between all 
predominantly male and all predominantly female groups of jobs. By working 
through an albeit fairly complicated process, we feel there will be the most 
opportunity to arrive at a consensus between the bargaining agents and the 
employers as we move through an organization and broaden the scope for 
comparison in each instance. 


Unfortunately, it has led to a fairly complicated section 11] of the 
bill, which is the section that provides for the flow of the one per cent 
between the separate pay equity plans within each organization. If you are 
looking for the reason that section 11 is so complicated, it is that we have 
to keep the one per cent of money flowing and allocated to the respective 
bargaining pay units. 


Now back to the pay equity plans and what they comprise. 


Hon. Mr. Wrye: This is where we get into the heart of the complexity 
that Evelyn was worried about. We had a flow chart on the time lines in all 
this, which perhaps we should share with the committee. It would be useful in 
showing you that the second and third stages will go on even as the payouts 
are occurring in the early stages. In other words, the payouts will have 
begun. It is not a matter where one will happen and then everything will go 
forward, and then at the end of that stage we will say, "Let us start on the 
cross-bargaining unit comparisons." 


Ms.-Gigantes: Can we get a copy of the flow chart? 
Hon. Mr. Wrye: Yes. I think we have one here. 
Dr. McAllister: I have some but not enough copies for everyone. 


Hon. Mr. Wrye: We will get one for the conmittee after lunch. It 
would be useful-- 


Ms. Gigantes: We could probably get it right now if the clerk would-- 


Hon. Mr. Wrye: I found it useful. It will show how this matter will 
go forward, and I think it will be very useful. 1 am going to draw on some of 
my own experiences in getting explanations as we go through it, because I do 
not pretend to be an expert. I am a lot more expert now on the detail of this, 
but it may be useful, Heather, for you to explain to the committee at this 
stage why we have gone through the one, two and three and why you cannot just 
jump to stage 3 and take it through that; why you cannot do it all at once and 
why that would delay things for a decade. 


Dr. McAllister: There is not a great interest in having delay. 


I think the minister is asking why we have three, four or five pay 
equity plans developed within each organization; especially where we have two 


J-16 


bargaining agents, why do we not simply start off with one comprehensive pay 
equity plan. 


In the Ontario public service which is covered by this bill the level of 
unionization is approximately 80 per cent. It varies within each organization. 
If one were to move automatically to a comprehensive pay equity plan, there 
would be a couple of impacts that would flow from this. 


First, it would mean there would be the difficulty of how one would work 
out the relationship between bargaining agents within an organization and 
employees who have no representatives within the organization, in terms of 
arriving at some consensus in a one-shot approach to implementing pay equity. 


Second, it would mean that within bargaining units, and especially 
within separate bargaining units within an organization, one would not have 
provided for the opportunity for the parties who normally deal with pay and 
classification issues in collective bargaining to take their best shots at 
establishing pay equity within that bargaining unit, where there are very 
definitely specific types of pay and classification relationships. So you 
would have lost a great opportunity to work through in a consensual approach 
within an organization in terms of coverage of your pay equity plans. 


It would also mean there would be much greater difficulties in terms of 
the time limits that would be reasonable to expect the parties to work towards 
in terms of developing a pay equity plan, so that the first payouts would have 
been more delayed if the first payouts relate to more narrow pay units--or at 
least pay units where, for example, there are already existing realtionships 
in terms of collective bargaining or where the employer already alone develops 
and implements the pay and classification system without bargaining 
relationships for the management employees. 


It would have meant that this time lag would have had to be more 
extensive. 


Ms. Gigantes: I have a number a questions that flow out of this area 
of discussion, but I would be happy to get the overview and then come back. 


The Acting Chairman: Is that the idea, for you to present your 
statement and then to open it up for questions from the committee? 


Hon. Mr. Wrye: I am sorry, I probably should not have cut in, but 
you raised it so specifically that I assumed that was the area-- 


Dr. McAllister: As I have indicated, within an organization with two 
bargaining units, conceivably you could end up with five pay equity plans, but 
in those organizations with only ome unit you would have four. 


Each. pay equity plan will provide, first of all, for the development or 
selection of a job comparison or evaluation system. As I mentioned already, 
where the pay equity plan applies to bargaining unit employees, the selection 
or development of the job comparison or evaluation system will be negotiated. 


This is an important feature because, as I have said, it allows the 
parties--who have to live with the implications of pay equity programs in 
terms of the rest of the classification and pay system--to work in a 
consensual way to finding a means of comparing jobs in terms of value which we 
hope they can agree to and which will be satisfactory. 
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Each pay equity plan will provide for the identification of 
predominantly male and predominantly female groups of jobs. As I have noted, 
in the legislation, there are basic standards for automatic inclusion of male 
and female groups; 60 per cent for female groups and 70 per cent for male 


groups. However, through the bargaining process, for example, other groups can 
be included in pay equity plans. 


The pay equity plans will also provide for a method of applying the job 
comparison or evaluation system and will also provide for the adjustment of 
rates of compensation to redress inequities that may be identified by the 
application of the job evaluation or comparison system. 


1320 


As I mentioned in my discussion about the Pay Equity Commission, it will 
review the pay equity plans which will be filed with it and it will monitor 
the implementation of the pay equity plans, for example, in terms of ensuring 
that the job audits required to measure the relative value of jobs are 
undertaken in an expeditious manner. 


While we build on the strengths of the collective bargaining process, we 
have also provided for arbitration where collective bargaining is frustrated. 
We have provided for very speedy arbitration. If an arbitrator cannot arrive 
at a resolution of a problem within three months, the minister may appoint a 
second arbitrator to look into the matter and resolve it. 


I will mention briefly the one per cent of payroll requirement. There is 
nothing that prohibits an employer from paying more than one per cent of 
payroll towards the redress of pay inequities, but the one per cent per year 
seems to be a sort of standard provision. Manitoba has adopted it and it flows 
from the efforts of the state of Minnesota. That amount will flow until the 
proactive pay equity plans have been fully implemented and all the adjustments 
that have been identified as required have been made. That will take us into 
four or, possibly, five years. 


As the minister noted at the end of his speech, because there is a one 
per cent requirement of the previous year's payroll and because we are going 
to be two years into the process before the first adjustments are flowing, two 
per cent of payroll will be available for the first pay equity adjustments. 


We have calculated that there is about a gap of four per cent of total 
payroll to be redressed in the Ontario public service. This means we have 
about half the money that is going to be required 24 months or two years into 
the process beginning to flow. Although there is that two-year delay, we will 
be able to provide a very speedy redress for a significant part of the total 
pay inequity. 


Because these first pay equity plans will cover fairly large units 
within each employer's organization, we will have two per cent of payroll to 
put towards those right away. In the case of the civil service, we will have 
all of the Ontario Public Service Employees Union covered by the first pay 
equity plan which will have identified inequities and the redress required at 
the two-year mark. 


The total cost of the program at four per cent of total payroll will be 
approximately $88 million. Building in a slight inflationary factor, that is 
about $22 million over the proactive period and an ongoing cost of $88 million. 
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Mr.-Gillies: Can I ask for clarification, Dr. McAllister? Let us use 
the inmediate public service as an example. Would each ministry be required to 
bank and then produce at the given time the one per cent or would this be done 
on a general basis under the consolidated revenue fund? 


Dr. McAllister: It will be the consolidated revenue fund, given that 
pay inequities will be identified across ministries. For example, in the case 
of bargaining unit employees, all the unionized employees who work for all the 
ministries of the government of Ontario, no matter what they do, will be in 
the first pay equity plan and they are here, there and everywhere. The funding 
mechanism for this is the consolidated revenue fund. It makes sense that it be 
done in that fashion. 


Mr. Gillies: Thank you. 


Dr. McAllister: Those are essentially the main features of the 
program. We welcome and will entertain any questions you may have about some 
of the specific provisions as well. 


Mr. Gillies: There are so many questions and the questions will lead 
to more questions, but let me try one right off the bat. Can you explain to 
us, perhaps in greater detail, the gender-predominance feature of the pills 
the effects that has and the proportion of the public service that you expect 
will be adjudicated properly with that provision in and conversely, because I 
believe there are examples of those who would be left out because of the 
provision? . 


Dr. MeAllister: Taking the gender-predominant standards of 60 per 
cent and /0 per cent and looking at the Ontario civil service and the agencies 
that are covered, we have identified approximately 29,000 out of 78,000 
employees as falling within the predominantly female group of jobs within the 
Ontario public service. Presumably, there will be redress available should pay 
inequities be identified for those groups of jobs. 


Perhaps I should step back and answer the larger question you are 
asking, which is why we have standards for gender predominance at all. I would 
go back to my introductory remarks. We see the purpose of pay equity as to 
provide redress for gender discrimination in pay, which means you need some 
mechanism for identifying jobs where gender bias would have been a factor in 
the assignment of rates of pay to the jobs. If you are not looking for gender 
bias, it does not make any sense to try to look for jobs that either have been 
traditionally filled by women or are at present filled by women. You need an 
approach for getting at the information. 


I can tell you have something to say, but I will continue for one minute. 


You have also raised the concern that certain groups might be excluded 
by the gender standards. We have provided means in the bill to include other 
groups in pay equity plans, through the collective bargaining process, by 
designation by the employer with the approval of the Civil Service Commission 
and so on. 


In the instance in which there is a predominantly female group of jobs 
that upon the effective date has slipped to only 59 per cent gender 
predominance, whereas it used to be 60 per cent, so that it would not be 
automatically included, the parties, the commission and the employer can look 
at the group of jobs and consider whether it really should be included because 
the rates of pay for the jobs have not changed, even though perhaps it does 
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not quite slip into the program under the automatic inclusion provision of the 
legislation. 


Mr. Gillies: Do you have a figure you could give us on the total 
number of women of the 76,000 employees? I know it is 24,000 out of the 29,000. 


Dr. McAliister: About 41.5 per cent of employees in the public 
service are female. 


Hon. Mr. Wrye: I am looking. It is 31,909 females; 32,000, rounding 
it off. This legislation will catch three out of four of them. The reason it 
catches such a large number is that the level of female predominance is the 
lowest in any jurisdiction. That number would be a lot lower--those who would 
be caught--if we had gone with the Manitoba model of 70 per cent. 


Dr.-McAliister: I should note that in choosing 60 per cent we looked 
at the impact with respect to numbers, but we also looked at particular groups 
of jobs which, at the point the legislation was being developed, would or 
would not be included. It made a lot of sense in terms of not only getting 
extra numbers into the program but also getting some groups it seemed very 
desirable to have included automatically. 


Ms. Gigantes: Since you have looked at it group by group, can you 
give us a list of the groups, roughly speaking, that will be included in the 
8,000 who are not covered effectively by the bill? 


Dr.-McAllister: Okay. I would like to throw out a caution with doing 
that and the discussions about particular groups of jobs. The data we use now 
will not be the same data that is used when the bill becomes effective and 
people are looking at pay equity plans. When one looks at data from September 
1986, one should realize that they may be different data than are used at a 
particular point. In terms of saying a group is automatically in or out, one 
cannot necessarily read that into the data, unless, for example, it is a 90 
per cent female group, in which case you would not expect that the gender 
predominance would change. I want to throw that out as a caution. 


Ms. Gigantes: If you have data on an updated basis, it might be 
useful to be able to look at them in February and in September. You drafted 
the bill with some data at hand. 
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Hon. Mr. Wrye: We can provide that, but this goes to the heart of 
what pay equity is all about. Others put it from the public service 
perspective and I will put it from the political perspective that, if my 
friend from Brantford wishes to start giving pay equity without any threshold 
level, any floor level of 60 per cent female predominant, the first amendment 
he is going to have to move is an amendment to subsection 3(1). He is going to 
have to change the purpose of what pay equity is about. It is to redress 
systemic discrimination on the basis of sex. 


Ms. Gigantes: Now we are getting into an argument. 
Hon. Mr. Wrye: I just raise that caution. I understand we are 


getting into an argument, but it should be understood at the outset that this 
would throw the baby out with the bath water. 
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Dr. Wolfson: If I might clarify a response to Ms. Gigantes's 
question about which women would not be included, given the 60 per cent 
threshold, it turns out that almost all employees in the public service are 
either in predominantly female groups of jobs or predominantly male groups of 
jobs. A very small proportion is in the mixed category that falls neither in 
the 60 per cent or more female or the 70 per cent or more male. The 8,000 
women who are not in the predominantly female groups of jobs are 
overwhelmingly in the predominantly male groups of jobs. They are sprinkled 
through those jobs. We can certainly provide the distribution of those women, 
but you will find them overwhelmingly in traditionally male jobs. 


Ms.-Gigantes: More by definition. 


Dr: Wolfson: By definition, and therefore receiving the rates of pay 
that the traditionally male jobs have received. As the minister says, the 
underlying premise here is that we are trying to get at the umdervaluation of 
women's work. In so doing, there has to be a definition of what women's work 
means, and that is the basis on which we are trying to identify gender 
predominance. 


Mr. Gillies: Perhaps to complete this little set of statistics, we 
could get a figure on the number of the 8,000 in the 70 per cent plus 
male-dominated positions and then the number who fall between the two 
categories. That would be helpful. 


Ms. Gigantes: While we are. digging up statistics, can we also know 
how many employers will be covered under this bill? 


Dr. McAllister: Yes. There are six agencies and the Civil Service 
Commission. 


Ms. Gigantes: That means seven employers. 


Dr:-McAllister: As I mentioned, two of the employers will be treated 
as one, the Liquor Control Board of Ontario and the Liquor Licence Board of 
Ontario. 


Ms.-Gigantes: With any one employer what is the maximum number of 
bargaining units? 


Dr. McAllister: Two. Ontario Housing Corp. and the Civil Service 
Commission have two bargaining agents each. 


Ms. Gigantes: Where did the figure five as a maximum number come 
from? 


Dr. McAllister: There would be two separate bargaining unit plans, 
one management pay unit plan, one combined bargaining unit plan and one 
comprehensive pay equity plan in an organization with two bargaining agents. 


Ms.-Gigantes: How many women who are nonunionized will be caught up 
in the /5 per cent of the public service? First of all, how many nonunionized 
women are there? I think you said that 80 per cent of the public service was 
unionized. Can you break that down in terms of male and female? I am wonder ing 
how many of the nonunionized public service female employees will be covered 
by the provisions of this bill as it now stands. 
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Dr. McAllister: You mean how many are in predominantly female groups 
of jobs? 


Ms. Gigantes: Yes. My other question is broader, and I am sure it 
probably is not too hard. You may have the figures available. There is 
constant reference here in Ontario to Manitoba and Minnesota. I want to know 
the percentage of female employees in Minnesota and the percentage of female 
employees in Manitoba who are covered by legislation. 


Hon.:-Mr. Wrye: In other words, 75 per cent in Ontario whom this 
legislation would catch, 75 per cent-- 


Ms. Gigantes: No. This legislation will catch 1.5 per cent. 
Hon. Mr. Wrye: Oh. What percentage of the-- 


Ms. Gigantes: The total female employment in Minnesota caught by 
their legislation and similar figures for Manitoba. 


Hon. Mr. Wrye: We will break that down into each phase of the 
legislation. It will be very helpful. 


Mr.-Chairman: By way of extension to that, Ms. Gigantes, it would be 
helpful as well if we had some indication of the phasing that would follow. 


Ms. Gigantes: That is just what the minister suggested. 


The other figure I would like to have, which would allow us a kind of 
overview of where this legislation is comparable or not comparable to that in 
Manitoba and Minnesota, is the number of employees who would be considered 
public service employees or public sector employees as a proportion of total 
employment in Manitoba and Minnesota. 


The other matter that arises from Dr. McAllister's outline for us is the 
reference to total payroll. The one per cent of total payroll is related to 
the bargaining unit. Correct? 


Dr. McAllister: No. It is all payroll. You are partially correct. In 
the first phase, for each bargaining unit pay equity plan and management unit, 
if I may use the term "pay equity plan,"’ one per cent of the payroll for each 
of those pay units will be put towards the pay equity adjustments. That is 
totally because all of those plans will have to be developed. Plans will be 
developed covering all employees in the first phase of the proactive program. 


Ms. Gigantes: Yes. 


Dr. McAllister: One per cent of the total payroll for the employer 
will be put towards pay equity adjustments. It is divided, if you like,. 
proportionally according to the employees covered by each pay equity plan up 
until you get to the comprehensive pay equity plan, in which instance it is 
one per cent of all the payroll for all of the employees. 


Ms. Gigantes: Therefore, in the first period, when you have your two- 
rounds of up to 24 months of pay equity plan establishment going on, you are 
not really talking about two per cent of total payroll. 
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Dr: McAllister: Yes, you are, because one per cent of payroll for 
the management employees is also, if you like, being theoretically banked by 
this bill to be put towards the adjustments. 


Dr. Wolfson: If I might try, in the first phase we have separate 
plans being developed and applied for each of the bargaining units and the 
excluded personnel. The one per cent of payroll will apply within those plans 
to the entire payroll of those three separate units, as Dr. McAllister has 
indicated. The sum total of those one per cents is identical to one per cent 
of the total payroll of the organization. 


Therefore, in the first phase you have one per cent of total payroll 
committed to those separate pay equity plans. Then when you go into the second 
and third phases to go across bargaining units and eventually across the 
entire organization, you are dealing with the same one per cent, but you are 
not slicing it three ways or two ways. 


Ms. Gigantes: I wonder whether it would be possible for you to 
prepare an example for us so that we know what we are talking about, for 
example, with the public service commission, when you do that, and how much 
payroll gets allocated to each of the first two steps in the planning process. 
I am just curious about that. 


Mr. Chairman: Is that all, Ms. Gigantes? 


Ms. Gigantes: No. There was one other question, which arises out of 
what Mr. Gillies was discussing. If you have looked at various levels of 
qualification for predominance in a category, and you have presumably looked 
at /0 per cent, 60 per cent and 50 per cent--do you have a 50 per cent figure 
you can give us?--I note, and I am certainly not alone in noting that as 
unemployment has grown, the number of males who have entered what was 
traditionally female work has grown. I think of the famous switchboard 
operator at Queen's Park. I wonder whether our switchboard Operators are 
predominantly female any more and whether they will be left in for purposes of 
this plan. 


11:40 
Dr. McAllister: Whether they will be automatically included? Yes. 
Mr.-Chairman: Are there any further questions? 


Mr. Gillies: Perhaps I will ask another one on the question of 
sanctions. I will ask whether the opinions of the minister and his officials 
have changed on the necessity of sanctions. What is the rationale behind the 
position you have? 


Hon. Mr. Wrye: You referred in your statement to the fact that, on 
the basis of your view that this legislation should be widened, sanctions now 
become appropriate. I think you answered your own question in suggesting that 
they are not appropriate or necessary, given the present coverage the 
government as an employer tends to perceive. 


Mr. Gillies: Fair enough. I wondered whether there was any other 
rationale. 
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Dr. McAllister: 1 would like a clarification on your question. Are 
you asking whether the orders of the commission are enforceable or are you 
inquiring why we do not provide fines? 


Mr. Gillies: Perhaps you can expand on that. I think those are two 
Separate questions, because presumably there are with the narrow public 
service other mechanisms, apart from fines, you can employ to ensure 
enforcement. 


Dr. McAllister: Presumably, one can use moral suasion. 


Mr. Gillies: There is a lot of clout in the consolidated revenue 
fund. 


Dr. McAllister: Yes. In this bill, which covers the male public 
service, we also provide that the Pay Equity Commission can order employers to 
do whatever is required to provide pay equity should pay equity plans, as they 
may be developed or negotiated, not quite meet that standard or should 
adjustments not flow as required by those plans. It appears that to be in 
contempt of an order of the Supreme Court of Ontario leaves one as an employer 
in a rather serious situation. Ultimately, that is a fairly strong enforcement 
mechanism. 


Mr. Callahan: It is jail instead of a fine. 


Dr. McAllister: It was put to me by a lawyer that, to be in contempt 
of an order of the Supreme Court of Ontario, one can risk losing one's 
first-born child. It is a matter to be taken rather seriously. 


Mr. Gillies: Okay. I have one other question. I know we do not want 
to get into any detailed questions on amendments yet, because we have not all 
had a chance to digest or even look at them. I wonder whether we can talk for 
a minute about your mention in your statement of an amendment regarding 
monitoring, what your proposed change is and where we may find it in the 
material we have been given. 


Dr. McAllister: Yes. Have a look at your index. 
Mr. Gillies: Okay. I have it now. 


Dr. McAllister: I will refer you first to the proposed amendment, 
subsection 20(6), which is a new subsection. That is perhaps one of the most 
relevant changes to the bill. 


Mr. Gillies: Just a second. That is on page-- 

Dr. McAllister: Page 22. 

Mr. Gillies: Subsections 20(5) and 20(6)? 

Dr. McAllister: This proposed amendment to the bill would require an 
annual reporting by the employer to the Pay Equity Commission ensuring that 
adjustments to rates of compensation are being made and describing the process 
of implementation by the employer to date. In other words, we put ina 
monitoring function during the proactive period by the Pay Equity Commission. 


Copies of those reports would also be made available to employees and 
bargaining agents for their inspection. 
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With regard to an improved monitoring function of the commission, I 
would also refer you to page 17 and the proposed amendment to subsection 
19(1). The previous wording in the bill had left the Pay Equity Commission out 
of the monitoring process while pay equity plans were being prepared, and you 
will recall that there is a particular number of months allotted for the 
different pay equity plans during which time they are to be prepared, 
developed, selected, whatever. We now have a role for the commission to take a 
more proactive role during that period when the parties in bargaining--or the 
employer alone--are supposed to be working on the development or selection of 
job evaluation, comparison systems, identifying predominantly male and 
prdominantly female groups of jobs, etc. 


Ms. Gigantes: The urging function. 


Dr. McAllister: That is right. We have just opened to door for them 
to become involved-- 


Ms. Gigantes: Nag, nag, nag. 


Dr. McAllister: --in a monitoring way from the very beginning. The 
proposed amendment on page 19, which is clause 19(2)(g), continues in that 
vein. Therefore, those are complementary. 


Hon. Mr. Wrye: We have the audits where we make the material 
available for inspections. 


Dr. McAllister: That is a slightly different matter. Along with an 
increased monitoring function of the commission, we also have a number of 
amendments which require the production and availability of materials that 
will be necessary in the development of pay equity plans. For example, 
subsection 11(10), which is a new subsection, will make available the results 
of the job audits, which will indicate what adjustments might be required to 
rates of compensation. We had quite inadvertently left that out as being 
required to be filed anywhere. Now the union and employees will be able to 
look at the results of the job audits and determine whether or not they are 
appropriate. Previously, they did not have that information. Quite 
inadvertently, it was not required that it be produced. 


Those are the sorts of improvements in strengthening the monitoring 
provisions and the latter is also an example of the more stringent 
requirements for the production of information and also making that 
information very widely and generally available to employees which should 
enhance their ability to participate very actively in the development and 
implementation of pay equity plans. 


Mr. Gillies: I am just looking for something which may be here--I 
apologize--something that speaks to monitoring in the post-adjustment period. 
In other words, the concern I raise is that over a period of time there could 
be an erosion of gains made by pay equity. Will somebody at the commission be 
empowered to keep an eye on this over the years as opposed to just during the 
two-year to four-year period? 


Dr. McAllister: No, the present bill shifts the onus to employees 
following the completion of the proactive phase in terms of laying complaints 
with the Pay Equity Commission about pay inequities. 

Mr. Gillies: Okay. 


11:50 
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Mr.-Chairman: The minister has indicated that he wants to get away 
by about 11:55. I suggest we break at that point. We have about five or six 
minutes for further questions before that logical cutoff point, if you will. 


Mr. Callahan: I would like to ask a question since I am only filling 
in and may not be back again. Subsection 22(1) gives the commission the 
exclusive jurisdiction to determine all questions of fact and law. 


Is there any difficulty with that in reference to the commission, not 
being federally appointed judges, in terms of determining questions of law? 


Dr. McAllister: Not that we are aware of. 


Mr. Callahan: No? I can only make an analogy to the difficulties 
that assessment commissioners had, historically, of determining anything more 
than questions of fact, and the arguments that revolved around that as to 
whether or not they were section 96 judges, and it was a jurisdiction only the 
federal government could put forward. 


Dr. Wolfson: I would defer to our lawyer, but many administrative 
tribunals, such as the Ontario Labour Relations Board and the Workers' 
Compensation Board, are charged with interpreting matters of fact and law, 
with these kinds of provisions in them. 1 believe they are called privative 
clauses. 


Anyone can, of course, seek judicial review, if one believes that the 
tribunal has exceeded its jurisdiction, so at that point the court system does 
intervene. So long as there is no excessive jurisdiction and the tribunal is 
administering under statute, I do not believe it creates a section 96 problem. 


We might ask Ms. Silk Klein to conment. 


Ms. Silk Klein: I am Suzanne Silk Klein, from the Ministry of 
Labour, policy branch. There are, as Dr. Wolfson suggested, any number of 
administrative tribunals which have similar privative clauses. The courts 
accede to the specialized understanding and knowledge of such tribunals 
particularly in labour and employment matters, but can intervene if the 
tribunal exceeds its jurisdiction and most particularly if the determination 
of fact or law by such a tribunal is what the Supreme Court of Canada has 
called ''patently unreasonable." 


That is a rather fluid term but in general it has got to be pretty 
obvious. It is a very standard kind of clause in labour relations. 


Mr. Callahan: I was not referring to the question of the exclusive 
jurisdiction being given to them. I was relating to the question of whether or 
not a nonfederally appointed judge can make determinations of law. If you go 
back to the assessment .cases where commissioners of assessment made rulings on 
law, it was ruled they could not do it. At that time, it had to be done by 
district court or a county court judge, because he was a federally appointed 
judge. I just offer it to you, maybe to look into it. 


Ms. Silk Klein: I am not aware of the statute under which these 
assessors operate. The fact is that provincially appointed judges make 
determinations all the time in the provincial courts, and provincially 
appointed tribunals make formal determinations of law when their empower ing 
statutes so give them the power. The question of the federally appointed 
judges does not seem to arise there. 
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Mr. Chairman: With the acquiescence of the committee, we can break 
at this point to comply with the minister's time frame. We are actually 
getting out some minutes early, which shows you the type of co-operation you 
will get from this committee, sir. 


The conumittee adjourned at 11:56 a.m. 
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PUBLIC SERVICE PAY EQUITY ACT 
(continued) 


Consideration of Bill 105, An Act to provide Pay Equity for Employees in 
Predominantly Female Groups of Jobs in the Public Service. 


The Acting -Chairman-(Mr.-Partington): This is the first day of 
receiving submissions with respect to Bill 105. The first presentation will be 
made by the Confederation of Ontario University Staff Associations. Perhaps 
those representatives can come forward and sit in the seats in front. 


Welcome to the hearing. Perhaps you can identify yourselves at the 
outset. 


CONFEDERATION OF ONTARIO UNIVERSITY STAFF ASSOCIATIONS 


Ms.-Trainer: Some of the names here have been changed to protect the 
innocent. I am Sheila Trainer. I am a clerical worker at the University of 
Guelph and I am the executive secretary of the Confederation of Ontario 
University Staff Associations. 


Mr. Meagher: I am Sean Meagher. I am a researcher for the University 
of Toronto Staff Association. 


Ms. Okada: My name is Nancy Okada. I am a member of the University 
of Toronto Staff Association. 


Ms. Harte: I am Celia Harte. I am president of the York University 
Staff Association. 


The Acting Chairman: Just to outline the procedure, you will make 
your presentation to us. There is an hour for you to make your presentation 
and to receive questions from members of the committee, who I am sure will 
have many questions to ask you. You can carry on with your presentation, and 
then I hope there will be time for the committee to ask you questions 
afterwards. 


Ms.-Trainer: Thank you. Mr. Brandt could not be here? 

The-Aeting Chairman: Mr. Brandt will be away for the next two or 
three weeks on legislative business. That is why he is not here this morning. 

Ms. Trainer: Thank you. We represent about 10,000 workers in the 
Ontario university system and our membership covers a very wide range of 
occupations. The ratio of male to female is about two thirds female to one 


third male, and this why we are very interested in any legislation around 
equal value. 
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We are a member group of the Equal Pay Coalition and endorse its 
position on Bill 105. We also work co-operatively with the Ontario Federation 
of Labour and support its position. We commend both the coalition and the OFL 
for their sterling work and ongoing commitment to the women of this province. 


We do not intend to rewrite Bill 105, but that should be done by 
somebody. The bill is unwieldy and incomprehensible and should be dramatically 
amended before a final reading in the House. We will, however, touch on one or 
two points that we feel are of particular importance to us as a confederation 
of university workers. 


While we realize that one massive piece of legislation covering all 
sectors in the province might not come from Bill 105, we feel very strongly 
that, failing that, the bill should cover, after amendments, all workers 
covered by the 1982 and 1983 wage restraint legislation. Even with small 
percentage salary increases under that legislation, the wage gaps between men 
and women on university campuses in this province widened alarmingly, by 
thousands of dollars in some cases. Therefore, the expansion of Bill 105 to 
the expanded public sector would be the least we would expect from this 
government, which has made a commitment to the women of this province on equal 
value legislation. We repeat, all workers should be covered, now or later. 


The bill should clearly state that it is illegal for any employer in 
Ontario to pay unequal wages. Women and men should be treated equally when 
they are working equally. Nowhere does the bill state that men should have 
redress for unequal wages. ''All workers'' means exactly that. Government, 
public sector and private sector workers should all have legislation 
protecting them from exploitation. 


Since all universities receive the bulk of their operating funds 
directly from the province, we feel that ."establishment'' should cover all 
workers within the university system in Ontario for any legislation around 
equal value in our jurisdiction. There should be no exclusions for reasons of 
part-time work, seasonal work, casual or temporary employment. These sectors 
are discriminated against on all fronts. Most have lower wage rates than 
full-time workers and few or no benefits, making these sectors very attractive 
for the employer to expand this work force and endanger full-time jobs. 


Because we have waited many years for fair treatment for women and men 
in our work force, we feel there should be retroactivity, ideally back to the 
date of the throne speech, but certainly back to the date of first reading. It 
is widely felt that the throne speech made a very clear commitment to equal 
value legislation. 


As university support staff, we have lobbied government for many years 
on the effect of underfunding the post-secondary education system. We deal 
with the effect of insufficient funds every day. Therefore, before we can 
enact equal value pay on our campuses, someone must fund it. Since the 
government has demonstrated quite clearly its commitment to rectifying the 
inequities of past administrations, the government of Ontario must transfer 
the cost of implementing equal value pay to each university, continue 
transfers specifically earmarked for this purpose until the imbalances are 
corrected, and then continue to fund at a level to maintain it. 


In the light of the above funding recommendation, it then follows that 
the government must monitor the use of these funds and require some reporting 
mechanism from the university administrations. Failure to comply should be met 


J-3 


with strict penalties, perhaps along the lines of the federal action around 
the withholding of transfer payments when doctors were allowed to extra bill 
and clearly contravened the Canada Health Act. No penalties means no 
compliance. 


There should be no red-circling of male wages by the employer. We do not 
wish to pit women against men workers. We merely wish to rectify the past 
injustices to women and certainly to some men in our numbers who quite clearly 
are being paid unequally. 


We object strenuously to the lowest male rate being used when 
comparisons are made. If the evaluation of each job is fair, there should be 
no need for any such ruling. Compare jobs, not genders. 


The length of time for any plan to be put in place is far too long for 
workers to wait for justice. We want a speedier resolution to pay inequities 
than is set out in Bill 105. We feel that it is possible to come up with a 
plan for a work place and have it in place within 18 months. In the meantime, 
we would like to see some immediate redress for workers until the fine-tuning 
is complete. 


If you recollect, under the Anti-Inflation Board, this massive 
bureaucracy was set in place with little or no trouble at all. When the 
government wants to do something, it can do it. We are looking to you for this 
type of action. 


Any workers not covered under a bargaining unit should be treated as if 
they were part of the unit for the purposes of pay equity. Our members are 
both unionized and nonunionized and work side by side at similar occupations. 
Again, all workers should be treated equally. 


There should be no delay while any complaint is investigated. When a pay 
equity plan is arrived at after negotiations with the university 
administration and the groups of workers, it should be put in place then and 
complaints dealt with afterwards. 


There should be no reprisals against any worker laying a complaint, just 
as there is around union activity. It should be the right of any worker to 
complain if he or she is being treated unequally and unjustly without fear of 
reprisal. 


In closing, we would like to restate our position on the pay equity 
hearings held earlier this year. They served merely as a further delaying 
tactic and served no useful purpose. We are sure the government is well aware 
of the views held by the various jurisdictions on the subject of pay equity. 
The hearings merely wasted $90,000 that could have been used towards pay 
equity. If the members of this committee and indeed any member of the House is 
in doubt of how strong the feelings run on this topic, then we must 
respectfully and regretfully conclude that they have not been paying the 
slightest attention to the women of this province. 


We know that voluntary affirmative action did not work. We need strong 
legislation around equal value with monitoring and reporting mechanisms built 
in and heavy penalties for noncompliance. It should trouble the elected 
members of the Ontario government that this province and this country are not 
honouring the binding commitment made in their name to the International 
Labour Organization's Convention 100. On a personal note, I brought my 
children up in the belief that a promise was a promise and unbreakable. 
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To conclude, I also remind the members of the committee that more money 
in the hands of women in this province means a stimulated economy and a 
brighter future for the older women facing retirement on less than the poverty 
level pension incomes. 


I also have a letter from McMaster University Staff Association, which 
hoped to be here today, but September is a particularly bad month for 
university staff to get away. They have just written: '"'To whom it may concern: 
We, the McMaster University Staff Association, wish to express our support for 
COUSA's stand on pay equity, specifically the criticism that the current 
legislation applies only to the public service. 


"Although we endorse the response of the Equal Pay Coalition to the 
green paper, we would like to point out that women employed in Ontario's 
universities are twice as likely as men to make less than $25,000 per year and 
only one thirteenth as likely as men to be making more than $45,000 per year. 


"Underfunding of universities means that even when the need for equity 
is recognized, it will be hard to achieve. Legislation must provide for 
financing to make it possible to establish pay equity. 


"The McMaster University Staff Association recommends that the only 
allowable basis for exemption from pay equity should be seniority. Merit and 
market value should not be bases for exemption.'' It is signed by the president 
of MUSA." 


The Acting Chairman: Thank you. Would any other representatives like 
to speak at this time? 


Ms. Harte: I just have one thing to point out. The other concern 
that many of us share is that the bill, in effect, is a one-time-only pay 
adjustment. There is no provision for future gender-predominant groups to be 
looked at, besides the fact that we all have problems with the 60 per cent and 
70 per cent number ceilings, or whatever they are called--floors. It does not 
address future inequity; so there is no way in which to bring in other groups 
that may become distributed in that way. It is only from the effective date, 
and there is nothing to do in future. It is a one-time-only shot. 
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Ms.-Okada: We are here primarily to support the Confederation of 
Ontario University Staff Associations. I just mention that we will also be 
making our own presentation next week; so I will reserve my comments until 
that time. 


The Acting-Chairman: Mr. Gillies, do you have a question? 


Mr.-Gillies: It is a very good brief and we thank you for it. I just 
have three or four questions arising out of it. 


Our party announced yesterday that we would be supporting extension of 
the bill into the university sector and other sectors somewhat, if you will, 
at arm's length from the immediate civil service. In so doing, the minister 
made some comments which I would like to try on you and get your reaction. 


First, you mentioned gender predominance. My suggestion, which I believe 
is supported by the New Democratic Party, is that the 60 per cent and 70 per 
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cent thresholds are not necessary. You could compare jobs without those 
thresholds. The minister's response was that this, in his view, would 
frustrate it. It would, in a sense, negate the purpose of pay equity. I wonder 
if I could get your reaction on that difference of opinion. 


Ms. Trainer: Having dealt with the university administration for a 
number of years, I am perfectly sure that any employer could skew occupations 
to meet with 59 per cent and 69 per cent, if he so wished. The whole point of 
my brief is that equal is equal. There is no such thing as almost equal or 


nearly equal, like almost pregnant or nearly pregnant. You are either equal or 
you are not equal. 


Mr. Gillies: Right. I take it from your brief that if pay equity 
were to be structured such that a case arose from time to time of a man whose 
wages were not in accordance with a female predominant group, that does not 
offend you at all. 


Ms. Trainer: No. 


Mr. Gillies: If an adjustment were to be made under the legislation. 


Ms. Trainer: No. 


Mr. Gillies: I just comment on the second page. I quite agree with 
you; there should be a statement in the bill that makes it very clear that the 
payment of unequal wages is illegal, if we could get that. 


On the third page of your brief, you talk about the funding mechanism, 
your suggestion being that the government should transfer the cost of 
implementation to each university. Each institution should be specifically 
earmarked and then the imbalances corrected from time to time. 


The minister said yesterday--now, mind you, we are dealing in his view 
with a smaller universe, if you will, for implementation--that there would be 
a specific fund under the consolidated revenue fund and that the funds per 
ministry would not be transferred for implementation of this plan, but rather 
would come right out of the consolidated revenue fund. 


Do you believe, if this is the law, that transferring the funds to all 
of the institutions will ensure fair and equitable delivery of such funds 
across the province? Do you have any doubt or any concern that all of the 
institutions covered will not wish to work fully towards implementation; or 
would you feel more comfortable with some sort of central agency delivering 
the funds? 


Ms. Trainer: I would feel more comfortable with a piece of 
legislation that states, ''No employer may pay unequal wages,'' first, because 
that would mean the universities, my employer, would be in direct violation of 
the law and therefore any money transferred should be earmarked specifically 
so it cannot just disappear into the general operating fumds. The use that is 
made of this money should be reported on. No, I would not be happy with a 
central agency. I would prefer the moneys to go to each university, but it 
should be monitored and reported on and they should be made accountable for 
the proper use of that money to make sure it goes where it should. 


Mr. Gillies: Fair enough. I have a final question. I find most 
interesting your comment on page 4 about the nature of the work force in your 
area, being both unionized and nonunionized. In response to our announcement 
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yesterday of the intended amendments, it is reported in the Toronto Star this 
morning that one of the problems the minister saw with our proposed plan is 
that it would be unworkable, that "it would mean having to deal with 
government agencies that employ nonunion people, and the equal pay provisions 
are designed to be negotiated with labour unions representing government 
enployees.'' A sector such as yours has both. Do you think that is a real 
problem? 


Ms. Trainer: It should not be. We negotiate. For instance, COUSA is 
made up half of unionized groups and half of nonunionized groups, whichever 
form unionization takes. We are about 50:50. Within our unionized groups we 
have workers working in the same jobs side by side with people who by virtue 
of their job titles are exempt from our union, not by their wish. Their 
working conditions, salary levels, benefits and holidays are all identical to 
those of the workers in our union with one minor exception, sick leave. 


It would be only fair to afford equal treatment to my nonunionized 
co-workers. We work together. We work for the university. We do the same jobs. 
1 know my union president would have no objection to having exempt staff and 
professional staff included in anything we negotiated with the university. We 
find that has been past practice anyway and it would not pose a problem on our 
campus. Would it pose a problem at York? 


Ms. Harte: I do not see why it should be a problem. The problem is 
the way in which the bill is drafted, the different stages it has to go 
through, that first you do something in a bargaining unit and then across 
bargaining units. At York, we have eight bargaining units now, and then there 
are all the groups that are not bargaining unit groups that are going to have 
to be brought in. This three-step co-ordination process in the bill is a 
problem. I do not think it is a problem for different institutions and 
establishments to come to agreement and negotiate a process, whether it is 
through formal union negotiations or not. As long as there is a mechanism to 
safeguard it, there should not be a problem at all. 


Mr. Gillies: In a nutshell, it has not been problem in the past and 
there should not be a problem in the implementation of this. 


Ms. Gigantes: I want to continue on the same line Mr. Gillies has 
raised because we have had a lot of worry lines produced by the minister when 
we talk about extension of the bill, how it is going to disrupt totally the 
mechanism that has been so sensitively created for public servants in Ontario. 
At the same time, he told us the bill will cover nonunionized personnel within 
the public service. I personally have difficulty understanding the concern. If 
you had to take this bill as it now is written and work with it in your work 
setting, do you see that it would be absolutely out of the question to apply 
even this complex and convoluted kind of structure? 


Ms. Trainer: I would not want to apply Bill 105 in its present form 
in my work place. 


Ms. Gigantes: Probably most public servants, people who are directly 
in the Ontario public service, would feel the same way. Is there anything that 
you can identify for us in your work setting that you think would be different 
from the situation in the public service of Ontario as far as you are familiar 
with it? Would it be any worse in a university setting than it might be for 
the Toronto Transit Commission? 


Ms. Trainer: No. 
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Ms. Gigantes: Not that you can see. We should all tell the minister 
not to worry, that even if his bill passed unamended, it would be better than 
nothing as far as you are concerned. 


10:30 


Ms.-Trainer: No, I would not agree with that. I would not want to 
see the bill passed unamended. 


Ms. Gigantes: Good. When you look at working conditions at the 
university, do you see them as one of the reasons for differences in pay? For 
example, are there people who look after boilers and work in heat and dust and 
people who work in outside maintenance and are usually men, and is this one of 
the reasons given for unequal pay in your experience? 


Ms. Trainer: It certainly is on our campus. There is a $105-per-week 
wage gap between an agricultural assistant and a secretary, and the 


qualifications for an agricultural assistant are far below those for a 
secretary. 


Ms. Gigantes: At your campus or in general in your organization, do 
you know roughly the spread of female-male workers? 


Ms. Trainer: I know on our campus in our union it is about 550 women 
out of 850 total membership. That is just one umit. 


Ms. Gigantes: You talked too about the need to help the bill cover 
unequal pay for equal-valued work, whether that work is performed by a man or 
a woman. Can you think of examples at your university? 


Ms.-Harte: One of our concerns with the current legislation is we 
could end up being compared to the security guards. The security guards are 
generally very badly paid, 1 umderstand, and also definitely at York, they are 
paid less than any of the people in my bargaining unit. 


Ms. Gigantes: What is your bargaining unit? Who is represented? 


Ms. Harte: More than 1,000 clerical, library, technical and computer 
service workers. We are everything but the maintenace: professional, 
managerial, academic, operating engineers and guards. 


Ms: Gigantes: Why would you be compared to guards? 


Ms. Harte: They would be one of the male-predominant groups that 
might be used as a comparison. If it worked out through whatever system became 
implemented within a job evaluation scheme that they somehow could be compared 
to one of the ones in our groups that turned out to be certain numbers, then 
they are much lower paid, and probably for other kinds of reasons. 


Ms.-Gigantes: The security personnel are directly employed by the 
university? 


Ms. Harte: Yes, they are. 
Ms. Gigantes: Interesting. On the question of seniority, do you have 


any concerns about the way seniority has worked and may continue to work, that 
it will be an impediment to equal pay for work of equal value? 
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Ms.-Trainer: Not on our campus. The person with top seniority in our 
unit is a woman; the second one is a man; the next three or four are women. 
There is no problem with that in our bargaining unit. 


Ms. Gigantes: So women have turned out to be the steadiest of steady. 
Ms. Trainer: We are talking about 40-year employees. 


Ms. Gigantes: Yes. I was curious too about the discussion you raised 
about the future distribution of predominantly male-predominantly female 
assignments. Can you give us an example of groups where you think that 
transfer might occur? 


Ms. Harte: I am not sure where it will occur. There are just so many 
changes going on within the work force generally with new technology and all 
the rest of it that jobs are changing. Secretaries used to be male. I do not 
know what will happen. I just assumed there is turnover. More women are going 
into computers, but they are still in the bottom end of our computer series by 
and large. That may change, and most of our unit is female; so in that sense 
it is not an issue within the unit itself. I just do not know what will happen 
and I think to leave that possibility of redress in the future is a real 
problem. 


Ms. Gigantes: I do not know how long your term has been at your work 
place, but have you noticed any change in the number of men going into what 
normally would be called female work groups? 


Ms.-Harte: I have not been around long enough. We have more men 
coming into our union, but that is in part because there are more people being 
hired in the computer area. There are certainly male secretarial workers, but 
very few. 


Ms. Gigantes: Can you speak to that at all, Ms. Trainer. Have you 
noticed-- 


Ms. Trainer: No, I cannot think of many men in our bargaining unit 
who would take a female-type occupation. We have one male secretary on our 
Campus. 

Ms. Gigantes: Is that because they do not like the association or-- 

Ms. Trainer: They do not like the salary levels. 


Ms. Gigantes: I find that an excellent brief, really hard hitting 
and to the point. I appreciate it. 


Mr. Callahan: Thank you very much for your brief. It was excellent. 
It is understandable why you would be anxious to get on with it after 42 years 
of delay in even considering this issue. I find it interesting that Mr. 
Gillies is championing the cause. I trust the comments are those of his caucus 
as well and not just of himself. 


Mr. Gillies: Bob, are you going to be this facetious all the time we 
are here or can we get it out of our system now? 


Mr. Callahan: I think it is of some importance, Mr. Gillies. 


Mr. Gillies: I do not think it is of any importance at all. 
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The Acting Chairman: Can we confine ourselves to the questions? 


Mr. Cailahan: You refer to the question of a lack of penalty in the 
legislation. Yesterday we were advised that once the commission had made a 
finding, it became the equivalent of a Supreme Court judgement and could be 
enforced in the ways that a Supreme Court judgement could be enforced. 


Ms.-Trainer: Sorry, is this in the list of amendments which were 


given to me this morning? 
Mr. Callahan: No, this is in the bill itself. 


I am not certain whether it is clear, but a Supreme Court judgement has 
a very wide-ranging list of enforcement mechanisms, a fine being the least of 
them. But there is also the possibility of having--and one would hope it would 
not happen--at least as the bill is currently presented, the government put in 
jail for failing to comply with the terms of the judgement. Were you aware of 
that in the existing bill? 


Ms:-Trainer: No, I was not aware of that. 


Mr. Cailahan: What you are probably addressing is the fact that 
within the bill itself there is no section saying if an employer breaches the 
decision of the commission, he could be brought summarily before whatever 
judicial body and fined. That is basically what you are saying in your brief. 
Is that a fair statement? 


Ms. Trainer: When you are talking on the level of the Supreme Court, 
most employers would skim over it the way I did. I did not understand that 
implication. I would prefer to see it spelled out, "If you do not do this, 
then you will have this done to you." It should be in very large, block 
capitals because that is what they will pay attention to, other than taking 
further drastic action, like hitting them over the head with something handy. 
You have to hammer the point home. ‘You must do this or these are the 
consequences.'’ The Supreme Court is a little above the level of, say, small 
work places too. 


Mr. Callahan: The only thing I am trying to say is that if you spell 
it out as you are suggesting, and I know what you are saying, if there were a 
fine--I think the maximm fine a provincial body can put forward is $1,000 or 
$2,000; perhaps it is more--that may be a very dramatic statement in a bill, 
but it is saying that it becomes a situation where, for those employers who 
have the financial ability, it might become a licence to disregard the 
provision, whereas-- 


Ms. Gigantes: Is this not a Liberal herring? 
Mr: Callahan: I do not think it is at all. 
Ms. Gigantes: Nobody has proposed it. 


Mr. Callahan: It provides the mechanism that truly gives a superior 
court a method of making certain that this legislation is adhered to. 
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Ms. Trainer: My point was addressed to the university system because 
that is where I belong. I know ome of the most effective things you can do to 
a university is to withhold funds. That is why I made the suggestion. I did 
not mention fines. I just said withhold transfers to the universities if they 
do not comply. They will pay attention to that. That has nothing to do with 
showing up in court and paying $5,000. They can find that quite easily. 


However, if you withhold the percentage increases they have come to 
expect every year, because they are not complying with the law, or even if you 
only withhold a percentage of it, it is something that will make them sit up 
and take notice. That was merely a suggestion on my part for a mechanism that 
I know would be effective. 


10:40 


Mr. Callahan: You are suggesting something akin to Bill 94, where 
the feds withheld transfer payments from us until we were to bring it into 
play. 


Ms. Trainer: Exactly. No money passed from the federal government to 
the provinces until the provinces complied, and it worked, did it not? 


Mr. Callahan: It did, but it also in the long run made it a very 
difficult process to go through and one that was looked at with some 
difficulty by certain factors in society. 


Ms.-Irainer: The fact is that the medical profession went after the 
wrong level of government in this instance. They should have been lobbying 
Ottawa, not here. But that is neither here nor there. That was my suggestion 
because I felt it worked. 


Mr. Callahan: Okay. I hear where you are coming from in that respect. 


The other part of it is that I gather you are suggesting that, as the 
bill now stands, rather than there being two bills--this and the one being 
brought in by the Attorney General (Mr. Scott)--they should be lumped into a 
single bill and everybody should be protected at the same time. I suppose that 
has an attraction, but it also raises in my mind some of the questions of the 
variations of the bodies that are being dealt with. 


Let us take municipalities, for example. By lumping them all into a 
single bill, you would be dealing not just with the level of government we 
control at the moment but also with those to which transfer payments are 
directed and whose impact would be directly and almost immediately on the 
constituents they serve. I really have some concerns about whether that would 


not cause a difficult atmosphere within which to gain acceptance of this 
principle. 


This principle is definitely one of justice, it is definitely one of 
equity and it has been left too long without being rectified. However, part of 
the problem is that if you try to rectify it in a single bill and if it does 
not have the fair, just and equitable reception that the public should give 
it, you may have difficulties and you may find that the public reaction to it 
will be such that either they will try to resist it or they will lobby against 
ite 


Ms. Trainer: You are talking about raising taxes to come up with the 
money. 
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Ms:-Trainer: That would never have been my intention. Municipalities 
can do their own negotiating with the government. I negotiate from the 
university support staff sector, but municipalities have the right to come 
before you and state: ''Fine. We want pay equity for our workers, but it cannot 
come out of municipal taxes; it has to come from the government, because the 
government has the initiative and it is the one to work with.'' That is their 
bailiwick. I will let the municipalities take care of that. I think they could 
do it quite well. I have heard a few municipalities make presentations to 
committee hearings in this building and they do things very well. I am not 
worried about their ability to cope with that. 


Inter jection. 


Ms. Trainer: Sure, but Art Eggleton and a group made a presentation 


to the pay equity hearings. They had little or no problem implementing pay 
equity in Toronto. It took a long time. 


Mr. Callahan: That is essentially my concern. I can see your desire 
to get on with it and to get it done quickly, but the concern I have is that 
if you lump the two bills together as opposed to taking them the way they are, 
you may in the long wrong be delaying the date when justice should be 
implemented. I see that as a real danger. 


Ms. Trainer: My retirement date is May 1, 1999. I would like the 
last five years of my work life to be enhanced to the extent that I do not 
have to move to a very small apartment or change my lifestyle dramatically 
because my income will not support the kind of lifestyle I enjoy. I would like 
the government to get a move on--whatever way it wants to do it--but get a 
move on so that I can retire in relative comfort after having worked all of ny 
life. That is all I want. 


Mr.-Callahan: But you are also blazing trails for those people who 
are not going to retire in 1999. 


Ms. Trainer: They are going to retire sooner or later. 


Mr.-Callahan: I appreciate that, but the fact is that the longer the 
inequity continues to exist, the larger the number of people it is treating in 
an unjust fashion; that is all I am saying. I have concerns, and I think those 
are the concerns of the minister. We have already seen the battle lines drawn 
by the two opposition parties in terms of this bill itself. By looking at them 
lumped together in a single bill, as opposed to the two of them, you may think 
you are speeding up the process, but I suspect it may be longer. That is all I 
have to say. 


Mr. Wiseman: I wonder whether you have some of the same concerns I 
have. One is from an employer's standpoint. Everything we have heard is that 
everyone should be treated equally, and 1 have no problem with that, provided 
their output is equal. 


What happens in the case of two employees, one of whom does not take off 
as much sick time, is always there and dependable and stays the extra five or 
10 minutes to get a letter out, if it is clerical work, whereas the other 
employee watches the clock and is gone? The employer wants to reward the first 
person, male or female. Do you not think he or she should have some way, 
without breaking the guidelines, to say the person is putting forth more 
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effort than four or five others in the office who are doing the basics and 
nothing extra? 


Mr. Meagher: I am sure she would accept a promotion. 


Mr.-Wiseman: No. They are all in the same office. You have five or 
10 people, but you have one or two who have a high output and who are really 
concerned with the business and how it goes forward. 


The reason I ask is that quite a few years ago I sat on the school board 
when we lumped everybody into categories. There was no way to pay an incentive 
to a very good teacher, male or female, who wanted to achieve and did achieve, 
who kept the kids after school and did all the things we thought teachers 
should do. There was no way to pay them unless they went into a different 
category. 


I feel that unless we look at something such as merit pay at this time, 
we are going to do the same darned thing here. We will pay some employees who 
are not up to scratch the same amount as someone who is putting in a lot of 
effort. They will say: ‘What is the use? I do not get any more money for it. I 
do not get any recognition.'' Perhaps the boss says, ''Thanks very much." Have 
you any objection to an employer's paying something extra to somebody who did 
this and it could be proved he did this? 


Ms. Trainer: Celia has an answer for you. 


Ms; Harte: The whole point of the exercise is that people are paid 
for the work they do and the work is worth something. Within the Confederation 
of Ontario University Staff Associations generally--samneone correct me if I am 
wrong--groups are absolutely opposed to notions of merit pay. Those who have 
it keep trying to get rid of it, because it is abused and it is unfair. It has 
as much to do with favouritism as anything else. 


People in our union often say, "Why do we not have something such as 
merit pay?'' We talk it out and then they say, "We may as well not have it." It 
causes dissension among the groups in the university that have it. The faculty 
and the professional and managerial staff have it at the university, and it 
creates tremendous division and resentment among people. We do not want it. 


The promotion aspect is a valid one. If people can expand their work and 
do other things, it is not just a question of somebody working five minutes 
longer. Some people have to leave on time because they have to pick up kids 
from day care or whatever they need to do. It is not necessarily a fair way of 
judging. Some people are healthier than others. You are supposed to pay people 
for the work they do and the work is worth something. That is what equal pay 
for work of equal value is about. We are talking about job comparison; we are 
not talking about people comparison. 


Mr. Wiseman: Output is a comparison. I guess I am looking at it as 
an employer. 


Ms. Trainer: It is an employer's problem to make sure everyone who 
is being paid equally is working equally. 


Mr. Wiseman: I would hate to have to fire a person because, compared 
with others, he is not coming up to the standard I want, but that is the only 
route you leave an employer if you do not allow him to pay merit pay. 


Ms.-Trainer: I am speaking of a group that has merit pay and has 
been trying for 13 years to get rid of it. 
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Mr. Wiseman: The other question I have difficulty with is referred 
to on page 2 at the bottom. You have seasonal and part-time employees coming 
into a work place and getting the same benefits as an employee who has made it 
his or her career. 


If someone walks in off the street, if a young person who takes a summer 
job comes in to do some clerical work or whatever--maybe the person is not 
very good at clerical work but does some typing and whatever--and you are 
saying we have to pay that person the same amount with the same benefits as 
someone who has dedicated his life to serving that employer. 


As you said yourself, you have been with the university a long time, and 
you hope to be there until you retire in 1999. Would you not feel a little 
hurt to have some person come in for two or three weeks and get the same money 
as you? 


Ms. Trainer: As a fair person, if he is doing a job he should be 
paid a fair rate for it. 


Mr. Wiseman: Her heart is not in it, though. 


Mr. Meagher: Advancement through the range exists. If someone walks 
in off the street for a sessional job, he should be paid at the start rate 
just as if someone walked in off the street for a permanent job. If you have 
been there 40 years, you will get paid more than someone who walks in off the 
street because there is advancement through the salary range. 


Mr. Wiseman: Maybe I am naive, but I always thought you paid 
benefits and everything to say to your longtime employees, ''I like the job you 
are doing." 


Ms. Trainer: I did not say to pay benefits. I said they have no.or 
few benefits, which is something I am opposed to. They should at least have 
prorated benefits, but that is not the argument I am putting forth there. 


Mr.-Wiseman: I was reading the first sentence that says there should 
be no exclusion for the reason of part-time-- 


Ms. Trainer: Not only do they get paid the lowest rate, but they 
also do not have any benefits. What has been happening on all our campuses is 
that our full-time jobs are disappearing and are being replaced by part-time 
jobs. That is our fear. 


If you make it very attractive for employers to hire part-time, seasonai 
and temporary workers, then our full-time jobs will disappear. If you look at 
any sector of work in this province, you will see that picture emerging, 
particularly in areas of office work. There are women working at home now for 
employers because it is cheaper for the employer; it also may be a bit more 
convenient for the woman at the time, but it is certainly not to her advantage. 


Mr. Wiseman: You are not. saying in the last paragraph on page 2 that 
they get the benefits of a full-time job. 


Ms. Trainer: No. They not only get the lowest wages but also have no 
or few benefits. I did not say anything about paying them benefits. 
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Mr.-Wiseman: The first would indicate to me as a lay person that 
there should be no exclusions. 


Ms. Trainer: There should be no exclusions for equal value pay, 
Which is the topic we are dealing with. 


Mr. Wiseman: But you do not count pay and benefits as part of the 
pay schedule. 


Ms. Trainer: I am a very strong proponent of prorated benefits for 
any worker, but this is not the argument I am presenting today. You are 
confusing the issue at the moment. 


Mr.-Wiseman: I just want to make it clear in my mind that you are 
not adding all the benefits there. 


Ms. Trainer: They should be, but I am not asking for that right now. 


Mr. Wiseman: I am not a lawyer; I am just looking at it as a lay 
person. I want to make it clear; I think you will be doing all the people who 
are full-time an injustice if that is what you are recommending. 


Ms,-Harte: Does that mean you have a problem with their having the 
same pay? 


The Acting Chairman: Excuse me. I wonder whether we could move on to 
Mr. Polsinelli. 


Mr. Mitchell: May I have a supplementary to Mr. Wiseman's question? 
I heard you say you belong to an organization that is trying to do away with 
merit. If merit goes, where does ambition go? 


Mr.-Meagher: Ambition does not grow exclusively out of one's wallet. 


Ms.-Harte: I also resent the implication that the membership I 
represent has no ambition. 


Mr. Mitchell: I am sorry. We are going to get into something, 
because I totally disagree. 


The Acting Chairman: We are getting a bit off target on this. 


Ms, Trainer: I thought it was getting very interesting. 


The Acting-Chairman: It is interesting, but we have to allow every 
member of this committee to ask some questions. I look forward to hearing from 
Mr. Polsinelli now. 


Mr. Polsinelli: I appreciate the opportunity to ask questions. 
Initially, I would like commend you on your brief. It is an excellent brief. 
If this is an indication of the type of briefs that will be presented to this 
committee in the next few weeks, I look forward to a very interesting and 
stimulating few weeks in the public hearing process. 


We as a government have recognized that a number of the points you 
raised were lacking in the initial bill, and you will see in the list of 
amendments that were given to you this morning that some of your points have 
already been covered, particularly the one you mentioned on reprisals. There 
is an amendment dealing with that. That was a deficiency in the initial bill. 
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You can appreciate other things that had been overlooked will come up 
during the public hearing process, and we will be pleased to look at them 
again and introduce them in the bill. I want to ask you a few general 
questions, if you will allow me. 


You indicated that you have been involved with this issue for a long 


time. How long have you been lobbying government to have this type of 
legislation? 


Ms. Trainer: Ted Bounsall's bill was my first involvement. If some 


of you can dredge-- 
MreeCharitencs lt was insl97/5-. 


Ms. Trainer: Thank you. Before that, I had been working towards it, 
but I had not honoured Queen's Park with my presence until then. I realized 
that perhaps this was the only avenue that was open to us; we had tried on our 
councils and got nowhere, and we felt that if we started working towards it 
through the legislative process, it might work. I also sat in the House when 
the last New Democratic Party bill on equal value was voted down. I might say 
I have a list of all the MPPs who voted against it. 


Mr. Cailahan: How many are still here? 
Ms. Trainer: I am just wondering how they feel about it today. 


Mr. Poisinelli: Would it be fair to say you have been concerned and 
lobbying for this issue for the past nine or 10 years? 


Ms. Trainer: About 10 years, I would say. 


Mr. Polsinelli: I take it then that this is the first government 
bill you have seen try to implement some type of equal pay system. 


Ms. Trainer: Yes. You get points for trying. 


Mr. Polsineili: Given your sense of involvement, I am sure you are 
also aware that every other jurisdiction that has implemented some type of 
equal pay package has started with the narrow public sector. For example, I 
can refer you to Manitoba, which has a bill that started with the narrow 
public sector. It is to be hoped it will go on into the broader sector as time 
progresses. 


This government has also indicated its intention to start with the 
narrow sector as defined in this bill. You must have heard that the Attorney 
General has indicated that in this session or the next session of the 
Legislature we will be introducing a bill covering the broader public sector 
and the private sector. 


My question to you is, given your partial dissatisfaction with this bill 
and given that you have been waiting 10 years for government to introduce 
something like this, would it be too much to ask you to wait for another two 
or three months to see a bill affecting the broader sector? Given your 
involvement with the previous government, I can understand your reluctance to 
trust governments in introducing the bill. 


Ms.-Trainer: I asked the previous government to give us a break on 
wage restraints, and it did not listen to me. That has seriously affected my 
salary since then. 
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Mr; Polsineili: What I am saying is-- 


Ms. Trainer: What I am saying is, you want me to listen to the 
government and wait until it gets around to it. We went to the last government 
and asked it to throw out wage restraint because it was unfair and unjust, and 
we did not get anywhere doing that. It is kind of a Mexican standoff. 


Mr. Polsinelli: As I said earlier, given your past experiences, I 
appreciate your reluctance to trust government to maintain its promises. But 
given that this is the first piece of legislation in this province dealing 
with this issue; given that this piece of legislation deals with it in a way 
comparable to and sometimes better than the way Manitoba is dealing with its 
issue, for example; given that we have a firm commitment from the Attorney 
General that phase 2 of this process will be introduced in the upcoming 
session of the Legislature; and given that you are unhappy, to say the least, 
with some of the provisions of this bill, would it not be fair for you to wait 
a few more months and see what the bill that will affect the university looks 
like? 


Ms. Trainer: ‘Fair'' is a word that is fast moving out of my 
vocabulary. I am not accorded fair treatment; so I am getting used to not 
using that word. My disappointment is that after such a long wait, it is such 
a poor piece of legislation. Given the fact that we have all these experts-- 
and God knows they are costing the taxpayers of this province enough money-- 
the government could have come up with better legislation to begin with. 


We have sat and discussed this bill with people at the Ministry of 
Labour. When we said, ''You cannot possibly mean this,'' we were told, "Oh, do 
not pay too much attention to that, because it will never be used." We in the 
unionized sector, who know every comma and every T-stroke are used against us 
when we have an arbitration case, find it sort of naive that the government 
would expect us to believe that once legislation is enacted, that no one is 
going to pay any attention to the fine print. 
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Mr.-Polsinelli: I do not think I am implying that. 


Ms.-Trainer: No, but the thing is that is what we have been told. My 
viewpoint on this is maybe a little broader than yours. I have been around the 
maypole quite a few times and I do not want to be patient any more. I mean you 
are getting this message. My patience is exhausted. 


Mr. Poisinelli: 1 got your message quite clearly. I sincerely 
understand your frustration in being made promises and those promises not 
being kept. That I appreciate and I empathize with you on that. 


Let us deal with one of the other issues you raise in your presentation. 
It is something that I am a little bit concerned about. On page 4 of your 
brief, the first paragraph says, 'We object strenuously to the lowest male 
rate being used when comparisons are made."' The purpose of this bill, at least 
as we see it, is to address a societal undervaluation of women's work, that 
is, a difference in pay because of gender differences. Would you not agree, 
that if you have a series of groups of jobs that are predominantly male jobs, 
then to address that aspect of the difference in pay that is due or 
attributable to societal undervaluation of female work, it is fair to compare 
it to the lowest group because the other difference in pay, I submit, is due 
to some factor other than gender discrimination? 
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Ms. Trainer: These things have yet to be established. A job is a 
job. Evaluate the jobs; compare them. That is all we are asking, but do not 
use the lowest rate to compare to a group of women's jobs. What is the 
expression? That is not even a crumb. 


Ms. Harte: Half a loaf is not enough. 


Ms. Trainer: That is not half a loaf. It is not even a crumb. I know 
what you are saying, but you have to understand that you are looking at 
something that is fairly structured in the public sector. If this bill goes 
through as it stands with that in it and if the expanded public sector and 
private sector legislation is modelled on that, then what we are going to be 


facing is Celia's concern. You are making a legitimate point, but that is a 
very narrow context. 


Mr: Meagher: We do not feel that gender bias is wiped out when we 


make women equal to the least of men. That is not an elimination of all gender 
bias. 


Ms. Trainer: Thanks, Sean. I was trying not to be such a drag about 
that. 


Mr. Polsinelli: I would like to pursue that a little bit further. 


Ms. Harte: The other point I would like to make is that most men are 
not necessarily in the same kinds of value systems that are used a lot in 
clerical work. What will start happening is you will have all the men down 
here next year wanting equal pay for work of equal value because they will 
start finding out that they do not have it either. 


Mr. Polsinelli: Are you not really talking about pay equity 
generally or employment-- 


Ms. Harte: No, I am talking about equal pay for work of equal value. 
This bill is talking about pay equity. 


Mr. Polsinelli: I am sorry. I used the wrong term. Your proposition 
to us is basically one of equal pay for equal work and employment equity but 
not one of pay equity in terms of eliminating that gender bias. That is what 
this bill is trying to address. 

Ms. Trainer: That is what the government is doing wrong. Pay equity 


is the quick fix as the term was used by members of a group I work with. It is 
the quick fix. It is not the panacea for all our woes. 


Mr:-Polsinelli: It is not intended to be. 


Ms. Trainer: No, but what the panacea for all our woes is to be paid 
equally on the basis of job value. 


Mr. Polsinelli: That is right. 


Ms. Trainer: That is what we want. That is what we need. This bill 
is not addressing it at all. 


Mr. Charlton: What you promised was equal value. 


Ms. Trainer: Yes. 
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Mr. Poisineili: I disagree. 
Ms. Trainer: I am sorry, but under the-- 
Mr. Polsinelli: Let us agree to disagree on that. 


Ms. Trainer: Under Convention 100, no one mentioned pay equity. No 
one mentioned any of these wonderful words. 


Mr. Polsinelli: Let us agree to disagree on that point because I 
think it involves certain judgement calls and certain decisions that have to 
be made. I believe that given the decisions that have been made in the bills 
we are addressing that portion of the gender bias; that is, the pay inequity 
that is due to gender bias. 


I am sure we could debate it for the next hour and I do not want to take 
up the time of the conmittee members. 


The Acting Chairman: Mr. Polsinelli, can we look forward to just one 
or two more questions? 


Mr. Polsinelli: One more question, Mr. Chairman. As to job 
classification, the predominant female group of jobs and the predominant male 
group of jobs, I believe you indicated you would like to see that eliminated. 
How can we compare what has traditionally been women's work with what has 
traditionally been men's work without having some type of yardstick to measure 
what has been female work and what has been male work? 


Ms. Trainer: Look at the salary level. That is your yardstick. It is 
way out of whack between males and females in any group, no matter what the 
hell the jobs are. Somebody has to look at it and find out why these men are 
so valuable. That is the only possible rationale. My esteemed colleague here 
is invaluable to the University of Toronto Staff Association--I have no doubt 
about that in my mind at all--but I do not want him paid any more than a woman 
doing the same job he is doing, or similar work or work of equal value to the 
organization. You do not have to go to percentages. Just look at the wage 
scales and where people are on the wage scales and then find out why they are 
where they are. 


Mr. Polsinelli: When you are comparing male work and female work, do 
you compare a man and a woman without reference to the type of work they are 
doing or the job classification they are in? Do you not need some yardstick to 
determine that the type of work the woman is doing has traditionally been 
woman's work and then try to determine whether it should be compared to work 
that has traditionally been male work? Then you try to find the balancing act, 
rather than saying, ''This woman is severely underpaid. This man is making more 
money. They are doing comparable work." You have to have measures to determine 
the relative values of the work and you have to have measures to determine 
what traditionally has been female work and what traditionally has been male 
work, and the difference in pay that is attributable to gender bias. 


Mr. Meagher: I see no reason why you have to have that. 


The Acting-Chairman: I wonder whether we can now bring this 
presentation to a close. We have had a very interesting and exhaustive 
question period. I am sure we could go on at length, Mr. Polsinelli, but time 
is passing. Ms. Trainer, thank you and your group very much for coming and 
making this presentation to us. 
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Ms. Trainer: Can 1 ask one question? My understanding was that at 
four o'clock the Equal Pay Coalition was making a presentation. I see from the 


agenda I have been given that it has been moved to next Tuesday. Is that 
correct? 


The Acting Chairman: Yes. 
Ms. Trainer: That is too bad. 
Ms. Gigantes: Have we been given a new agenda? 


The Acting-Chairman: There was a new agenda given out yesterday, Ms. 
Gigantes. 


Ms. Gigantes: I thought they were still on for today. 


The Acting Chairman: The next presentation is by John Smart, 
trustee, Ottawa Board of Education. We have allocated half an hour for his 
presentation. We hope there will be some time for questioning at the end. 


Mr: Smart: Yes, I hope so. I understand that the members of the 
committee have been able to see the text. I want to go through it and add to 
vee 


The Acting-Chairman: I will just mention to the conmittee that it is 
exhibit 4. It was handed out this morning. 


JOHN SMART 


Mr.-Smart: I am very grateful to the committee for making some time 
available to me this morning to talk to you about this bill. I am here in 
three different capacities to express my support for the principle of pay 
equity in Ontario and to ask the committee to amend Bill 105 to broaden its 
application and to toughen its provisions somewhat. 
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As a citizen of the province and the father of a daughter who has just 
graduated from university and is attempting to enter the work force, I want to 
see inequities removed from our society as quickly as possible. I am sure the 
whole committee does. As a federal public servant and a unionist in Ottawa who 
has lived and worked in a special way with the federal pay equity legislation, 
I want to offer some reflections on that experience. Finally, as a trustee of 
a large board of education in Ontario, I want to say why I think Bill 105 
should be expanded, at least to cover the whole of the public sector in 
Ontario. 


I regret to say that Bill 105 seems to have been drafted in the spirit 
of fear of pay equity in the province and, in my experience, I do not see any 
justification for that fear. Although I have a number of criticisms to make of 
the bill, I was delighted to see it introduced. I think members of this 
committee should be conscious, and almost certainly are conscious, of the role 
that is available to them to make a major improvement in Ontario society and 
they should be proud of that role. It is not often that any of us gets a 
chance to participate directly in the betterment of our province and, frankly, 
I envy the committee's chance to do that in this case. 


J-20 


As a general opening comment, I might say that I do not see why the 
government did not in this bill honour its commitment made in the Liberal-NDP 
accord of May 28, 1985, and "introduce legislation for equal pay for work of 
equal value in both the public and private sector,'' as promised in the accord 
at that time. I hope this committee will greatly expand the bill towards 
meeting that commitment. Inequity towards women is a leading feature of our 
society, unfortunately. That inequity is nowhere more important or more 
destructive than where it exists in the work force and the labour market. 


Between 1977 and 1981, I lived through the application of the federal 
pay equity legislation in the federal public service. I was chairman of the 
300-member, predominantly male, historical research group in the federal 
public service at the time when that group of employees was made the sub ject 
of the first pay equity case at the federal level before the Canadian Human 
Rights Commission. I still continue as vice-chairman of that bargaining group 
in the federal public service. 


At that time, the 500-member, predominantly female, librarians group in 
the federal public service complained to the human tights commission that they 
did work of equal value to that done by the members of my group, but were paid 
on average $3,000 less per year to do that work. In January 1981, the Canadian 
Human Rights Commission found in favour of the librarians. The Treasury Board, 
which is the employing department in the federal public service, then 
implemented retroactive and continuing pay increases for the librarians in 
order to remove the pay differences based on sex discrimination between the 
two groups. 


Frankly, it was not an easy time for the members of my group, the 
historical research group, but to their credit, members of the HR group 
supported the librarians' case before the commission and supplied all the 
factual and pay information needed to make the necessary comparison between 
the two groups. At the end of the process, the head of the librarians’ group 
was kind enough to say that their case before the human rights commission 
would not have been successful without the support of the HR group. 


I think you should expect some apprehensions on the part of the groups 
in the Ontario public service that are involved in such comparisons. At the 
time, the HR group had two apprehensions. There was a fear that, first, their 
work would come to be undervalued as a result of the comparison and, second, 
that the employers would achieve pay equality for themselves and librarians 
by, in some way, lowering the HR pay to that of the librarians instead of 
raising the librarians’ pay. I am glad to say neither fear proved to be of 
substance, but perhaps there are continuing difficulties or situations to be 
watched. 


For example, in 1984 the federal Treasury Board, the employing 
department, announced that it was considering merging the librarians' group 
and the historical research group into one bargaining group to operate in 
future under one collective agreement, one classification standard and, of 
course, one pay scale. Under federal law, the Treasury Board has absolute 
power to make such changes without reference to the employee, and matters of 
classification, unfortunately, cannot be discussed at the bargaining table. 


The fear arose that this would be the mechanism by which the human 
tights commission decision of 198] would be subverted. Librarians and HRs 
would then have one pay scale and there was apprehension that future pay 
increases for the group would be kept very small and artificially held down by 
Treasury Board because of the 1981] decision. To its credit, the Canadian Human 
Rights Commission stepped in on the side of the two groups of employees. 
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Under subsection 11(5) of the Canadian Human Rights Act, and I think 
there is a similar provision in your bill, pay equality cannot be achieved by 
lowering the pay of one group to that of the other. I might say I found the 
role of the Canadian Human Rights Commission, the staff and the role of the 


chief commissioner, Gordon Fairweather, exemplary in the implementation of the 
federal legislation. 


I say later in this presentation that it is time-consuming legislation 
to live with. It has a number of irritations, but my recommendation to the 
Ontario government would be that it look for staff and a chief commissioner 
for the Pay Equity Commission with the same qualities of sympathy, 
understanding, knowledge and toughness at times that Mr. Fairweather and his 
staff have demonstrated. 


I cite the correspondence that took place and the role that the 
commission played in 1984 in preventing Treasury Board from merging the two 
groups. The stand taken by the Canadian Human Rights Commission was that since 
there was a possibility that the merger of the two groups would frustrate the 
1981 decision of the Canadian Human Rights Commission with regard to the 
librarians, it was opposed to the merger taking place and the merger did not 
take place. 


Today, it is important to say that the two groups of employees, the 
librarians and the historical research group, work amicably side by side in a 
large number of federal government departments doing valuable work, for which 
they are paid the same wages. Although the federal legislation is somewhat 
cumbersome and time-consuming to use, the federal public service is a better 
and fairer institution because of it. I think you should expect the Ontario 
public service to go through a similar improvement when this legislation comes 
into effect. 


Because I believe in pay equity legislation, I would like to see it 
extended to the public and private sectors in the province. My school board is 
no different from other school boards in the province; that is to say, we pay 
secretaries less than we pay custodial staff and less than we pay our truck 
drivers and bus drivers. All these employees work hard for the board of 
education and deserve more pay, but the female groups are paid less than the 
male groups simply because they are female, even though they are doing work of 
equal value to the board. We need legislation to take away that inequity. 


In another case, if you came with me today to the Ottawa Board of 
Education High School of Commerce on Booth Street in the city's downtown--a 
school which one member of your committee, Evelyn Gigantes, knows very well 
because she represents the area and has done a lot of good work on behalf of 
that school--I can take you to two sets of classrooms side by side in one wing 
of that school. In one set of classrooms, some of our predominantly male, 
regular secondary school teachers hired by the school principal teach a 
business studies program to adult students enrolled in the regular high school. 


Across the hall is predominantly female, adult, day school staff hired 
by the continuing education department and covered by a different contract 
with the board. These teachers teach adults who have come back to high school 
to get one, two and three credits they need for their high school diplomas. In 
fact, some of them are getting all their high school credits with us under 
this program. On an hourly basis, the adult day school teachers, who again are 
predaninantly female, earn only 60 per cent of what the regular secondary 
school staff, predominantly male group, earn even when all factors are counted 
in. 
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We might as well remind ourselves that all Ottawa Board of Education 
employees are represented by unions and negotiate new contracts on an annual 
or biannual basis. The gender-based discrimination, which I have described 
here and which exists in the board, needs new legislation to remove it. 


I hope this committee will recommend expansion of Bill 105 to cover the 
whole public sector. My school board will spend $198.5 million of public money 
in 1986, of which 20 per cent cames directly from the provincial government. 
We employ 5,500 full- and part-time staff in the city of Ottawa, making us the 
second largest employer after the federal government in that Citye 


In my opinion, it is a mistake to exempt public bodies such as school 
boards, hospitals and municipal councils from pay equity legislation. All that 
will be achieved is a continuation of the pay inequities which exist now in 
the public sector. 


I thank the committee for this hearing and look forward to any questions 
you might have. I wish you well, Mr. Chairman and the committee members, with 
your continuing work on Bill 105. I think it is very important work. 


The Acting-Chairman: Thank you, Mr. Smart. 


Ms. Gigantes: I would like to thank Mr. Smart for his presentation. 
It is interesting to have someone before us who has been through an equal pay 
case. Although I have heard the case to which you refer described from the 
librarians’ point of view, I have not heard it described from the historians’ 
point of view. Thank you for that. 


I would like to ask what you feel the reaction of your board would be. 
Having been through the process once and having looked at the situation of 
employees under the Ottawa board, you obviously feel quite strongly about it. 
What do you think the reaction of your board would be and, second, how do you 
think the way that might be financed would affect your board's view? 


Mr. Smart: To start with the last part of your question, my school 
board, along with all others in the province, is very strapped for dollars. 


Some trustees might react to the legislation first at that level and ask, ''How 
do we pay for it?" 


To come to the first part of your question, ''How would the board react?" 
I think a resolution moved at my board in support of this legislation and in 
support of the principle of equal pay for work of equal value would pass the 
board. There would be a Significant amount of discussion, but it would pass. 


It is interesting that no such resolution has ever been moved at my 


board by me or anybody else, and I think the effect of the legislation will be 
to start such discussion at the board. 


Ms; Gigantes: As one of the large school boards in Ontario, you must 
be aware of a submission made by the Association of Large School Boards of 
Ontario to this government against the application of the principle of equal 
pay for work of equal value. Can you explain what the relationship of your 
board is to that kind of submission? 


Mr. Smart: You have to understand the points of view coming to you 
from the Association of Large School Boards of Ontario. The exact relationship 
is that all boards that pay a fee to be members of ALSBO can send 
representatives, but not all boards do, and we do irregularly. 
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We did find that ALSBO's response to this piece of legislation, and more 
dramatically with its response to extended funding for separate schools in the 
province, was quite out of phase with opinion at our board. Although the ALSBO 
staff are very diligent and prepare long documents, you have to realize that 
in the past, with the extension case and with this case, they have got out of 
phase with the school boards they are supposed to represent. 


Ms. Gigantes: But the decision by ALSBO to make such a presentation 
or submission to the government would not have been raised at your board as a 
matter of course? 


Mr; Smart: No, it was not. 


Ms. Gigantes: Do you know how many of the members of ALSBO would 


have the same kind of loose link with the organization that the Ottawa board 
seems to have? 


Mr. Smart: The process is the same for all the boards participating. 
That is, ALSBO has regular plenary meetings and some committee meetings, but 
whether someone from our board would go would depend on the interest of the 
individual trustees and the availability of a particular trustee at a 
particular time. 


In other words, ALSBO has a very loose relationship with its individual 
board members, and some problems can occur. It would be good for those of us 
who do finance ALSBO to look at that to make sure there was a clearer, 
stronger connection between what the boards that make up ALSBO are thinking on 
any particular problem such as this and what ALSBO is saying about it. There 
is now a lack of congruence between major positions taken by ALSEO and what I 
perceive to be the opinions of the school boards. 


The Acting Chairman: 1 have one question, Mr. Smart. You in your 
presentation are not speaking on behalf of the board. 


Mr.-Smart: That is correct. I am speaking as an individual trustee. 


Mr. Callahan: Mr. Smart, I would like to ask you a few questions. 
You have been a trustee on the Ottawa board for how long? 


Mr. Smart: Since 1980. 


Mr.-Callahan: I understand where you are coming from, because in my 
own riding we had secretaries who were making less than the bus drivers, the 
janitors and so on. 


First, I would like to ask, from your experience in 1980, how did that 
inequity occur? Was it that the bus drivers’ union had more crunch in 
negotiating a collective agreement than the secretaries did, or were the 
secretaries nonunion? 


Mr. Smart: No. The secretaries were represented by the Canadian 
Union of Public Employees; I do not know from what date that stems. Our © 
custodians, for example, are in a separate union, but the bus drivers are in 
the CUPE local as well. 


I do not know the whole history. My perception is that the discrepancy 
stems from long ago and that it has to do with percept ions--which used to 
exist largely unquestioned but which now are obviously being questioned and 
set aside--that it was natural to pay women less than men. 
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Mr.-Caliahan: It was sort of a gender discrimination. Is that right? 
Mr. Smart: Yes. 


Mr. Callahan: But I imagine that built into that is also the 
question of the strength of the particular union and how it could negotiate a 
wage settlement for one group as opposed to another. 


Mr. Smart: That might apply in other situations. As I said, the bus 
drivers, truck drivers and secretaries are in the same local and all bargain 
one contract. 


Mr. Callahan: This might be a very naive statement, but it has 
always struck me as very odd. For instance, in my present capacity, I could 
not operate without the ladies working for me; they are essential people. I 
cannot understand why trustees would bring into the negotiating process that 
gender discrimination unless it was as a result of the negotiating process and 
you had free collective bargaining going on and it was negotiated badly by one 
union as opposed to the other. 


Mr. Smart: There is a process of realization. We are changing our 
ideas. Legislation such as this not only tells you what you must do about your 
employees but also leads to changes in perception. All of us have to go 
through that kind of rethinking. It was accepted that certain jobs would be 
paid less, and not very much attention was paid to whether the work was of 
equal value to what someone else was being paid; and it was accepted somehow 
that women could make do with less money. Those are perceptions with which 
people operated, and if they were ever valid, they are not valid any more. 


The Acting Chairman: Mr. Charlton has a supplementary to the last 
question. 


Mr:-Charlten: Mr. Smart, in the context of the question and your 
response, would it be fair to say, given that much older bias having been 
built into the system, that the past decade of very severe restraint both for 
municipalities and for school boards has severely limited the ability of any 
board or any union negotiating with a board to address seriously those 
built-in discrepancies? 


Mr.-Smart: Yes, I think that is true. In fairness to the CUPE local 
of the Ottawa board, it does put this issue on the table each year, and there 
is a redress available to trustees such as myself to say, ''Why do you not 
direct your negotiating team to be more sympathetic and to bring back 
proposals that include acceptance of this part of the CUPE bargaining 
package?"' Again, as an individual trustee, I will do something about that with 
our board in the future. But I think a simpler way to go would be to have this 
legislation cover school boards. 


Mr. Callahan: I will get to that in a second. I can understand your 
concerns, and before Mr. Charlton asked his supplementary, I was going to 
agree with you that the entire situation has changed. There are lot more women 
in the work force, and they are no longer just making pin money. Many of them 
are supporting their families and having a difficult time doing it. You are 
really talking about equal pay for work of equal value, which would be very 
nice to be able to implement if the consolidated revenue fund had an unlimited 
bottom. 


I would like to go to your experience as a trustee, which I am sure was 
much the same as my experience as a municipal council member. You had limited 
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funds; since those funds did not allow you to get into capital ventures or to 
keep your schools large enough for the students, you had to put in all sorts 
of portables and you had to bus people at great expense. 


11:30 


With respect to your suggestion that all these public sector people 
should be brought under a single bill, let us first look at it from the 
standpoint of the reality of things in terms of the dollars available. 
Secondarily, if you bring in a single bill, you will have at least had the 
experience of one bill to find out where the wrinkles and the difficulties are 
so you can make the next one a little better and amend the first one to bring 
16*into. line. 


Do you not see that as a reasonable process, given the fact that the 
bill as currently presented by the Minister of Labour deals with crown 
employees as opposed to those more localized situations that you people have 
to run the gamut for and have to find the bucks to deal with? Do you not see a 
real distinction between the challenges? There are going to be challenges, 
there is no question of that. 


My understanding of politics is that it is the art of the possible, not 
the impossible. First of all, if you do not bring them in separately you will 
not see the difficulties with the first one so you can improve the second one. 
Second, there is the question of whether you can receive the broad support of 
the public, which in justice and in fairness should be received. 


Do you not see sort of an uprising and a furore at least at the local 
level, and you guys are the closest form of government, if it has a tremendous 
financial impact on the process? You may find that your ratepayers may go 
absolutely bananas. 


Mr. Smart: To speak first of our particular financial situation with 
the Ottawa board, although it is not a desirable or attractive one, our 
present resources could allow us to pay equal pay for work of equal value to 
the secretaries of the board, who are numerous but not all that-- 


Mr.-Callahan: You are talking at current levels, without affecting 
the overall picture of capital fumding related to your plant and staff. 


Mr. Smart: We would have to make some adjustment, but we are 
probably talking about.400 employees at a cost of perhaps $2,000 or $3,000 
each per year. We could manage, even in the 1986 budget, to rearrange our 
priorities among the $198.5 million we are spending to achieve that. 


For us, it is a reasonable goal from all points of view, including the 
financial one. I have some sympathy. I understand what you are saying about 
phasing in and so on, and I have some sympathy for that. The fear exists, 
though, that-- 


Mr. Callahan: That it will stop there. 


Mr. Smart: Yes, that things are in a particular political situation 
in Ontario now that they were not in two years ago amd people are not sure 
where they will be a year or two from now. 


The people who care--and some people definitely have cared about this 
situation, not just in the abstract but in the pocketbook, for years--want to 
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see the government meet its commitments. In this instance, it is a commitment 
out of the accord. They want to see this government meet the commitment it 
made for a period of two years, which it said would date from May 28, 1985. 


As to gaining experience, there is enough experience with pay equity 
legislation in Canada and other jurisdictions around the world to enable us to 
devise a bill that would work. Certainly, all legislation is subject to review 
later. I guess I am disagreeing with the idea that we need to phase in this 
particular matter. 


The Acting -Chairman: Mr. Callahan, time is moving on. 


Mr. Callahan: I want to ask one more question. The thrust of it was 
that you have to recognize--and I think all of us would be naive if we did not 
recognize this reality--that if you do not gain public acceptance through what 
I would call a dry rum, as it were, you may have some difficulty. Let us say 
that we went the full gamut and brought it all in, the private sector at the 
same time, all in one go. I do not think anybody here, if he were going to 
speak of it in those terms as opposed to speaking to it in terms of the 
constituencies he is advancing, would disagree with that. By running for a 
full package all at once, you can run the risk, really, of acceptance out 
there not being there, even though it should be there in fairness. We 
understand it thoroughly, but I am not sure the public would necessarily 
understand that in a total package. 


Mr.-Smart: All I would say is that all the organized surveys of 
public opinion that have been undertaken in recent years in Ontario are 
strongly in support of this. 


Mr. Callahan: Yes, but that is until they see the first bill come 
in, and they will go bananas. 


Mr. Gillies: I just have one line of questioning, Mr. Smart, and it 
is regarding your comments in the brief about the teaching profession. Can you 
enlarge on that? I would have thought, and I have thought over the years, 
perhaps erroneously, that if there was one profession that would not benefit 
as much from equal pay provisions as many other occupational groups I could 
think of, it would be the teaching profession. I had not thought of a lot of 
gender bias in the wages paid to teachers, and yet the example you use in your 
brief is very compelling. 


Mr. Snart: This is a particular case. Our board, along with a number 
of other boards, particularly urban boards, has been moving more and more into 
adult education, adult basic literacy and so on. For the past five years, we 
have had an adult day school, but that program started with our continuing 
education department and it has in the past been regarded as part-time work. 
Most of the jobs, until five years ago, when we started the adult day school, 
actually went to our regular daytime teachers, who would teach a course at 
night and on Saturday and who would make some extra money that way. 


We found a demand, and it is our fastest-growing program now, for adults 
to come back and complete their high school during the daytime, sometimes with 
help from Canada employment and so on. It is a particular circumstance, if you 
like, but it exists in other school boards too. Because it was part-time work, 
this is one of the lead-ins to it. We have 45 teachers now in our adult day 
school; 40 of them are women and they are paid 60 per cent of what the regular 
Ontario Secondary School Teachers' Federation teachers are paid. 
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As a result of a decision last year that went to the Ontario Labour 
Relations Board, the OSSTF did gain the right to represent both groups of 
teachers, but they were under two different contracts. Thus, a small 
percentage of the 1,600 teachers in our OSSTF local are under this one 
contract, but they are almost all women and they are paid 60 per cent. The 
OSSTF is attempting to address that, but I describe the situation as it exists 
now. 


The Acting Chairman: Mr. Smart, time has elapsed. Thank you for your 
presentation. 


Mr. Smart: Thank you, Mr. Chairman and members of the committee. The 
best of luck with the very valuable work you are doing. 
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The-Acting Chairman: Next is Rita Lalumiere. This presentation was 
handed out this morning. There is a map of the Adult Occupational Centre, 
Edgar, on the front of it. Welcome to the committee. 


RITA LALUMIERE 


Mrs: Lalumiere: Good morning, ladies and gentlemen. I feel I am a 
little out of my element here. I am not used to public speaking or to 
appearing before committees. 


Mr. Callahan: Do not worry about it. We are out of our element too. 


Mrs: Lalumiere: I feet it is necessary to be here to state my views 
onachisébi lignes 


I am a seamstress and I feel it is a qualified profession. I feel we do 
not receive ample remuneration or recognition, given an analysis of what we 
do. I do not want to take up all your time on incidental things that 1 
do--they are listed in my brief--but I would like to stress--you will have to 
excuse me because I am very nervous--that I feel I have a lot of 
responsiblities. I feel I am a qualified individual. I feel our pay scale is 
very low in comparison to other trades people. For men such as carpenters, 
plumbers and electricians at the centre, their salaries range from $12 to $13 
an hour. My range is $9.17 an hour. Even our cleaners or food helper personnel 
make closer to $10 an hour. A hairdresser, or just about everybody else at the 
centre, makes more than I do. 


I have a very responsible position and I think I have proven my worth at 
the centre. I have been there for four and a half years. I have formal 
education in sewing. I have two years in dress designing. I have had about 40 
years' experience sewing in industry and have been in business for myself for 
five years doing repairs and alterations. 


We have 250 trainees at the centre, and I do all their sewing needs. 
That even encompasses when they get a little irate and tear their clothes or 
demolish things. We very often teach them a lesson by my putting them back 
together, that type of thing. I also manufacture drapes to specifications and 
do all the installations. My duties go on and on. I handle the draperies at 
the centre, even the washing facilities; I recommend how they are going to be 
cleaned or utilized. I have to act as liaison between maintenance departments 
and other personnel in my dealings. I have to cut material that costs up to 
$20 a metre and make these items with minimum waste. 
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As I said before, I do not want to take up your time giving you all 
these little details, but I want to stress that I have a job that takes 
responsibility and skill. At the centre, I am the sole seamstress in the 
department with nobody over me to give me any assistance. This is a big 
responsibility. I service my own machines. We have become so busy that we have 
had to update our sewing room considerably and have had to keep improving our 
machinery to keep up with the flow. We have had to add blind henmers, 
interlock machines, pressing tables and work centres. You can imagine the 
volume we do in a year. 


I feel it is bad that I have to be here. What is wrong with the system 
that we have to have this? There must be something lacking in communications. 
I have been trying for two or three years just to have my job evaluated to see 
whether they think I am justified in asking for more money, but they can hand 
me a criterion that says I have to have somebody working under me. I do not 
feel this is a fair analysis. If I am efficient, I can do a lot more work 
without somebody. I am being punished for that. 


I feel that a good hard look has to be realized in this profession, in 
the sewing. I do not think it has been given the dignity it deserves. For that 
reason, I feel I have to be here. 


You also have a copy of my work specifications and my work sheet. On 
these specifications and work sheets, from year to year they keep adding 
little wee things like "within the time limit." I have to have all my repairs 
done within a time limit. 


Now we make drapes to specification. These are all draperies handcrafted 
to each individual window. Prior to that, they did not have that type of 


service, but I have been supplying that and I am not receiving ample 
renumeration. 


That about covers what I have to say today. 


The-Acting Chairman: I am sure committee members would like to ask 
you some questions. 


Mrs: -Lalumiere: Yes. 


Mr. Wiseman: Rita, I just wondered about some of the comparisons you 
mentioned. I know a seamstress who works for an active hospital doing 
basically what you mentioned in the rehabilitation end of it. Have you checked 
out to see if people in those areas are getting basically the same benefits? I 
imagine the benefits are pretty good, more than they would be for a seamstress 
working for a store or something like that. 


Mrs. Lalumiere: Definitely. 

Mr.-Wiseman: To see how you compare with those people. The 
comparisons you gave were with carpenters, plumbers or something like that. As 
a lay person, I would be comparing the same job in another hospital setting. I 
imagine you are working with the Ministry of Community and Social Services. Is 
that it? 

Mrs: Lalumiere: Yes, it is. 


Mr. Wiseman: To see what they pay for the same job. 
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Mrs.-Lalumiere: Services in the public sector are quite ample. If 
the fees for these services were rated on a dollar value, I am sure they would 
realize we have diminished the costs. 


Mr. Wiseman: To satisfy yourself in your mind that you are getting 
paid equally with people doing a job in the same area. 


Mrs. Lalumiere: I do not think there is the responsibility. 


Mr. Wiseman: I was just going by this lady, who happens to be my 
son-in-law’s mother. She does that with the duties as you have outlined. I do 
not know, but I imagine there must be others you can compare with to see 
whether $9 and something an hour, plus the fringe benefits, is in the ball 
park, rather than compare with a carpenter or an electrician who may be in a 
different category. It is harder to compare apples and oranges. 


Mrs. Lalumiere: 1 have compared other fields. At most other centres, 
they usually do only one or the other field of work; they do not do drapery 
and clothing. My knowledge has to be very extensive. I have to know a little 
bit about tailoring, dressmaking, you name it. I have to know how these things 
go together. It is not very often you find a sewing department that does have 
this wide range of responsibility. 


Mr: Wiseman: All I am saying is that the smaller centres usually 
have one or two people. This is roughly a 60-bed hospital, and they do 
anything from mending nightgowns or whatever to drapery, sheets and so on. 
That is what I thought you might compare to see whether you are fairly treated. 


Mrs.-Lalumiere: I think you will find clothing is a lot dearer 
today. All your apparel is becoming more and more costly. There is more and 
more responsibility in dealing with that. The cost could be prohibitive to a 
centre such as ours if they were not kept in repair and they just discarded 
and replaced them. 
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Mr: Wiseman: They have asked for an evaluation of your job, and as a 
layperson, I was thinking that if you did some homework in the area such as 
you are doing right now and went back to them with four or five comparisons in 
the same line of work, it might help your case a little, instead of comparing 
it with that of a carpenter or an electrician. 


Mrs.-Lalumiere: It is a trade, is it not? 


Mr: -Wiseman: Yes. All I am saying is to compare trade for trade and 
duties for duties or as close as you can get. 


Mrs. -Lalumiere: Quite frankly, I am not even asking for that kind of 
pay equity. 1 am asking you to take a look at what you are doing to women. 
Because so many people learn to sew at their mother's knee, it is not credited 
as a profession. This is what I am asking you to do. I am asking you to look 
at it and evaluate it as it is seen in each particular job. 


I have compared some other centres. They usually have two departments, 
one for draperies and one for repairs, maintenance and care, uniforms and so 
on. 


The Acting Chairman: I think we have explored that area. Could we 
move on to Mr. Gillies? He has some questions. 
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Mr. Gillies: Could you review for us again the wage bracket you are 


in? “Teint oo oe 
Mrs: Lalumiere: It is $9.17. 
Mr.-Gillies: Is there a range, as far as you know? 
Mrs.-Lalumiere: I am at the top of the range. 
Mr. Gillies: That is the top of the range, $9.17? 


Mrs. Lalumiere: For a sewer 1. The criterion for a sewer II is that 
I have to have somebody working under me; so they have discredited that. 


Mr. Gillies: I see in your brief that you voluntarily teach 
trainees, but they are not reporting to you; they are not exactly working 
under you. 


Mrs. Lalumiere: No. I have had some working under me from time to 
time when we had a different system. We did not have the equipment that we 
have today. I had to have help. Over the years, I have trained some of our 
young students in dress designing as kind of a reward for helping me. 


Mr. Gillies: How long have you been at the centre? 


Mrs. Lalumiere: I have been at the centre for 10 years in May but 
only four and a half years in the sewing department. I was an occupational 
instructor prior to that, but I have an intolerance to plastics. We dealt with 
so many that I had to be transferred. 


Mr. Gillies: You are at the top of your bracket at $9.17. I see that 
a food helper makes in the range of $9.80 to $9.97. 


Mrs. Lalumiere: That is right off the street, with no qualifications 
and no responsibilities. 


Mr. Gillies: Their basic job responsibility would be what, assisting 
in the preparation or serving? 


Mrs. Lalumiere: Peeling potatoes, making sandwiches, whatever. 


Mr. Gillies: Can you outline for me the efforts you have made to 
have your position classification analysed? You said you have been trying for 
two or three years and have got nowhere. 


Mrs. Lalumiere: Yes. I have appealed to my boss on several 
occasions. I went to personnel. Our personnel manager looked in my shop and 
said: ''You do not follow the criteria. You do not have anybody under you. 
Therefore, I think you are being amply rewarded.'' Mind you, the personnel 
manager was moving to another facility; so he was not too enthusiastic about 
changing things at the centre. 


Mr.-Gillies: Have you approached anyone else in the management at 
the centre or just the personnel manager? 


Mrs. Lalumiere: Yes, the service manager, Glen McLinton, and my 
boss, who is a purchasing agent. She is a stand-in for filling out my time 
sheets and that type of thing. She assists me and helps to look over the 
situation. We discuss what we are going to do at the centre. Other than that, 
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she does not have the knowledge to assist me in any sewing needs or with my 
machinery. 


Mr. Gillies: What about your union? Have you approached it? 


Mrs. Lalumiere: I always thought the union wanted to go more in the 
grievance line. I like my job and I like being a civil servant. I want to be 
positive. 1 find that unions tend to be on the negative side. I would rather 
approach this on a positive level. 


Mr. Gillies: You do not feel you should have to canplain about it. 
You feel some sort of fair treatment should be a matter of right. 


Mrs.-Lalumiere: I think it should be. 


Mr. Gillies: The last question, which comes right back to what we 
are doing here, is this: Do you believe that if a system of equal pay for work 
of equal value were in place, it would show quite clearly the work you are 
doing is equivalent in skill, efforts, working conditions and responsibility 
to some of the others you have outlined which are higher paid? 


Mrs.-Lalumiere: Yes, I do. 


Mr. Callahan: There is no question the field you are in suffers from 
gender discrimination. That is probably not just the case within the 
government but broadly across the private sector as well, from my general 
experience. 


Mrs. Lalumiere: I believe so. 


Mr. Callahan: You would probably find difficulty if you were trying 
to compare equal work for work of equal value, because you would probably find 
they are making the same as you are in a sense; but you certainly bring before 
us a very genuine concern in terms of equity and justice for the 
responsibilities you seem to have. 


I was going to ask if you belonged to a union, because it sounded like 
you were not being too well served if that was the situation. I would have 
thought that cause could have been fought very admirably before your employers. 


Mrs.-Lalumiere: My first approach was to go to my own supervisor and 
plead my case. She is so busy with her own duties as purchasing agent, and I 
am just a small person. How much time is she going to devote to one person? It 
is hard to raise interests when you are only one person fighting for-- 


Mr. Cailahan: And when you like you job too it becomes very 
difficult. I can empathize with your position--not just yours, but probably 
that of people in a similar type of occupation across this province. Probably 
the only time we recognize it is when we put on our dress or pants in the 
morning and realize it did not fall out of the sky; it was done by people who 
were skilled. 


I am not certain whether the comparisons would be there to electricians, 
etc., but it sounds like a very inequitable arrangement. 1 appreciate your 
coming forward, because it does give me a great deal of food for thought in 
terms of the stark reality of the injustice, basically on a gender basis. 


Mr. Charlton: Part of what I wanted to ask has already been asked, 
but I would like to ask one additional thing. 
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Essentially, you said you have been attempting to have your employer 
analyse your position, to compare it more broadly with the other jobs in the 
centre. The response, as I take it from your presentation, has been to say: 
No, I am not going to analyse your position. You are a I, not a II, because 
nobody works under you.'' You are seying there has to be some mechanism in 
place to force that analysis to go on. 

Mrs. Lalumiere: Right. That is exactly what I am saying. 

Mr. Charlton: That is all you are asking for. 

Ms.-Gigantes: Following on some of the analysis suggested by Mr. 
Callahan, 1 wonder whether he meant to suggest that if someone doing this type 
of work in the public sector were compared to someone doing it in the private 
sector, there would not be much forward motion of the pay level. Is that what 
he was trying to suggest? 

Mr. Callahan: I say that without an extensive knowledge of it, but 
historically we have all heard what happens to seamstresses and people in that 
category; they are made to work very hard and yet the pay levels are not 
significant. I cannot categorize that as gospel, but that is my understanding. 


Ms. Gigantes: You are not proposing that we compare the public 
sector employee in this field with the private sector employee? 


Mr. Callahan: I do not think it would assist her. That is my feeling. 


Ms. Gigantes: That is not the object of equal pay legislation, in 
any case, is it? 


Mr. Callahan: I appreciate that. It is something of a similar-- 

Ms. Gigantes: As someone who has done both amateur sewing and 
amateur plumbing, in my view, amateur sewing takes a lot more skill. I am sure 
it does on the professional level too. 

Mr. Callahan: I cannot do either one of them; so I cannot comment. 


Mr. Gillies: Go to amateur law. 


Mr. Callahan: I am pretty good at that. I have been practising for a 
long time. 


Ms. Gigantes: I get paid the same as you guys for doing that. 

The Acting Chairman: Do you have any other questions, Mr. Callahan 
or Ms. Giana If not, I have one question. How many hours a week do you 
work? 

Mrs. Lalumiere: Forty hours. 

The Acting Chairman: Are there any other questions? I want to thank 
you for coming and sharing with us your experience and concerns. We appreciate 
it very much. 

Mrs.-Lalumiere: You have been very patient. 

The Acting Chairman: That ends the briefs for this morning. 


The committee recessed at 12 noon. 





STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
PUBLIC SERVICE PAY EQUITY ACT 
WEDNESDAY, SEPTEMBER 24, 1986 


Afternoon Sitting 


J-19 


(Sovernment 


Publications 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
CHAIRMAN: Brandt, A. S. (Sarnia PC) 
VICE-CHAIRMAN: Fish, S. A. (St. George PC) 
Charlton, B. A. (Hamilton Mountain NDP) 
Gigantes, E. (Ottawa Centre NDP) 

Hatey Cost es CYOLKabaste)) 

O'Connor, T. P. (Oakville PC) 

Offer, S. (Mississauga North L) 

Partington, Pe e(Brock PG) 

Polsinelli, C. (Yorkview L) 

smith, D. W. (Lambton L) 

Villeneuve, N. (Stormont, Dundas and Glengarry PC) 


Substitutions: 

Callahan, R. V. (Brampton L) for Ms. Hart 

Dean, G. H. (Wentworth PC) for Ms. Fish 

Gillies, P. A. (Brantford PC) for Mr. Brandt 
Mitchell, R. C. (Carleton PC) for Mr. Villeneuve 
Poirier, J. (Prescott-Russell L) for Mr. Offer 

South, L. (Frontenac-Addington L) for Mr. D. W. Smith 
Wiseman, D. J. (Lanark PC) for Mr. O'Connor 


Clerk: Mellor, L. 
Clerk pro tem: Arnott, D. 


Staff: 
Ward, B., Research Officer, Legislative Research Service 


Witnesses: 


From the Ministry of Labour: 
Silk Klein, S., Policy Advisor, Labour Policy and Programs 


From the Ontario Advisory Council on Women's Issues: 
Ion, S., President 

Ramkhalawansingh, C., Chair, Employment Committee 
Lane, M. E., Legal Counsel; with Dunbar, Sachs, Appell 


From the Ontario Chamber of Commerce: 
Gray, D., Chairman, Employer/Employee Relations Committee 
Kenny, W., Member, Employer/Employee Relations Committee 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Wednesday, September-24, 1986 


The committee resumed at 2:07 p.m. in committee room l. 


PUBLIC SERVICE PAY EQUITY ACT 
(cont inued ) 


Consideration of Bill 105, An Act to provide Pay Equity for Employees in 
Predominantly Female Groups of Jobs in the Public Service. 


The Acting Chairman (Mr. Partington): We are ready to commence 
proceedings this afternoon. The first presentation will be from the Ontario 
Advisory Council on Women's Issues. Would you care to come forward and sit in 
the chairs in front of the microphones, please? I mention before we get 
started, as I am sure you are aware, your presentation will be one hour in 
duration and will consist of your making a presentation to us and, I hope, 
allowing some time for members of the committee to ask questions about your 
presentation. Perhaps you can carry on and introduce yourselves. 


ONTARIO ADVISORY COUNCIL ON WOMEN'S ISSUES 


Ms.-ion: Good afternoon. Thank you for giving the advisory council 
an opportunity to express its views. 


My name is Sam Ion. I am the president of the Ontario Advisory Council 
on Women's Issues. Beside me is Ceta Ramkhalawansingh, chairman of our pay 
equity committee. On Ceta's right is Marion Lane, our legal consultant. Behind 
me, we have Sandra Kerr, the vice-chairman of the council; Dorothy Kirby, a 
member of the committee; and Bridget Vianna, our executive officer. 


The Ontario Advisory Council on Women's Issues is an arm's-length 
advisory body to the Ontario government on all matters pertaining to women. 
The mandate of the advisory council is to monitor legislation, policies and 
programs, make recommendations for new initiatives and stimulate public 
discussion throughout the province. 


Last February, the advisory council circulated broadly a draft response 
to the government's green paper on pay equity. On March 7, 1986, the advisory 
council sponsored an Ontario women's forum on pay equity that drew 
participants from across the province. Oral presentations at that forum and 
briefs subsequently received by the advisory council on the green paper have 
been reviewed and incorporated into this response. 


The advisory council has consistently supported the need for pay equity. 
Our concern with the government's green paper is that pay equity has been too 
narrowly defined and methods of implementation may undermine the objective to 
be achieved. Our objective is equal pay for work of equal value as a 
fundamental labour standard based on comparisons according to job content. The 
objective of the government, as illustrated in its basic premise and its 
proposed methods of implementation, is significantly more limited. We fear 
that pay equity as a fundamental goal of this government may be a pale 
imitation of the real thing. 
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As part of its research and public education mandate, the advisory 
council undertook a detailed study of Bill 105. As most Organizations have not 
yet completed their review of Bill 105, this additional analysis of the bill 
was undertaken by the advisory council at the request of women attending the 
pay equity forum. This response to Bill 105 will assist many Organizations as 
they prepare their own responses to this legislative proposal. We have 
subsequently in recent months been in contact with many organizations that 
have utilized our anaylsis in their own responses. 


Bill 105 epitomizes our concern. In our view, the proposed bill is an 
ingenious sleight of hand, an effort to meet the public demand for pay equity 
with minimal commitment to the fundamental principles of equal pay for work of 
equal value. It is an approach that will not provide real pay equity to the 
majority of employees within the public sector and that bodes ill as a 
precedent for pay equity implementation in the private sector. 


We have communicated our views on this bill to the minister responsible 
for women's issues (Mr. Scott) during several lengthy meetings. 


I now would like to have Ceta Ramkhalawansingh talk in terms of the 
recommendations we have made on Bill 105. 


Ms. Ramkhalawansingh: We note that in your ad for these public 
hearings Bill 105 provides for pay equity for only a limited number of female 
employees in the Ontario public service and does not provide for extension of 
the pay equity principle to the private sector. Precisely the point we wish to 
make is that the bill is significantly limited and does not address two areas 
we think should be addressed. 


The dual approach to pay equity undertaken by the government, one bill 
for the public sector now and another at some later unspecified date for the 
rest of the economy, is fundamentally misconceived. The advisory council 
regards equal pay for work of equal value as a basic labour standard-- 


Mr. Cailahan: Excuse me. I do not want to interrupt the speaker, but 
are you reading from the brief? 


Ms.-Ramkhalawansingh: Yes, I am. 
Mr. Callahan: Can you tell us where? 


Ms. Ramkhalawansingh: I am on page 3. We are not going to read the 
whole thing. We will be going through sections of it. 


Mr. Callahan: Perhaps you can tell when you are referring to it so 
we can follow along with you. It is page 3 of the brief. 


Ms. Ramkhalawansingh: The advisory council regards equal pay for 
work of equal value as a basic labour standard applicable to all employees. 
All ‘sectors will have their unique problems with implementation and all 
sectors should be required to put their house in order as soon as possible. 
Two separate bills such as are being proposed merely codify inequality in 
access to a basic standard and create an unjustifiable pay equity holiday for 
the bulk of employers at the expense of the women of Ontario. We urge the 
government to bring forward comprehensive pay equity legislation immediately. 


Our recommendations on this are that the government should table 
comprehensive draft legislation immediately, one bill for all sectors of the 
economy. 
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The legislation should regard pay equity as a basic labour standard, 
equally accessible to individuals and groups, and the draft legislation should 
ensure that the methods of implementation are broadly defined, so that equal 
pay for work of equal value is achieved. This, of course, means comprehensive 
enforcement mechanisms have to be in place, and it also means the government 
will have to consider a comprehensive employment equity strategy. I will not 
go into the details of this. Tied into these recommendations is the notion 
that you have to deal with a fairly broad definition of ''establishments."' 


At this point, I would like to turn to page 34, so we can get directly 
into our recommendations with respect to Bill 105. 


On February 11, 1986, the Minister of Labour (Mr. Wrye) tabled Bill 105, 
the Public Service Pay Equity Act. We congratulate the government on this 
initiative. 


Unfortunately, Bill 105 is an ingenious disappointment; ingenious in the 
sense that it offers the potential for wage adjustments in the name of pay 
equity for large numbers of Ontario public servants at the least possible cost 
to the public purse; ingenious also in that it perpetuates historical 
relationships between job classifications and thereby seeks the support of the 
powerful public sector unions; ingenious also in that the sense that the basic 
approach to implementation, if not the language of the bill and the timetable 
for pay adjustments, is simplistic and relatively expeditious. As a first step 
to pay equity in the public service, Bill 105 may have some value; as the 
total government approach, however, it falls very short of the real thing. 


The Ontario Advisory Council on Women's Issues is strongly of the view 
that Bill 105 will not provide pay equity to women in the public service. The 
title of the bill, its express purpose, its definition of pay equity and its 
operation indicate the limited application of the bill. We are concerned that . 
women of Ontario are not bought off by what can only be described as a pale 
facsimile of equal pay for work of equal value. The fundamental principles of 
bill 105 are so flawed that we wish to put the government on notice that Bill 
105 itself should be treated as an interim initial adjustment only. 


Our recommendations on this are that Bill 105 should be recast as an 
interim initial adjustment, subject to complete, accurate pay equity 
adjustments after a comprehensive job evaluation system has compared all job 
classifications--not groups of jobs; every single job--within the public 
service. All these jobs should be compared with each other rather than as 
contemplated with the current bill. 


The government should initiate immediately the development of a 
comprehensive job evaluation system within the public service and related 
agencies. An alternative is that Bill 105 should be sent back for substantial 
redrafting, or some consideration might even be given to withdrawing this bill. 


The language and format of the bill: The government has drafted a bill 
that is extraordinarily complex and convoluted. For example, there is a 
reference in section 7 to the development or selection of a job evaluation 
system and its application to positions in the predominantly female and 
predominantly male groups of jobs. This seems to indicate that all such groups 
of jobs will be compared. It is, however, misleading because that is further 
qualified under section clause 7(d) and subsection 5(1), which indicate that 
pay equity and the adjustments relate only to the representative job level in 
a predominantly female group of jobs. Actual comparisons between other groups 


of jobs are irrelevant. 
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The implementation timetable set out in section 11 is particularly 
incomprehensible. To decipher this section requires the use of a flow chart, 
and we will be doing that with you later. Given the limited number of 
bargaining units in the public service and the relatively small number of 
unorganized employees, there seems to be little justification for distinctions 
among the various plans. In Manitoba, all employees are covered by a single 
plan immediately. This makes sense, because many disparities in pay occur 
across bargaining units and between the organized and unorganized sectors. We 
feel the artificial complexities of all these various plans are merely 
mechanisms for delay. 


Our second recommendation is that: the language of the bill needs to be 
simplified and clarified so that it can be umderstood by everbody. Definitions 
need to be qualified and misleading references removed and, further, parts III 
to Vl--plan distinctions--should be removed. 


There are conceptual defects in Bill 105. The advisory council has 
applied the principles of pay equity to Bill 105, and the draft legislation 
clearly falls short of our expectations. We are concerned by the bill's 
objective, the limited coverage, the preoccupation with gender predominance at 
the expense of job content, the exclusions, the minimal pay adjustments, the 
scheme for implementation and the mechanisms for enforcement. All these will 
seriously limit the possibility of achieving pay equity. 


We note that the primary focus of the bill is not comparisons of job 
content, as equal value requires, but gender predominance. We are adamantly 
opposed to statutory criteria for gender predominance. The proposed criteria 
for predominantly female--60 per cent--and predominantly male--70 per 
cent--are arbitrary and restrictive. They can create a new quota system that 
will undermine all employment equity initiatives. 


The potential for additional designations by agreement or by regulation 
is an illusory offer of flexibility. The government, which is the employer, or 
the government wearing the hat as Lieutenant Governor in Council passing 
regulations, has a veto over any extension or designation. Neither process is 
subject to debate in the Legislature, and there is no right to inclusion. 


In addition, Bill 105 provides no opportunity for unorganized workers to 
initiate extended designations. Given that the government now appears 
committed to statutory gender predominance guidelines, what expectation can we 
have for the future that the government will be much more liberal in its 
approach on a case-by-case-basis? 


Our recommendation here is that pay equity should be available to 
everyone in the public service on the basis of job content. I refer you here 
to the current employment equal pay provisions in the Employment Standards 
Act, which looks at job content and not at the individual. This leads us to 
the title and the purpose of the bill. References to gender predominance 
should be deleted. Therefore, it also follows that no gender predominance 
guidelines should be codified by statute. 


With regard to groups of jobs and representative job levels, the bill 
explicitly addresses only discrimination between groups of jobs. It provides 
ho opportunity for individual comparisons--one woman versus several men or 
several women versus one man. We are limited by those codified percentages and 
so on. 
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The bill is even more restrictive, because it provides for pay equity 
comparisons between only ''the representative job level in a predominantly 
female group of jobs.'' We assume that this means the lower levels with the 
greatest number of employees. In other words, within each group of jobs only 
one comparison will take place. 


What this means is that the existing hierarchy between all jobs is 
maintained, and adjustments will take place only for that representative job 
level and apply to all the other jobs within a sequence. Thus, even if 
inequities can be demonstrated between other jobs within an occupational 
hierarchy, nothing can be done about it, given the way in which this 
legislation has been drafted. 


The basic flaw in the government's approach is that Bill 105 does not 
anticipate one actual job evaluation scheme applied to all jobs or 
classifications within the public service, nor does it anticipate actual 
comparisons between all jobs or classifications within that scheme. We feel 


that Bill 105 codifies one approach to job comparison, and that comparison is 
that representative job level. 


Our recommendation 4 is that pay equity in the public service should be 
based on a comprehensive job evaluation scheme and actual comparisons between 
all jobs or classifications within that scheme. The comparison of benchmark 
jobs and the related across-the-board increases approach imposed by Bill 105 
should be redefined as an interim initial adjustment only, pending the results 
of a comprehensive evaluation scheme. 


Exclusions: We are opposed in principle to any statutory exclusions, so 
that section 8 of Bill 105 should be deleted. 


Pay adjustments: The proposed statutory provisions with respect to pay 
adjustments are minimal, and we have detailed on page 42 the problems with all 
of these. Our recommendation 6 on page 43 is that the method of wage 
adjustment should not be codified at the lowest comparable job rate. 


Subsection 5(4) of Bill 105 should be deleted. 


Subclauses 11(3)(a)(i) and 11(3)(b) (i) of Bill 105 should provide for 
immediate first adjustments other than on the 1988 and 1987 dates that are 
proposed. This 18-month delay should be deleted. 


If part V and part VI plans are to be phased in, which we oppose, the 
first adjustment in clauses 11(3)(c) and 11(3)(d) should not be tied to last 
payments in earlier plans. 


If you are having trouble understanding what all these parts in all of 
these sections mean, can you imagine what difficulty employees are going to 
have understanding what all these parts mean? This is what we mean by saying 
the bill is unnecessarily convoluted and detailed. Really, what we are 
attempting to do is very simple. 


We feel Bill 105 should require back pay adjustments from the date of 
proclamation. There should be a legal obligation for payment when the law goes 
into effect. 


Subsection 11(7) and clause 19(2)(m) of Bill 105 should be deleted. 


Time frame for the development of pay equity plans: Depending on how the 
bill actually applies to various bargaining units and unorganized groups of 
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jobs, any pay equity may not be available until several years down the road, 
when the part VI plans become fully effective. We have concerns about the time 
frame proposed for developing the plans. That is on page 44. 


The 90-day time frame for filing plans appears to substantiate our 
suspicion that the comparisons will be conducted in a perfunctory fashion. How 
do you develop a plan in 90 days? we would like to know. In our view, more 
time is required at the earlier development stage and less time for the first 
adjustments. 


The role of unorganized employees: Bill 105 is also weak in its 
treatment of the unorganized sector. The bill makes no provision for the 
participation of unorganized workers in developing pay equity plans. The 
Manitoba Pay Equity Act, by contrast, creates a role for employee 
representatives acting on behalf of unorganized workers. 
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On page 45, when we get to the rights of employees--we have reviewed the 
many amendments the government has tabled--we note from our original brief 
that three very minor amendments have been made. One is to provide protection 
from reprisals for employees who make complaints. However, the other two 
issues we have raised here are with respect to posting requirments for the 
plans--the posting requirements in the amendment applies only to the 
unorganized sector--and from what we see, there is no requirement for public 
access to these pay equity plans. 


Therefore, our recommendations with respect to all these issues are that 
the timetable for the development of pay equity plans should be extended in a 
way similar to the Manitoba model to allow for a comprehensive job evaluation 
scheme and actual comparisons among all jobs-- 


Mr. Callahan: May I jump in on that last one? I believe public 
access to pay equity plans filed with the commission is in the legislation. 


Ms. Ramkhalawansingh: It does not say "public access.'' 


Mr. Callahan: I am sorry? 


Ms. _Ramkhalawansingh: I do not think it says "public access." I 
think it refers to “employees' access." 


Mr. Callahan: I read through it and I thought I had found it. 

Ms. Lane: My understanding is that the recent amendment that is 
expected to be tabled is going to restrict that to employers, employees and 
bargaining units. 


Mr. Callahan: The existing act does contain that. 


Ms. Lane: Indeed it does, but I understand the amendment is limiting 
that. 


Ms. Ramkhalawansingh: Alternatively, the benchmark comparison should 
be restructured as an interim adjustment. 


Bill 105 should be amended to provide for- the participation of 
unorganized workers through employee representatives, as in Manitoba, and Bill 
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105 should be amended to protect the rights of employees, such as those just 
described. 


Page 4/7, administration and enforcement: The government has not fully 
appreciated the complexity of creating mechanisms to enforce rights against 
itself, or perhaps it has. We are opposed to ministerial intervention to 
appoint a single arbitrator, and perhaps even a second arbitrator, to resolve 
an impasse in developing parts II1 and V plans under section 13. 


The minister is a member of the government and, as employer, is party to 
the proceedings. There is an inherent conflict of interest which may make the 
appontment of an arbitrator or a particular nominee subject to extraneous 
political considerations. There should be an automatic referral to tripartite 
arbitration as a matter of right. The arbitration board should be chosen in 
the usual fashion with employer and employee representatives and an 
independent chairman. 


Our reconmendation 8 is that subsection 1(1) of Bill 105, the definition 


of ‘arbitration,'' should be amended to provide for a tripartite arbitration 
board. 


Section 13 of Bill 105 should be amended to provide for referral to 
tripartite arbitration as a matter of right without reference to the minister. 


Section 13 of Bill 105 should be amended to set out the specific 
remedial powers of arbitration boards, including the power to make binding 
orders, and to provide that such orders have the same effect as orders made by 
the Pay Equity Commission under subsection 20(4) and are subject to 
enforcement as a court order as in section 21. 


An independent commission: It is absolutely vital, for the credibility 
and legitimacy of the entire program, that the Pay Equity Commission actually 
be and be seen to be independent of the government. It should have its own 
resources and be free to exercise its powers and deploy what staff it requires 
without reference to the government, which we must remember is the employer. 


Although it would be useful to have access to government services and 
facilities if the commission deems it necessary, the commission should not be 
required to use such facilities or to depend on secondments to perform its 
functions. Similarly, the commission should not have to seek Management Board 
approval to engage professionals or experts on contract. The reason is that 
these experts may well be hired to testify against the government as employer. 
We feel that absolute independence is necessary. 


Although this may be a customary practice with respect to other boards 
and agencies, it is inappropriate when the government itself is a party to the 
proceedings. Our recommendation 9 is that subsection 17(6) of Bill 105 should 
be amended to provide that the commission shall have its own independent 
resources and may use government services or facilities if appropriate. 
Subsection 17(7) of Bill 105 should be amended to delete any requirement of 
Management Board approval; the commission should have substantial independence 
and be directly accountable to the Legislature like the Ombudsman. 


The role of the commission: The intention of Bill 105 is that the 
commission assume a supervisory, proactive role in implementation and 
enforcement, yet there is no provision for an ongoing supervisory role for the 
commission. We note, for example, that section 26 of Bill 105 does not empower 
the commission itself to initiate complaints for gender-based compensation 
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There is also some confusion in the roles Bill 105 assigns to the 
commission. On the one hand, the commission has a duty to review every pay 
equity plan filed with it and to decide whether it complies with the intent 
and purposes of the act. It also has the power to impose plans. At the same 
time, it has the power to inquire into, investigate and determine complaints 
under part VIII. How can the commission, which is charged with review of all 
plans, then sit in judgement on matters in which it has already participated? 
We feel, therefore, that it is imperative an independent tribunal be created 
to deal solely with the adjudication of all disputes. 


Our recommendation 10 is that the ongoing, proactive role of the Pay 
Equity Commission should be examined and powers defined accordingly, including 
the power under section 26 to initiate complaints and that an independent 
appeals tribunal should be established to adjudicate complaints. 


Right to a hearing: The advisory council is particularly disappointed 
that Bill 105 does not provide an absolute right to a hearing. The right to a 
full hearing, including an opportunity to know the case against one, to 
present one's case and cross-examine witnesses is essential to the procedural 
fairness now widely acknowledged by the courts wherever statutory rights are 
at issue. 


Our recommendation 11, therefore, is that subsection 18(6) should be 
amended to provide an absolute right to a hearing and that Bill 105 should 
specify that the Statutory Powers Procedure Act applies to all proceedings 
before tripartite arbitration boards, the commission and the tribumal under 
this act. 


Complaints: The provisions for complaints set out in part VIII are 
particularly restrictive; they specify limited types of complaints and impose 
strict limitation periods. In our view, this approach to complaints is 
misconceived, and our reasons are detailed there. 


Our recommendations, which are on page 53, are that section 25 of Bill 
105 should be amended to delete specific references to types of complaints and 
the proposed limitation periods; the general complaints provision of section 
26 should apply immediately upon proclamation, and provision should be made 
for third-party complaints and commission-initiated complaints; part VIII 
should include an absolute right to a hearing of complaints and protection 
from reprisals. 
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Assorted complaints regarding implementation and enforcement: We have 
here some very general issues we would like to raise. 


The subsection 1(1) definition of "compensation" is a good one, and we 
do not ever want to see the government amend this definition of compensation 
by the Lieutenant Governor or by regulation of the government. Therefore, the 
powers set out in subsection 28(1) should be deleted. 


The subsection 1(1) definition of “group of jobs'' is not adequate. 
Section 2 should provide that this act has primacy over all other acts 


and should include related collateral amendments to the Ontario Crow 
Employees Collective Bargaining Act and the Public Service Act. 
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Paragraph 19(2)(1) should be amended to enable employees also to apply 
for extended designations. I believe only employers have that right. 


Subsection 22(2) allowing for reconsideration of decisions has 
significant potential for abuse. 


Our recommendation 13 is that amendments should be made as indicated to 


paragraph 19(2)(1), section 21 and subsection 22(2) and that clauses 28(1) (b) 
and (c) should be deleted. 


I gather from the recent discussions in the paper that there is some 
agreement with some of the conceptual flaws we have discussed. Two issues we 
would like to raise have to do with coverage and the need for employment 
equity. 


With respect to coverage, there is considerable concern that the bill 
does not extend to the broader public sector. It is our position that the 
remedy offered by Bill 105 is minimal in any event and can be regarded only as 
a first step. If we were to extend the approach to the broader public sector, 
we do not believe this would be unduly disruptive and in any event, what we 
would find in the broader public sector is much more likely to be helpful with 
respect to what the government may attempt to do in the private sector. 


If we extend to the broader public sector, we think the government could 
also implement contract compliance programs through the various agencies and 
organizations which purchase goods and services from various organizations. 
They could also implement contract compliance programs which would require 
those people who receive funds from them to implement pay equity plans. 


This also relates to our definition of "establishment ,'' which we feel 
should be as broad as possible and should include a corporate definition of 
"establishment." 


Our reconmendation 14 is that Bill 105 should be extended to include the 
broader public sector as defined by the wage restraint laws and that contract 
compliance within the public sector should be implemented immediately so that 
organizations which purchase goods and services from the government should be 
required to implement pay equity. 


With respect to employment equity, we all know pay equity is only a very 
small part of the employment equity package. There are many other factors that 
impact upon the wage gap between men and women which can be addressed only 
through a comprehensive employment equity program. Therefore, the Pay Equity 
Commission should be named the employment equity commission and charged, among 
other things, with the supervision of mandatory affirmative action plans 
within the public service. 


Our recommendations with respect to this are that the Pay Equity 
Commission should be renamed the employment equity commission charged with the 
administration and enforcement of all employment equity issues and that Bill 
105 should include mandatory affirmative action. 


In the front section of this brief, on pages 27 and 28, we have defined 


what we see as a comprehensive approach to employment equity. 1 refer you to 
that; we will not go through it with you. One of the reasons for including 
that in this document again, as we noted at the beginning, is that there 
should be one bill. This is a labour standard. We should be looking at job 
content, not at the sex of people who perform various jobs, and we should be 
looking at a comprehensive employment equity program. 
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I would like to ask Marion Lane to take us through that very complex 
flow chart that one has to look at in order to read this particular 
legislation. 


The Acting Chairman: I might just indicate that a little more than 
20 minutes are left. Bear in mind the committee does want to ask some 
questions. 


Ms. Lane: That is fine. I will not take very long. 


I would like to pass out a preliminary schema for the time frame because 
I think it is helpful. As you can see from this preliminary schema, even at 
its best, it is going to take many years for this proposal to be implemented. 
When we undertook our consultation with respect to Bill 105, we were advised 
by people who will be implementing it themselves that a good proportion, over 
90 per cent, of most jobs will be covered in the first round of negotiation, 
in the first plan. 


The majority of people are unionized and those unions cover a large 
number of the prospective employees. Therefore, the part III plans will cover 
a good number of people. Where people will be excluded--for example, 
secretaries who are in confidential positions and are not part of the 
bargaining unit for that reason--nevertheless, they will be evaluated because 
it will be necessary to do so at the first stage. 


We were also advised that there is not going to be a large number of 
plans. Given the fact we are doing a comparison of representative job levels 
only, there is not going to be a significant number of plans to cover all the 
various sectors that are involved. We do not know for sure exactly how many 
there will be, but there is not going to be a large number. 


Given that is the case, we do not understand why it is necessary that 
this be dragged out for many years and why we in Ontario cannot adopt, as was 
adopted in Manitoba, one comprehensive scheme at the very beginning that 
applies to both bargaining units and nonbargaining units and that all would be 
implemented immediately. 


Even if you look at the relevant section, section 11, you can see that 
it is going to be 90 days to develop a plan and then you have to have the 
first adjustment made within 18 months. There seems no justification for that 
18-month delay. Subsequent adjustments are at the rate of one per cent a year. 
It is the same thing with the part IV plans, which are for the nonbargaining 
units. If you turn to the part V plans, which are the joint plans involving 
all bargaining units, and then the part VI plans, which are comprehensive 
involving everybody, you see that the first adjustments there are not going to 
be paid out until 12 months or 18 months after or when all the adjustments 
under the previous plens are paid. 


Again, the potential in the future is very significant. If there is a 
delay in paying out part III plans or part IV plans, there will be no first 
adjustment on part V or part VI plans until all those previous plans have been 
paid out. 


The time scheme here, even as abbreviated by the paper, could extend 
into 1991 and 1992, depending on when the part III and part IV plans are paid 
out. In our view, this is incredibly complex for what, if you bring it down to 
its bare bones, is a relatively simplistic comparison of representative job 
levels. Those representative job levels could be adjusted relatively quickly, 
pending a comprehensive job evaluation which is what we would like to see. 
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Mr: Gillies: I thank the council very much for its presentation. 
Many of the changes you have proposed in your brief closely parallel the 


amendments our party has proposed. You would almost think we had collaborated 
on them. 


Mr: Poirier: Almost. 


Mr. Gillies: In fact, we did not, because I announced our position 
back in April and this paper came out in June, I believe. 
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Ms. Ramkhalawansingh: We prepared our very first response to some of 
these issues at the end of January because, as you will recall, we had our 


meetings in early March. 
MrseGilijjes=s-Yes, that*is right: 


I have just a couple of questions. One deals with the question of 
organized and unorganized sectors of the public service. Can you tell us a bit 
more about the Manitoba scheme? The minister maintains that the amendments we 
are proposing would be very difficult because of the mix of organized and 
unorganized workers in the broader public sector. Your brief seems to indicate 
it is not a problem. I wonder whether you can tell us a bit more about that. 


Ms. Lane: I guess I would like to know what difficulties have been 
experienced in Manitoba, because it seems to me that in Manitoba, first of 
all, the umorganized sector is included, and there is a somewhat longer time 
frame for developing their plans, but it is only an extra year from what the 
other ones are. It includes the broader public sector and, in our view, that 
seems appropriate. Ceta has discussed why the broader public sector should be 
brought in. 


Our view is that they have allowed for unorganized employees to 
participate in the development of a plan. Manitoba has done that. It is set 
out by regulation how they would be elected and so forth and become employee 
representatives. They have the same powers and the same obligations as a 
regular bargaining unit. We do not understand why that could not be used as a 
model in Ontario as well, because Bill 105 leaves the development of 
unorganized plans to the employer, so that government is responsible for 
developing plans for the unorganized sector. We do not think that is 
appropriate. It provides for no representation. 


The other issue that comes up within Bill 105 is that it is, again, the 
employer who can request that a designation be extended to a group for the 
gender predominance issue, and there is no opportunity for unorganized 
employees to make that request. They are dependent on the government to do 
that, whereas in Manitoba the unorganized representatives are considered 
partners in the development of a plan and they have the same obligations and 
responsibilities. That is not true here. 


The-Acting-Chairman: Mr. Polsinelli has a supplementary to that 
question. 


Mr. Polsinelli: Mr. Gillies, with your permission, it deals with the 
Manitoba plan. Would you not agree that there are many similarities between 
the Manitoba plan and the proposed Bill 105 that we have before us, and also 
that there are some respects in which this bill goes further than the Manitoba 


J-12 


plan? I refer you specifically to the absolute cap on the adjustments in the 
Manitoba plan, which fixes the adjustment at one per cent of payroll to a 
maximum of four per cent, whereas this is open-ended. Manitoba has also taken 
a two-stage approach with respect to the narrow public sector and the broader 
public sector that is very similar to the approach we are contemplating for 
Ontario. 


Ms. Ramkhalawansingh: There is one major difference between the 
Manitoba plan and the plan proposed here, and that is that the Manitoba plan 
contemplates a comprehensive job evaluation scheme. Thus, notwithstanding the 
fact that they are using gender predominance and so forth, which is similar to 
Ontario, at the very least they are conducting that complete evaluation so 
that one assumes that at some point down the road they will be in a position 
to make those further adjustments that would be necessary. 


Ms. Lane: That is a fundamental difficulty. We do not get toa 
comprehensive comparison, and even then it is not based on evaluation. We 
never do a comparison based on actual job evaluation in Bill 105. That is just 
not contemplated by this scheme at all. It is a comparison of the 
representative job levels only, and all the other comparisons that may be 
possible are defined out of the legislation. In that way, Ours is much more 
restrictive; it is much more notional than something that is based on actual 
comprehensive job content. 


Mr.-Polsinelli: My point was a fairly simple one in the sense that 
you made quite a few references in your submission to the Manitoba scheme--I 
apologize for missing half of your submission, but I will read it at a later 
point--but there are positive aspects of the scheme that have been implemented 
in the Ontario plan. There are perhaps other aspects of that scheme that we 
have chosen not to implement. In some ways, our legislation goes further; in 
some ways, our legislation is different from the Manitoba scheme. That was 
basically the point I as trying to bring across. 


The Acting Chairman: Can we go back to Mr. Gillies? 


Mr. Polsinelli: Thank you, Mr. Gillies. I appreciate your 
understanding. 


Mr. Gillies: Not at all, Mr. Polsinelli. 
Mr.-Polsineili: After you, Gaston. 


Mr. Gillies: After you, Alphonse. Let us go back to the question of 
gender predominance. I go back again to the comments made by the minister 
yesterday. He does not feel a true pay equity scheme can be implemented 
without the overriding consideration being the gender issue. In other words, 
to him, the issue seems to be the concentration of females in certain types of 
employment and then, if you will, the systemic discrimination in terms of wage 
rates. How do you reconcile that with your view, one for which I have a lot of 
sympathy, that what we should be looking at is the content of jobs? 


Ms. Ramkhalawansingh: There are some gross inequities within the 
existing pay schemes. What one can do is use gender predominance for research 
purposes; one would use it to identify where the problems are. Actually to use 
that as a basis for providing a right and as the basis for making adjustments 
is ridiculous. You use that to identify the problem; you do not necessarily 
use it as the way of solving the problem. 


Jan 


The way in which you go about solving the problem is completely 
different. You do your comprehensive gender evaluation system, you look at job 
content and you adjust the wages on the basis of what a person does, not what 
her sex is, what the position is, how long she has been in a particular job, 


or the relative percentages. That seems to me to have nothing to do with 
fairness or equity. 


Ms. Ion: If you looked at the content of the jobs, the inequities 
would be glaring. 


Mr.-Gillies: You believe that the gender predominance yardstick 
could almost exacerbate some of the inequities, perhaps by encouraging 
ghettoization? 


Ms. Ramkhalawansingh: It may not necessarily encourage 
ghettoization. What it does is provide a first step for solving a problem, but 
it does not replace the need for doing a comprehensive equal pay for work of 
equal value program or actually looking at pay equity in its real sense. It is 
an emotional sop to the problem. 


Mr.-Gillies: Can we talk about time frame for a moment? I wonder if 


we could draw upon your knowledge and research into Manitoba. How long did it 
take them to set up their scheme and get it working? 


Ms. Lane: My understanding is that they still are. For the narrow 
public service, it is one year to develop the plan and then another year to 
implement. For the broader public service, it is two years to develop the plan 
and then implementation following that. Remember, they are dealing with a 
broader public service, including hospitals and universities and the whole 
range of publicly funded agencies, which are not included in this bill at all. 


Mr. Gillies: Yes, although we propose to include them. Did they put 
both the narrow and broad public service in one bill but with two different 
time frames for implementation? 


Ms. Lane: Yes, they did. 


Mr: Gillies: I see. That is an intriguing idea. One further 
question, if I may, on the nature of the commission. This is the question of a 
truly independent commission as opposed to administration from within the 
government. Can you give us any information on the experience in other 
jurisdictions in that regard? How are they doing that in Manitoba? How are 
they doing it in Quebec and in the federal jurisdiction? 


Ms. Lane: In Quebec and in the federal jurisdiction, the right to 
equal value is built into their human rights legislation--it is a different 
kind of right than what we have here--and it is administered by their human 
rights bodies. They are not, necessarily, proactive in the same way as what is 
being proposed in Bill 105 or as what we would like to have. 


Ms. Ramkhalawansingh: They are complaints-based. 


Ms.-Lane: Complaints-based only. My understanding of the Manitoba 
scheme is that they have tried to set up an independent pay equity commission. 
I am not quite sure of the mechanics, whether it has access to government 
funds, is limited in any particular ways or whether it is required to use the 
civil service. I do not know the details of that or whether that is even 
spelled out in their legislation. 
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What concerns us is the explicit details that are in Bill 105, which 
mean that even if you were going to hire a contractor for a small job to help 
you evaluate a plan, you are required to go to Management Board for approval 
of that. The requirement that you ''shall'' use the Civil Service Commission 
rather than you ''may'' use it may impose a straitjacket on the commission. 
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Mr. Gillies: I hope we will be able to address in the amendments 


some of your concerns. 


Ms. Gigantes: Thank you for your presentation. You have given us 
plenty to chew over here. There are three areas I would like to follow up. 





The Acting Chairman: Excuse me. Some members of the committee cannot 
hear. 


Ms. Gigantes: You are kidding. Is that better? 


The Acting- Chairman: Yes. 


Ms. Gigantes: In terms of dealing with this bill, you suggested that 
we should consider possibilities ranging from withdrawal and starting all over 
again with one bill for the whole work force through extending the bill to 
trying to make the bill work as it exists in the framework described in the 
bill, in other words, in the 1.5 per cent of the work force that the bill 
identifies as its subject. 


If given your druthers, what would you like to see? I am sure you are 
aware of the whole discussion that went on yesterday, where we proposed on the 
opposition side to extend the bill to cover the public sector that had its 
wages restrained in 1982-83. The minister is making grumblings about how the 
opposition is out to sabotage the bill and about how this whole effort may not 
be workable from the government's point of view. What is your view on that? 
What is the best you are looking for in this process? 


Ms.-Ramkhalawansingh: The best we are looking for is clearly 
outlined in our recommendations, and we have laid out the options. At the very 
minimum, the government, in making a decision about amendments or expansions, 
has to provide some protection and same indication with respect to pay equity 
for the public service. At the very minimm, it has to indicate its intention 
to do that. 


Ms; Gigantes: When you use the words "'public service," do you mean 
the broad public sector? 


Ms. -Ramkhalawansingh: I think it is clear in our brief that we make 
reference to the broader public sector. I think that if the bill is 
withdrawn--of course there are no protections available to anybody, and that 
is our concern with its withdrawal. If that happens, will it ever see the 
light of day again? Will anything come forward? We throw that in as a 


possibility, but I am not sure we necessarily want that to happen. We would 
like to see a better bill. 


Ms: Gigantes: Yes, so would we all. You will be amused to know that 
you are not the only people who say ''public sector" and mean public service or 
vice versa. Ministries have done that too. They constantly refer to this as 
the pay equity bill for the public sector. It is not. 
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Ms. Ramkhalawansingh: The concern around extending it to the broader 
public sector is a political concern, which is that if it is extended to the 
broader public sector, given the pressures that will be brought to bear upon 
the government from the private sector, does it then mean that, since we have 
it for the public service and the broader public sector, the private sector 
will therefore be off the hook? 


That is a political consideration. They will have done it for the public 
sector. Then next fall we can carry on with the private sector stuff ad 
infinitum, ad nauseam, and never do anything with it. This is a political 
judgement that the opposition parties have to make in considering broadening 
at this stage. There are pros and cons on both sides. 


Ms. Gigantes: What would you have us do? 


Ms. Ramkhalawansingh: We would like to have the government write one 
bill for everybody and we would like to have a bill which has no gender 
predominance and which has comprehensive job evaluation. Moreover, we would 
like to have a bill with all sorts of other things in it. We would like to see 
a definition of pay equity and enforcement systems for pay equity that 
actually mean something. I am not personally convinced that, with its present 
definitions and exclusions and all the limitations upon it, this bill will 
actually do a whole lot. 


Ms. Gigantes: It seems to me more like a bill designed to set up 
four-year pay equity plans than anything else. That seems to be the object of 
the bill. 


Ms. Ramkhalawansingh: We have communicated all our concerns to the 
ministry responsible for women's issues. 


Ms. Gigantes: Fram your discussions with the minister or ministers 
you have spoken to recently, did you get any indication of when you might 
expect private sector legislation? 


Ms. Ramkhalawansingh: He just said in the fall. 
Ms. Gigantes: We heard that last fall. 


I have one more question that has to do with unorganized workers. While 
I have a great deal of sympathy with your concern to have unorganized workers 
participate in the plan, when I think about that in very practical terms, I 
begin to wonder whether we are not saying things that will lead people down 
the garden path where they will run into some thorny bushes. 


We know that people who have made complaints under existing equal pay 
for equal work legislation have been fired successfully and without 
repercussions in Ontario. The administration of that act has been a lot less 
than one might desire or than most people expect is actually happening in 
Ontario. 


When it comes to a question of unorganized workers being called upon to 
select spokespeople to participate in the plan, I wonder about the reality of 
a partnership in the discussions and whether the people who get into 
discussion and perhaps confrontation with an employer over an equal pay plan 
might not find themselves eased out of jobs or have the work place made 
intolerable for them. 
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Ms. Ramkhalawansingh: I think your concern is real. If you review 
the front section of our brief, where we talk about the private sector, the 
issues also apply here. 


We make the point that there are minimal labour standards in the 
province and that some efforts should be made to encourage unionization and so 
on. There is a problem with employee rights across the board, notwithstanding 
whether they are organized or unorganized. 


Altogether I do not think there is a very healthy attitude towards 
employee rights in this province, which is not necessarily going to be solved 
by providing protection in this legislation. 


Ms, Gigantes: I can see where organized workers, particularly in 
large groups such as the Ontario Public Service Employees Union, the Canadian 
Union of Public Employees and so on, would feel some sense of security about 
coming forward to negotiate a plan, but when I think of people, particularly 
women who are not organized even in the public sector, coming forward to try 
to do that, I wonder whether we are not saying nice words that could end up 
costing people a lot. 


Ms. Ramkhalawansingh: But if there is a right to it enshrined in 
legislation-- 


Ms. Gigantes: There is a right for equal pay for equal work 
enshrined in legislation now, as you know, and it ain't working. 


Ms. Lane: Part of that is because you need some support groups or 
statutory support for third parties that want to assist unorganized workers. 
That is one of the problems with Bill 105. It does not provide any legal 
status to employee representatives who may not be bargaining units or 
bargaining agents, and that is a problem. If you set up a legal clinic, if you 
have some extra advocacy resources available in the community to assist 
unorganized workers, they do not have any status or rights under this bill. I 
think it is a problem. 


The question is: What is the alternative? The alternative in Bill 105 is 
to leave it to the employer and then to have it subject to review by the 
commission. 


Ms. Gigantes: Or by complaint. 


Ms, Lane: Yes, but I think to make a complaint effective those 
people are going to have to have access to some Support or resources. I do not 
see any provision here for that. 


Ms. Gigantes: Yes. I agree with you on that point. 


Mr. Charlton: You are right that all the provisions we would require 
are not in the legislation currently. 


I think what Ms. Gigantes is getting at is that we have been trying to 
think through this question of the unorganized and the subtle jeopardies we 
may put some of those people in if they are participating up front in the 
process. We have been trying to think through ways to deal with that. 


Although we have some sympathy for this concept of representation, 
because in principle it is part of the whole democratic process we believe in, 
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we have been trying to think through how we can toughen up the other 
sides--the commission side, the complaint side, the access to information side 
and so on--to try to provide assurances that the unorganized will still be 
able to make the system work without jeopardizing themselves individually. 
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Ms. Lane: I understand some amendments are being tabled--I do not 
know wno is tabling them--amendments to do with protection against reprisals 
and amendments to the complaint provision to allow for complaints in the event 
of reprisals or failure to bargain in good faith; however, there is no 
provision for third-party complaints. There is provision for employer-employee 
complaints but not for third-party complaints from someone other than the 
bargaining agent. That is one issue you might want to address. 


If you are going to provide a mechanism to allow for group complaints 
for unorganized people, you might have to have a provision for third-party 
complaints. Then you will have to follow through so that these third-party 
complainants have the same rights as bargaining agents have for access to 
information, etc. 


Mr. Callahan: I would like to thank you for the brief. It is 
certainly thought-provoking. I see a couple of difficulties in it. If I were 
in the opposition, where you do not have to watch the bank balance, I could 
say, ''You can have everything,'' and that is, in essence, what you may see 
coming forward. 


Your commission does an excellent job of advising on women's issues and 
you are representing the broad spectrum of women not only in the public 
service but also the people in the private sector, and you very astutely hit 
on the very sensitivity of there being only so much money in the bucket to 
begin with. There is no question about an inequity which has existed for a 
considerable period of time, which this government intends to remedy in 
bringing women up to a fair wage, recognizing the change in circumstances, the 
fact that women are no longer just working for pin money; in many cases, they 
are doing it to support single-parent families. 


At the broad end of the spectrum, what happens now with this legislation 
will have a very dramatic impact on the way it is received. Speaking bluntly, 
in terms of a political standard in the private sector, if the effort here is 
unpalatable to the private sector, I do not think 1 would be saying anything 
out of the classroom by saying that from a political standpoint it will make 
it more difficult as far as the private sector is concerned. In the final 
analysis, through all of the amendments Mr. Gillies says he has that will 
remedy all the deficiencies, you may be achieving equity for the people in the 
public sector to the detriment of the people in the private sector. I do not 
think that is your intent. I think you come here representing all women in 
both the public and private sectors. 


Ms. Gigantes: Talk about blackmail. 

Mr. Callahan: I also read into the document--I cannot say that I 
blame you--an inherent distrust of government. That is perhaps a historical 
factor you have come to because this has never been successfully introduced 
before and the inequity exists as a result. In addition to that, it has to be 
recognized that you are representing women in the public and the private 
sectors and if you are to achieve justice, which this government would like to 
see you achieve, you may not achieve it for everybody if it is not done ina 
sensitive fashion. 


J-18 


In addition, I can understand your wish to overcome the three-year 
implementation. You obviously have a distrust of government and the accord 
will be up in a year and you want to get it all in before that. I cannot blame 
you for that because you have looked at what has happened in the past and you 
are not satisfied that any government would be fair. 


Mr. Gillies: This is a question? 


The Acting Chairman: I was just going to say, is there a question 
coming, Mr. Callahan, or maybe you could repeat that question? 


Mr. Callahan: Maybe I could ask, to be straightforward-- 
Mr. Gillies: This is an after-dinner speech. 


Mr. Callahan: --I think I read correctly that there is a concern 
about that. You do not believe that government will do what it is saying it is 
trying to do. 


Ms. Ramkhalawansingh: I am not sure I agree. I fail to understand 
why you would say that ri pay equity is implemented in the public sector, this 
would somehow be at the expense of the workers in the private sector. I do not 
understand that. 


Mr. Callahan: At the moment, it is a question of breaching the 
gender gap, the inadequacies that have arisen because of the gender gap. You 
are asking that this be enlarged, which is understandable, but that is going 
to resound quite obviously into the private sector where the pot is perhaps 
not that significant and you are going to have the private sector perhaps 
resisting. 


The Acting Chairman: Mr. Callahan, I wonder whether I could say to 
the committee generally that we are trying to question the people making 
presentations and if all of us engage in long statements, the question period 
disappears. I think it almost has now. 


Mr. Polsinelli, do you have one question you would like to ask? 


Ms. Ramkhalawansingh: May I respond to a couple of things here? 
Mr. Callahan: Please. 


Ms. Ramkhalawansingh: One of the issues that is raised all the time 
is who is pay equity going to affect. Our feeling is that women have for a 
long time paid the price of not having pay equity. If you are suggesting that 
this is going to continue because it is somehow going to affect the private 
sector, I find this very hard to believe, particularly when one looks at the 
tax structure of this country. Increasingly, I see individuals paying a 
greater share of that tax burden. I am making the comment about priorities, 
where money is spent, how the various income tax and other tax money is 
allocated and collected. I find it very hard to believe that equity will 
somehow bankrupt our economy. 


There are issues that have to do far more with allocation of resources 
and how one establishes priorities. If one looks at the American experience 
with respect to employment equity and pay equity, there are many large 
corporations in the United States which will say they have more efficient work 
forces. They are able to hire and recruit women because they perform better, 
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and as a result of employment equity and pay equity demands, they are able to 
better rationalize their work force, notwithstanding all the other shifts to 
the right and so forth. It has not been to the detriment of the private 
sector. It really concerns me to hear you say this will occur. 


Mr. Callahan: I did not suggest that, but I suggest the appearance. 
In any event, 1 am- 


The Acting Chairman: Could we carry on with this debate? I would 
like to let Mr. Polsinelli pose a question. 


Mr. Polsinelli: I assure you it will be a question, Mr. Chairman. 


First, let me say it is a very thoughtful brief and I will enjoy reading 
the first half of it. 1 read the second half as you were going through it. 


As I see it, this legislation is attempting to do one thing; that is, 
redress societal undervaluation of women's work through whatever means we have 
chosen to do that. As 1 see it, the gist of your brief is that what you would 
like to see is legislation dealing with employment equity; rather than see 
gender-based discrimination, you would like to go the full gamut and have 
legislation that would take care of employment equity. If that is your 
position, I sympathize with it, but I do not think that is what this 
legislation is trying to do. This legislation is addressing one narrow aspect 
of employment equity, which is that discrepancy in wage levels that is due to 
gender-based discrimination. 


Ms. Ramkhalawansingh: You just said that the purpose of the 

legislation is to redress the historic and systemic undervaluation of women's 
work. I suggest this legislation does not address that. It does not address it 
because the legislation is very limited. With respect, your definition of 
groups, your method of comparing groups, your use of gender predominance, the 
use of representative job level, etc., for making those adjustments do not 
address the issue of the historic undervaluation of women's work. We would 
like you to do that in this legislation. 


The employment equity issue is related to it. A major part of employment 
equity is pay equity, because women are not only interested in working but 
they are also interested in being paid for the work they do. The two things go 
hand in hand. 
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Mr. Polsinelli: Obviously your feeling is that it does not address 
the full systemic umdervaluation of women's work. 


Ms. Ramkhalawansingh: It tinkers Witheic. 


Ms. Ion: May I suggest to you that when the women this is supposed 
to affect discover the few benefits and how many women are going to be left 
out, they are going to be very angry. 


Mr. Polsinelli: Hold on. If we are talking about how well it 
addresses it and what percentage of the wage gap it is going to close, l 
respectfully submit that is a different issue. 


The Acting Chairman: Will you keep to questions rather than engaging 
in a debate, Mr. Polsinelli? 
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Mr. Polsinelli: We can differ as to now well or how poorly it 
impacts on that, but I telt as I was listening to you reading your brief that 
systemic undervaluation of women's work was only one of the things you were 
concerned about and that you would like to see a much wider scope of 
legislation. 


Ms, Ramkhalawansingh: A major part of the wage gap between men and 
women has to do with occupational segregation, as well as industrial 
segregation and a host of other things. A pay equity policy that deals only 
with tepresentative jop levels and gender predominance does not necessarily 
consider all these other factors that account for the wage gap. 


Mr. Polsinelli: This policy does consider some of them and it 
addresses them in terms of $88 million a year. It is going to have some 
beneficial impact on women employed by the public service. 


Ms. Ramkhnalawansingh: I hope you do not spend more money on your 
administration of it than on what actually goes into wages. 


Mir.ePolsinelli= So.doul. 


The Acting Chairman: Mr. Polsinelli, thank you very much. Ladies, we 
appreciate your coming before us and making this presentation, which we will 
consider very carefully. 


The next and last presentation today is from the Untario Chamber of 
Commerce. Welcome, gentlemen. Perhaps you will introduce yourselves and carry 
on with your presentation. 


ONTARIO CHAMBER OF COMMERCE 


Mr. Gray: Mr. Chairman and members of the committee, we have handed 
to the clerk a number of copies of our brief. We will have a chance during the 
next few moments to review some of the salient parts of it. I hasten to say we 
will not be reviewing all of it; we know you will have an opportunity in due 
course to read it in detail. We hope to review the salient parts and perhaps 
expand on one or two aspects of it. 


Betore I get to it, I should say one or two things by way of 
introduction. My name is Douglas Gray. I am chairman of the chamber's 
employer-employee relations committee. In that context, the committee of which 
I am a member has primary responsibility within the chamber of working on 
matters relating to labour and employee relations as they affect our members. 
With me is Wallace Kenny who is a member of the same committee. 


I will mention in a moment the main points we would like to address 
today. By way ot observation, I should Say the basic position of the chamber 
to date is fairly well known as it relates to this subject. I know it is not 
the mandate of this committee to deal generally with the subject of whether 
pay equity or equal pay for work of equal value is a good idea, a bad idea or 
any otner kind of an idea. 


With tnat in mind, we will not restate our position, which, as you know, 
is in Opposition to the concept, but we will try to focus on the particular 
provisions of this bill that we consider to have some difficulty with then. 
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We also recognize that this bill relates only to the public sector in 
the narrow sense. You will know, of course, that the chamber consists 
primarily of private sector organizations, and for that reason I suppose the 
bill will not have an immediate, direct impact on our members. However, our 
members recognize that any legislation of this kind is bound to have a very 


indirect impact on the private sector in due course, and that is why we are 
here. 


Tne main points that we want to mention are the following: 


First, our main concern is with the impact that we believe this bill 
will have on collective bargaining. In particular, this will come about 
because of the necessity to engage in cross-bargaining-unit comparisons 
between jobs. 


The second main point is what we see as a failure to recognize the 
impact of market forces on compensation rates paid to employees of both sexes 
and the failure to address that difficulty in this bill. 


The third main point I want to address is something that is not in the 
bill but that has been in the press in the last couple of days, and that is 
the proposed expansion of this bill to cover other public sector or perhaps 
quasi-public sector undertakings, such as hospitals, municipalities and other 
crown agencies. 


Betore I get to those main points, I should mention that you will see 
some other things addressed in the brief we have handed to: you. We will be 
happy to answer questions on them. I will not say they are not as important as 
the main ones I have mentioned, but they are more of a detailed variety rather 
than difficulties in principle, as the main points we have mentioned are. 


I heard one of the members of this committee state--and I think I wrote 
it down correctly--that tne purpose of this bill is to redress societal 
underevaluation of women's work. In our respectful view, this bill, if it is 
enacted in its present form--and indeed, if it is enacted in its proposed 
amended form--will do far more than accomplish this objective. 


The first thing it will do, in our view, is, if not destroy, at least 
radically alter collective bargaining as we know it. This bill, as we read it, 
attempts to segregate from the ordinary scope of collective bargaining under 
tne Crown Employees Collective Bargaining Act a series of separate forms of 
pargaining that must take place, first with each bargaining agent with respect 
to each bargaining unit, then with all the bargaining agents together with 
respect to all the bargaining units and then from some other source a 
comprehensive scheme that will cover not only the bargaining units but all 
others. 


In our view, it is impossible to segregate this second kind of 
collective bargaining from wage collective bargaining in general. In our 
opinion, it is simply an impractical and impossible thing to do. 


Having gone that far, the implication seems to be that wage bargaining, 
assuming, that this kind of wage bargaining can be segregated from all other 
kinds of wage bargaining, can then be separated from all other collective 
bargaining. Once again, in our view, this simply cannot be done. Anyone who is 
engaged in bargaining, both from the trade union side and from the management 
side, knows that collective bargaining is a package of proposals, both 
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monetary and nonmonetary that depend on each other. Any attempt to hive off 
one set of proposals and deal with them separately is doomed to failure. Any 
attempt to try to do it will have an immeasurable impact on the way the 
bargaining is conducted for otner issues. 
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What is lett? Once you try to separate this kind of collective 
bargaining, wnich it is, whatever label you put on it, what is there left of 
collective bargaining as we know it? We are not sure what impact there will be 
on collective bargaining in the public service as this bill is drafted. I wil] 
have more to say about it with respect to the impact it may have if the bill 
is extended beyond the public service. I simply Say we do not know what impact 
there will be. We are very concerned that there may be a very negative impact 
on bargaining. 


The second point I mentioned is the aspect of market forces. The bill 
defines value as an amalgamation of four factors. Nowhere in there do we see 
any mention of market factors. The fact is that the price of labour, like any 
other commodity, is fixed, at least in part, on the basis of supply and demand 
and what some person is willing to pay and another person is willing to accept 
for the price of a given commodity. Even though it might be considered useful 
to introduce other factors into determining the price of this particular 
commodity, as any other, we do not see any realistic way you can eliminate 
market factors altogether. We are worried, if this bill is enacted, at least 
for the public service of Ontario, that factor will be eliminated. 


Tne practical reality is you cannot eliminate market factors unless you 
completely restructure the market as we know it. We do not see anything in 
this bill that says we snould simply restructure the market as we know 2 Cee bUt 
we are afraid that may be the result. 


The tnird main point, as I mentioned at the outset, is our concern about 
the possible expansion of this bill to cover other public sector undertakings. 
Let me just mention the way our concern develops in a couple of ways. 


First, our understanding as to the theory behind the present bill was 
that it would be useful and it is easier perhaps in theory to try out this 
concept, recognizing that it is an untried concept, on an existing, well 
understood model. What do we have in the public sector narrowly defined in 
Ontario? We have a model that consists almost entirely of one bargaining unit 
that is represented by one trade union to cover well over 90 per cent of the 
employees who are employed by the Ontario government. That is a fairly simple 
model to start with. 


In addition, we have a long established job evaluation system that 
already exists. It is administered by one agency, the Civil Service 
Commission, wnich is a tairly scientific and sophisticated model. I will not 
Say it is simple, but compared to other models, it would be relatively simple 
perhaps to study the potential of pay equity or equal pay for work of equal 
value by implementing it with this model. Subject to the comments I have 
already made about our basic concerns with the bill, we can at least 


unde es Gaus that this is more feasible than trying to implement it for society 
at large. 


What about some of these other undertakings to which it is suggested we 
could apply tnis? How much do we know about the nature of those undertakings? 
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What do we know about the nature of any job evaluation schemes in those 
undertakings? What do we know, or do we know enough, about the nature of 
collective bargaining in those undertakings? Do we have any idea what impact 
there may be on collective bargaining in those undertakings? 


let us take hospitals as an example. How well known is it that there is 
no rignt to strike in hospitals? Wages are set in hospitals by compulsory 
arbitration. ‘here is a voluntary system of centralized collective bargaining 
in hospitals. That is voluntary botn for the unions and for the various 
hospitals. Wnat impact would this kind of legislation have on that kind of 
bargaining? What impact would the change in the wage rate for one employee in 
one hospital have on the wage rates in all the other hospitals, which have 
either been voluntarily bargained or arbitrated, for that matter? 


let us take municipalities. There, many employees, if not most 
employees, have the right to strike, but not all of them have the right to 
strike. Firefighters do not have the right to strike. They are subject to 
arbitration. Mmicipal employees who work in old age homes do not have the 
Tight to strike. They are subject to arbitration. What impact is the change in 
one wage rate for one employee in a municipality going to have on all the 
other employees in the municipality, some of whom have the right to strike and 
some of whom do not? Opviously, not all of them bargain together. In fact, 
very few of them bargain together. It is not impossible for one municipality 
to have half a dozen bargaining units. 


In our view, the potential difficulties we mentioned with collective 
bargaining in the public sector, as the bill is drafted, would be compounded 
beyond recognition if an attempt were made to extend the bill to all these 
otner undertakings. Maybe after the existing bill has had a chance to work, 
some other kind of legislation could be extended to these other undertakings. 
We do not know that and will not know that until we have seen this bill have a 
chance to work, if it is enacted in either this form or some amended form. To 
try to do it now without adequate study and consideration, we think, would be 
very much premature. 


Tnose are all our preliminary remarks. We would be happy to answer any 
questions members of the committee may have. 


The Acting Chairman: Ms. Gigantes has some questions. 


Ms. Gigantes: You have been pretty up front with us, Mr. Gray, about 
your opposition to the concept of equal pay. 


Mr. Gray: We try to be, Ms. Gigantes. Yes. 


Ms. Gigantes: Wnat you have essentially told us is: "We do not like 
equal pay. Keep it roped in to a sector where it will affect 24,000 women." 


Mr. Gray: I do not think that. I am being just as up front with you 
as you are kind enough to say. I do not think that is a fair way to put it, 
Ms. Gigantes. We simply intended to repeat what I believe is fairly well known 


anyway. We are opposed to the concept for reasons we have stated many times, 
botn before this House and in other places. 
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Ms. Gigantes: Then is it reasonable for us to give credence to you 
when you Say, let us see it work for 24,000 women and then maybe it will work 
better for everyone else."' 


Mr. Gray: I hope that you will take that observation-- 


Ms. Gigantes: You are still going to oppose it when we get to the 
Droader public sector whether we do it now or whenever. Then you are going to 
Oppose it when it gets to the private sector. 


Mr. Gray: If you are asking whether we have changed our minds in the 
past two weeks about our views generally on equal pay for work of equal value, 
I am being candid in saying, no, we have not. 


Mc. Kenny: That does not mean we do not have some concrete things to 
Say about now this bill will impact the public sector. We have attempted in 
Our Submission to you to address some of the major concerns we see with the 
practicalities ot tne bill. That is what we are trying to deal with today. 


Ms. Gigantes: Are most of your members engaged in collective 
bargaining? 


Mr. Gray: It is hard to say. It is interesting you asked that 
question because in a sense the chamber has within its membership the broadest 
possiple kind of membership. We do not purport to speak for large business or 
small business or any kind of business in between. We have small] 
organizations, mediun organizations and some large ones. A great many of them 
are engaged in collective bargaining. If you ask me whether we have done a 
survey to see how many, the answer is that we have not. 


Ms. Gigantes: Are many of them in a situation where they have been 
involved in collective bargaining with more than one bargaining unit? 


Mr. Gray: Yes, a great many of then. 


Mr. Kenny: In the larger public sector issue that your party and the 
Conservative party are supporting as an amendment to the bill, a hospital, for 
example, could have as many as 10 bargaining units. 


Ms. Gigantes: Yes, I used to work at the CBC. 


Mr. Kenny: Then you have some awareness of that. That is a 
Significant concern with respect to the way this bill is fashioned. The way 
the system of collective bargaining has worked until now is that each 
bargaining unit could determine what priorities it wanted to set out on the 
bargaining table. If somebody wanted more seniority protection, the bargaining 


unit could bargain for that. If somebody wanted more money, it could bargain 
for that. 


Wnat this bill does is say, "No, you cannot choose what you wish to 
bargain tor.'' To be fair, it does not do that. It SayS you can continue to 
choose what you want to bargain for, but in addition to that, all the jobs 
that are evaluated equally have to be paid the same. A bargaining agent can 
come to the table and bargain for certain provisions and wait for another 
bargaining agent to come to the table and bargain for different provisions and 
then say, "You have given these people, on their set of priorities, greater 
benefits than these people who have been evaluated equally, so we can now jump 
on the coattails of that pargaining as well." 
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You risk an escalation of wages as a result of this and you interfere 
and make it difficult for an employer to bargain with one bargaining agent at 
a time and accept those priorities that they wish to bargain. 


Ms. Gigantes: Did you have the same kind of concern during the 
period of wage restraints when you had a similar additional factor thrown in 
to the collective bargaining process, which was that you had a maximum amount 
that groups were going to be given? 


Mr. Gray: Are you asking whether we had concerns during the wage 
restraint period? Sure. Employers had concerns during the wage restraint 
period just as much as unions did. 


The fact is that free collective bargaining was interfered with, but it 
was recognized at the time that it was a temporary interference. There was 
never any intention to gut the whole system for any length of time. Any time 
we have had that interference, it has had a defined termination date on the 
end of it. There was also a recognition during that time of what impact the 
interference with wage negotiations could have on other terms and conditions. 
There is no doubt about that. 


Ms. Gigantes: One assumes that if one is going to have an adjustment 
that is outside the normal collective bargaining process, the adustment, for 
whatever term we give it legislatively, will have a finite conclusion. 


Mc. Gray: Perhaps I have missed it, but I do not read anything in 
the bill that says it is to be repealed on any particular date. That is our 
difficulty. 


Ms. Gigantes: As Bill 105 is laid out, one assumes that the largest 
part of whatever adjustment will be made in pursuit of these pay equity plans 
will be complete by year 4. 


Mr. Gray: If we saw in the bill something that said it was to be 
repealed on a particular date, we would feel much differently about it. 


Ms. Gigantes: Repealed in a sense; not that we are going back to the 
old wage levels. Indeed, one did not go back after wage restraints either. No 
automatic catch-up was provided for employees after wage restraints. 


Mc. Kenny: The difficulty in what you are saying is that section 26 
of the act indicates, as you would expect, that if you are going to adjust 
wages and put things on an equitable plane, you cannot negotiate them away at 
a later date. 


Ms. Gigantes: Right. 


Mr. Kenny: Once you have cross-unit comparisons, as the bill 
suggests, you have wage levels in one unit balanced with wage levels in 
another unit. 


Ms. Gigantes: That happened with wage restraint too. 
Mr. Kenny: Right; but it was a temporary situation. 


Ms. Gigantes: However, wages were not readjusted after wage 


restraint. 1t continued in time, if you see what l am getting at. We are 
looking at two sides of the same discussion, except in one case we had a 
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cutback of payments to employees, and in this case we are proposing an 
increase in payments to certain employees; both would obviously continue in 
time. 


Mr. Kenny: In the set of negotiations after our wage constraints 
came in, bargaining units were free to negotiate again on their own set of 
priorities. Because priorities differ among bargaining units, you saw a 
natural shift in priorities and changes in collective bargaining. There was a 
percentage increase freeze; that was it for a specific period. 


If I can give you a practical scenario that might help, one bargaining 
unit may want a three-year collective agreement, while another mIay want a 
two-year collective agreement. There may be a one-year difference between 
wages; hence, wages will be adjusted for three years for one group and two 
years for another group. Under this bill, section 26 could come into play to 
require the employer to raise the level of wages of the group that has not yet 
had them negotiated, since it has only a two-year collective agreement, based 
on what the other group is receiving because it chose a three-year collective 
agreement . 


After you have brought everything into line, you are constantly going to 
have the bargaining units fighting among themselves to see who will do the 
lead bargaining and how the bargaining will commence. Every collective 
agreement will be tied to every other one. 


Ms. Gigantes: How was it handled during the period of wage 
restraints! 


Mr. Gray: They all got the same increase, as I recall. 


Ms. Gigantes: If they were in a two-year contract compared with a 
three-year contract, how was it handled? 


Mr. Gray: As I recall, in that circumstance, they all had to have 
agreements that expired on the same date, or they were legislatively deemed to 
expire on the same date, with increases that were deemed to come into effect 
on a particular date and deemed to be a particular amount. I do not recall 
anyone suggesting that we should have a permanent system of collective 
bargaining based on that kind of interference. 


15:50 


Ms. Gigantes: We know fram the general level of wage increases that 
have been negotiated across the province since the wage restraint period that 
there has been a consistent pattern of low wage settlements. I would like you 
to tell me which groups got 10 per cent, compared with another group that got 
three per cent. 


Mr. Gray: 1 might help you in this way. My last recollection of the 
figures 1 saw suggested that in the public sector the wage increases were 
somewhere in the order of 4.5 per cent to five per cent a year, whereas in the 
private sector they were anywhere from zero to three per cent. Whether that 
helps you or not, I do not know. 


Mr. Kenny: If those are average figures we are dealing with, we are 
aware of companies settling for 10 per cent and two per cent. 


Mr. Charlton: The public sector went through two rounds of wage 
restraint, where the private sector went through only one. 
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Mr. Gray: But in fairness--once again, my memory may be quite bad on 
this--my recollection is that during that period of wage restraint, the public 
sector came out with increases that were slightly higher than the increases 
that came out for the private sector. Once again they were somewhere between-- 


Ms. Gigantes: That is because the private sector is not very highly 
unionized. 


Mr. Gray: They were somewhere between four per cent and five per 
cent in the public sector and quite a bit lower than that in the private 
sector. In the private sector--and I am talking about unionized rates, to deal 
with Ms. Gigantes's point I heard her just make; 1 am talking about negotiated 
rates with unionized employers--they were anywhere between zero and three per 
cent. Most of them were in the three per cent range, but wage freezes were not 
that unusual. 


Ms. Gigantes: That is correct. 


Mr. Gray: I do not recall any wage freezes in the public sector. I 
recall designated percentage increases, but I do not recall any wage freezes. 
I may be wrong in that, but if there were any I would be-- 


Mr. Charlton: In the public sector restraint program there were no 
designated wage increases; there were caps. 


Mr. Gray: There were designated maximums; that is correct. 
Mr. Charlton: But that does not mean everybody got that maximum. 


Mr. Gray: I do not recall that very many got zero, but certainly 
some in the private sector got zero. 


In any event, our main point is that whole thrust was a temporary 
intervention, and once it was finished it was gone. But I do not recall anyone 
suggesting, at least directly, that we should now have a permanent, radical 
intervention. 


Ms. Gigantes: Mr. Gray, it is not gone in the sense that--for 
example, during a period when there were fixed caps on wage increases in the 
public and in the private areas, women, who we contend have been undervalued 
in terms of their pay for the work delivered, saw their wage levels as a 
percentage of mens' wage levels falling further behind. So there has been 
nothing finished about that process. It continues today and it continues 20 
years down the road. You understand there have been permutations and 
combinations--what was it? 


Mr. Kenny: You have got it. 


Ms. Gigantes: It just keeps on going. It is built in and you 
understand that very well. It is built into the system. What we are asking is 
to have something else built into the system. It will continue--sure it will-- 
but it will mean in the end that women will be able to retire perhaps without 
starving, which might be nice, if society started placing some value on that 
kind of development. 


Let me turn to one other item. On page 4 you mention that a system that 
is used to evaluate a clerk might be inappropriate in evaluating a manager. I 
do not understand the point of that statement. On page 8 you draw another 
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analogy, that while job A and job B may be equivalent to one employer, the 
worth of job A may be substantially different fron another. That seems to me 
to miss the point of the employer-- 


Mr. Gray: Maybe I can deal with the point on page 8 first. I think 
that picks up on the view 1 expressed in the introduction, that we see market 
forces as going beyond simply a comparison between job A and job B within an 
organization. 


Ms. Gigantes: But we are not going to compare job A and job B across 
employers, are we! 


Mr. Gray: Exactly. 


Mr. Kenny: But the employer is going to have to when he buys the 
service. That is the key. When the government buyer goes out in the 
marketplace to buy the service, he is competing with the employer who has 
tated job B differently. A secretary may be very important to one employer; 
the other employer may have a computer terminal and hence value his secretary 
a lot less in his kind of company. 


Wage tates, we suggest, are dictated not only by what employer A judges 
a secretary to be worth but also by what employer B judges a secretary to be 
worth; it is a combination of those values that dictates the wage rate. The 
system here would require an employer to pay simply on the basis of the 
internal comparison with his other jobs and to ignore the fact that the 
employer in the marketplace has a different value for that job and may wish to 
pay a different amount so he is not on the same competitive basis as the 
employer in the marketplace. 


Ms. Gigantes: It must be a different kind of job. 


Mr. Gray: There may be a philosophical difference there. For what it 
is worth, it is our philosophical view that the marketplace is a province-wide 
market for-- 


Ms. Gigantes: You are afraid that if the government wages for 
women's work rise, you are going to end up paying a higher price for women, 
whether or not there is equal pay legislation covering the private sector. 


Mr. Gray: I would not put it that way. The way I would put it is 
that the marketplace is a very difficult thing to put a fence around, and we 
see any legislation of this kind as an attempt to put a fence around it. 


May I deal with the points you have made about page 4? We see that there 
are difficulties if you require the imposition of one job evaluation scheme. 
In effect, we see this bill as a requirement to impose either one job 
evaluation scheme or at least a scheme that is adaptable to become one. As 
soon aS you permit job comparisons across bargaining units, you are going to 
have to have some method of preparing them. You have to do so by definition; 
otherwise, you cannot make the comparison. 


The fact is that there are a great many different evaluation schemes 
that value different jobs in different ways, and that is because of the 
different functions they perform. It would not be-- 


Ms. Gigantes: But it would be up to the employer in an organized 
situation, with the assistance of employees, to come up with one that was 


suitable to that employment place. 
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Mr. Gray: But that is the difficulty we see. We do not think, as a 
practical matter, it is feasible to do that. You may have a job evaluation 
scheme that is designed to evaluate, let us say, management jobs; if you try 
to apply it to clerical jobs, you may find that the clerical jobs are valued 
lower than they are paid. That is simply because of the way the factors and 
the ratings applied to those factors are devised. Therefore, if you insist 
that the employer apply the management job evaluation scheme to everybody, you 
may find some jobs going down. You may be surprised. 


Ms. Gigantes: You might be delighted. 
Mr. Gray: 1 might be even more surprised. 
Ms. Gigantes: I think you will be. 


Mr. Gray: The point is, though, that we think it is quite 
legitimate, if you have a job evaluation scheme at all--and many 
organizations, if not most of them, do not have one or any of them--but we do 
not see that you need to have only one. There are quite legitimate reasons for 
having different ones. 


Ms. Gigantes: Do you run a business, Mr. Gray? 
Mr, Gray: I happen to be in the legal business. Yes. 


Ms. Gigantes: Do you know any people practising a business who do 
not do some kind of at least semi-conscious job evaluation? 


Mr. Gray: Let us put it this way: 1 know a great many people in 
business who have no job evaluation scheme. They advertise in the newspaper 
for work as they need it. They scout around to see what people are paying. 
They hire people who apply and who either are willing to work for what is 
offered or are not. It would be my guess that there are even people in this 
room who operate businesses on that basis, but once again I may be wrong in 
that. 


Ms. Gigantes: Do you think it is a good way to run a business? 


Mr. Gray: A lot of people have run it that way for a long time and 
they seem to stay in business. Whether it is good, I am not able to say. It 
seems to work. 


Mr. Kenny: There are an awful lot of small businesses in this 
province that do not have any personnel department or anybody making any 
determinations on the basis of some kind of structured evaluation scheme. 


16 :00 


Ms. Gigantes: Let me tell you a little story, if I may indulge just 
for a second. 


The Acting Chairman (Mr. Gillies): Just before you continue, Ms. 


Gigantes, I am quite happy to let you continue because there are no other 
speakers on the list right now. 
Ms. Gigantes: I will take 25 seconds. 


The Acting Chairman: Should I check if any other members wish to 
participate? Otherwise, feel free. 
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Ms.-Gigantes: I met a businesswoman on a plane about six months ago. 
She had taken over her father's company. She had assisted him in running the 
company. It is a large farm machinery company based in the west for the past 
decade. She is a woman of perhaps my age. 


She said when he decided to retire, her father hired a personnel firm to 
do a proper selection of who should take over. Much to his amazement, they 
suggested his daughter. She was very reluctant, because her father had other 
people in mind: men. She took it over only when her father said that was what 
he really wanted. He thought perhaps the outside consultants had been Tight. 
In fact, she has rum it successfully for several years and is an acknowledged 
business leader in her own right. 


It is so easy to assume the secretary who keeps the office running, or 


the production manager who is a woman, is doing work that is not very highly 
valued. 


Mr. Gray: I assure you we make no such assumption. 


Ms. Gigantes: Perhaps it would increase the productivity of Canadian 
business if we asked businessmen to look at this very closely. 


Mr. Gray: As I indicated, we make no such assumption. The chamber 
has always supported the concept of equal opportunity and will continue to do 
so. We are afraid, though, that this kind of legislation, instead of 
accomplishing what once again I heard one of the committee members say what 
was the purpose, which was to redress societal undervaluation of women's work-- 


Ms. Gigantes: Systemic undervaluation. 


Mr.-Gray: 1 stand corrected if that is what he said. In any event, 
we are afraid the legislation will have ramifications that go far beyond that 
objective. We hope to discuss some of them with you today. 


Mr:-Kenny: We believe you can avoid some of the problems with the 
collective bargaining process if you simply maintain the evaluation systems 
within the first parts of the act and do not extend to parts V and VI, so you 
have one entire system for an employer. In the civil service, where you have 
only one bargaining unit, it may not be of that much Significance. It is of 
great significance once you get into these situations where we have 10 or so. 


I know it is four o'clock. There is just one other thing in the bill we 
might mention which puzzles us somewhat; it is the proposed amendment to 
clause 5(2)(a), which I believe was section 7 in the original bill. It is just 
something we mention, but it appears from the way we read the bill that once-- 


Mr.-Cailahan: Excuse me. On whose amendment are you speaking? 
Mr.-Kenmny: We believe they are Liberal amendments. 


The Acting Chairman: The only amendments public at this point are 
the government's amendments. 


Mr. Kenny: They moved that section from section 7--it was subsection 
7(d)--into clause 5(2)(a) as the proposal. It would appear, if we read it 
correctly, once the representative job level in a female-dominant group is 
calculated to be undervalued in relation to the male-dominant group, all the 
jobs in the female-dominant group are also automatically deemed to be 
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undervalued and all of them get the same percentage increase as the 
representative job level gets. 


It may be administratively easier to do it that way, but we are not so 
sure you may not be creating more inequities by doing that. If you are going 
to have an evaluation system that applies to all jobs, we would respectfully 
suggest you apply it to all jobs and determine whether each job is improperly 
paid. One job in a group of jobs does not mean the rest have the same 
inequities. We just point that out. 


Ms. Gigantes: Thank you. 


Mr. Gray: Any further questions, Mr. Chairman, or members of the 
committee? 


The Acting-Chairman: That is what I was going to ask. Any further 
questions! 


Mr. Poirier: Just for the record, does the Ontario Chamber of 
Commerce recognize that there is or there may be some gender-based 
discrimination on pay scale? 


Mr. Gray: Let us put it this way, Mr. Poirier: We have read the 
statistics that appear in that green paper and we have no particular reason to 
quarrel with the statistics there. However, we would observe that, even there, 
what is identified as a gender-based problem can be traced in any 
discriminatory way to only a rather small percentage of the total wage gap, as 
it is called. With respect to the vast majority of that wage gap, it would 
seem to us the factors identified there are either legitimate or they are 
being closed by virtue of the market factors that we think operate, generally 
speaking. I hope that answers your question. 


Mr.-Poirier: Would you think the so-called market factors would help 
alleviate that gender-based difference by themselves? 


Mr. Gray: Yes. We do not think there is any question about that. We 
think that over the past few years a greater awareness of the problem has 
produced immeasurable gains, and we think there will be a lot more 
immeasurable gains as time goes on. 


Mr: Poirier: In other words, you are saying that time would 
self-remedy the situation. 


Mr. Kenny: It is not time in and of itself. Some education is also 
required to remedy the situation. We are not suggesting time will solve all. 


Ms. Gigantes: Did you say "measurable" or ‘immeasurable gains? 


Mr. Gray: I think I said both, but I am not sure; I would have to go 
back. 


Ms. Gigantes: The facts do not bear that out. The increasing level 
of education of women in the work force has not produced the closing of the 
wage gap, and it is a matter of record that women with higher levels of 
education, and indeed experience, im some cases do not get paid at the same 
level as men. 


Mr. Gray: Sure. You and I could debate for a long time whether the 
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problem is due to more highly educated women coming into the work force later 
or whether there is some other difficulty. I am not sure we can solve that 
debate in five minutes. 


Ms. Gigantes: We think we know the problem-- 
Mr. Chairman: Order please. Mr. Poirier has the floor. 


Mr:-Poirier: Thank you, Mr. Chairman. I agree. I just wanted to get 
the opinion of the Ontario Chamber of Commerce for the record; where you stood 
pertaining to available statistics and what your perception was as the source 
of that difference. You said you do agree that you might claim the actual 
numbers based on that might be smaller than the statistics, and that the 
Ontario Chamber of Commerce could feel it could resolve that problem with time 
and with education. That is your position. 


Mr. Gray: I am not even sure they are smaller than the statistics. 
If you look at the stats used in the green paper, the portion of the wage gap 
that is attributed to discriminatory factors is quite small, as I recall it. 
Other factors would seem to be much larger in terms of how the gap is made up. 
Our view is that all those factors are being addressed right now and will 
continue to be. 


Lor1e 


Mr. Callahan: Do you mean through the market process? 


Mr. Gray: Yes. 


Mr. Callahan: I think if you had been here this morning to hear a 
lady who has been a seamstress in a public service job, you would have grave 
doubts about that. This lady is a professional in her own capacity and she 
continues to make what can only be described as very minimal wages. As far as 
I am concerned, without legislation such as this, that woman would fall right 
through the cracks. She would never get out of that box. 


Mr. Gray: I am sure that out of the several million people in this 
province, we could come up with examples to prove any point. You and I could 
debate for quite a while about whether quite a few men are underpaid too. 
Whether that is attributable to discrimination or some other reason that ought 
to be addressed by legislation is another matter. That point was made in the 
green paper too. 


The Acting-Chairman: Thank you. Mr. Callahan. 
Mr. Callahan: I forget what I had to say. 


Mr. Polsinelli: Perhaps I have one question, since we have exhausted 
the other members of the committee and it is such an exciting conversation. 
Mr. Gray, you will recall that about 17 or 18 years ago legislation came into 
effect requiring that employees be paid equal wages for equal work. 


Mr.-Gray: I recall it well. 


Mr;-Polsinelli: That was before my time, but from reading some of 
the transcripts of the day, I recall the employment community ranted and raved 
about how this was unjustly interfering with the market process. Do you think 
there may be a bit of an analogy with that type of legislation, which we all 
now take for granted as being appropriate and fair? 
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Mr. Gray: Frankly, I can see no comparison between the kind of 
intervention in the system of collective bargaining as we know it and what is 
being proposed in legislation of this kind. If you ask me whether there is any 


real comparison in practical terms, I simply repeat what I have said already; 
I see none, or very little. 


Mr. Polsinelli: You are relating it to collective bargaining, but my 


question was relating it to the legislation that required equal pay for equal 
work and the comments from the employment community at that time. 


Mr. Gray: I cannot speak for what employers thought about it in 
1951. All I can say is that I really do not see the same comparison between 
that kind of legislation and what we have in front of us. 


The Acting-Chairman: If there are no further questions, we thank 
you, Mr. Gray and Mr. Kenny, for your submission and for sharing and 
exchanging these views with us. 


Mr. Gray: Thank you. 


The-Acting Chairman: Members of the committee, I understand the next 
sitting will be Tuesday next at 10 a.m. We will have two submissions in the 
morning and three in the afternoon, so we will have a fairly full day. 


Ms. Gigantes: Could the clerk check with some ministry person to 
find out when the answers to the questions we raised after the minister's 
statement will be available to us? It would help us in our discussion of 
submissions to have some of that information before us. 


The-Acting:Chairman: That is an excellent suggestion. Perhaps the 
ministry representatives can check for us when that might be forthcoming. 


Mr. Charlton: While we are on that, at least one of the government 
members in his questioning of the presenters today has been repeatedly 
focusing on this issue of extension and the possibility that an extension will 
screw up the whole process. 


I do not quite understand this. Perhaps we can get some clarification 
from either the government members or from the ministry itself, but my 
understanding of the commitment is that we will see legislation for the rest 
of the public sector and the private sector this fall. I presume the kind of 
timetable this sets out for us will be to have second reading debate this 
fall, committee hearings over the winter break and passage of that legislation 
in the spring; so we are talking about a gap between this bill and the other 
bill of samewhere between three and six months at the outside. 


Mr. Callahan: If it does not become a Bill 94 debate. 


Mr. Charlton: Otherwise, we are talking about a government that 
intends to introduce this fall a piece of legislation which it does not intend 
to pass. This seems to be what is being reflected by the paranoia that seems 
to be prevalent on the other side in terms of whether we do two pieces of 
legislation or whether we do it all in one. 1 would like some answers, because 
this will bear very clearly on the relevance of the concerns by presenters 
that the bill is dealing with such a narrow field. 


Mr. Polsinelli: I think Mr. Charlton is aware we have a clear 
indication and a commitment from the Attorney General (Mr. Scott) that 
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legislation dealing with the broader public sector and the private sector will 
be tabled this fall. I believe I have reiterated that commitment on a number 
of occasions today. If Mr. Charlton is interested in obtaining further 
specifics, perhaps-- 


Mr. Charlton: We also have statements from the Attorney General and 
a number of government ministers that this bill will form the model for the 
other. 


Mr. Polsinelli: May I suggest, in terms of that legislation, that if 
you are interested in obtaining further specifics, it is appropriate for you 
to send a note to the Attorney General to ask whether he will be able to 
provide further specifics on that subject. I repeat that legislation leading 
with the broader public sector and the private sector will be tabled this fell. 


Ms. Gigantes: The minister responsible for women's issue should be 
addressing it. 


Mr. Polsinelli: With co-operation from the opposition parties, I am 
sure that legislation will move through. 


Mr. Charlton: That still does not answer my question. Why the 
threats to possibly withdraw this bill when the other legislation is 
supposedly only three months behind this? Why do the threats about withdrawal 
even exist? 


Mr. Polsinelli: I think you are misreading the comments that have 
been made. There have been no threats made with respect to withdrawing this 
bill. You, who are as familiar with the legislative process as I am, know the 
options that are available to government if a piece of legislation is sent to 
committee and does not come back substantially the same way it went in. There 
are no threats but merely an explanation of the legislative process, of which 
you are much more aware than I am. 


The Acting-Chairman: Order. I will try to be frightfully 
statesmanlike up here in the chair. I think we all understand the process. We 
have been through these committees how many times? There will be amendements 
put, I venture, by all three parties. Same of them will pass and some of them 
will not, and we will have at the end of this process a bill which will go 
back to the House. The government will then decide what to do, I am sure, with 
all considerations on it. 


Mr. Charlton: I have one other minor question. I have listened very 
carefully to you and to Mr. Callahan today, and it amazes me how much Mr. 
Callahan sounds today like Mr. Grossman used to sound and how much you sound 
today like Mr. Wrye used to sound. Can can tell me whether, when the 
government changed in June 1985, you guys did a straight swap of files? 


Mr. Polsinelli: That is unfair. 


The-Acting-Chairman: In response to your question, it was not a 
direct exchange of files. 


Mr. Callahan: I am speechless. 


The Acting-Chairman: The committee stands adourned until 10 o'clock 
Tuesday morning. 


The committee adjourned at 4:18 p.m. 


J-20 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
PUBLIC SERVICE PAY EQUITY ACT 
TUESDAY, SEPTEMBER 30, 1986 


Morning Sitting 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 
CHAIRMAN: Brandt, A. S. (Sarnia PC 
VICE-CHAIRMAN: Fish, S. A. (St. George PC) 
Charlton, B. A. (Hamilton Mountain NDP) 
Gigantes, E. (Ottawa Centre NDP) 

Hari Getsee( LOCKE LAS Las) 

O'Connor, T. P. (Oakville PC) 

Offer, S. (Mississauga North L) 

Partington, P. (Brock PC) 

Polsinelli, C. (Yorkview L) 

smith, DieW. (Lambton lL) 

Villeneuve, N. (Stormont, Dundas and Glengarry PC) 


Substitutions: 

Gillies, P. A. (Brantford PC) for Mr. Brandt 
Knight, D. S. (Halton-Burlington L) for Mr. Offer 
McNeil R.vKoa(EleingeC) storeMe sOsconnor 
Mitchell, R. C. (Carleton PC) for Mr. Villeneuve 


Clerk: Mellor, L. 


Statt: 
Ward, B., Research Officer, Legislative Research Service 


Witnesses: 


From the Ministry of Labour: 

McAllister, Dr. H., Acting Executive Assistant to the Assistant 
Deputy Minister, Labour Policy and Programs 

Klein, S. S., Policy Adviser, Labour Policy and Programs 


From the Communist Party of Canada (Ontario): 
Laurier, C., Women's Committee 

McCuaig, K., Researcher 

Maclennan, J., Ontario Organizer 


From the York University Staff Association: 
Harte, C., President 

Anderson, J., Chair, Job Evaluation Committee 
Player, J., Administrative Secretary 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON ADMINISTRATION OF JUSTICE 


Tuesday, September 30, 1986 


The committee met at 10:09 a.m. in committee room l. 


PUBLIC SERVICE PAY EQUITY ACT 
(continued) 


Consideration of Bill 105, An Act to provide Pay Equity for Employees in 
Predominantly Female Groups of Jobs in the Public Service. 


The Acting Chairman (Mr. Partington): Ladies and gentlemen, I would 
like to call the hearing to order so we can start. I can confirm at the 
opening that this is the hearing of the standing committee on administration 
of justice to receive submissions with respect to Bill 105. 


Our first presenter this morning is the Communist Party of Canada 
(Ontario). Perhaps you would identify yourselves. There is an hour set aside 
for you to make your presentation and to give the committee members an 
opportunity to ask some questions about your brief. 


COMMUNIST PARTY OF CANADA (ONTARIO) 


Ms. Laurier: My name is Cathy Laurier. I am from the women's 
committee of the Communist Party of Canada (Ontario). On my left is John 
Maclennan, who is the Ontario organizer for the party, and to my right is 
Kerry McCuaig, who is the researcher for the party. All of us will be 
available to answer questions. 


Ms. C: E. Hart: Excuse me, Mr. Chairman. Whether this is a point of 
order, 1 am not exactly sure. What I would like to request is that the 
committee be designated a nonsmoking committee. I find it very Gbiticule in 
this room where the ventilation is less than perfect. 


The Acting Chairman: Are you making that in the form of a motion? 
Ms. C. E. Hart: I am happy to make it in the form of a motion. 


The Acting Chairman: Ms. Hart moves that this committee be 
designated a nonsmoking committee. Is there a seconder for the motion? 


Ms. Fish: I will second the motion. I have an allergy to tobacco 


products and would very much welcome the opportunity of being able to sit 
through a committee without having to leave regularly to be able to breathe. 


The Acting Chairman: Is there anyone who is opposed to the 
suggestion of not smoking during these sittings? 


Mr.-Knight: We will probably hear from some of the other members who 
are not here, who, I suspect, are smokers, but I think it is probably in order 
to make the decision in their absence so they will not have to mull over it 


too much. 
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The Acting Chairman: Exactly. I am glad to have that occur right 
now. I want to make it a democratic decision. Is anyone opposed to the motion 
to eliminate smoking during the sittings? 


Mr. Gillies: I support the motion. Just do not tell the tobacco 
farmers in my riding. 


Motion agreed to. 
Ms.iGieb. Hart: Thank you, Mr. )Chairman: 


The Acting Chairman: Fine. We will have clearer heads for your 
presentation. 


Ms. Laurier: The Communist Party of Canada (Ontario) welcomes the 
opportunity to appear before this committee to offer its views on Bill 105, 
the Public Service Pay Equity Act. We must note, however, that Bill 105 falls 
far short of the stated commitment by this government to provide equal pay for 
work of equal value in both the public and private sectors. 


After the extensive discussions, debates and deputations surrounding the 
green paper on pay equity, it was our hope that we would at least be able to 
state that Bill 105 was a good beginning towards achieving the government's 
stated goal. Unfortunately, this is not the case. Bill 105, given its best 
interpretation, is a disappointment; given its worst, it is a cynical and 
insulting response to the efforts of the women's movements and labour 
movements and our party to win economic justice for the women of this province. 


The entire thrust of this bill is dangerous. It has usurped and 
distorted a noble and realizable goal that has unified men and women workers. 
It now threatens to sow dissention amongst organized labour, between labour 
and the women's movement and between men and women on the job. In addition, 
the language in the bill can, and in all likelihood will, be used to override 
the collective bargaining process, which has been the most effective means to 
date in closing the gap between men's and women's wages. 


It stretches the imagination to find any similarity between equal pay 
for work of equal value and what is contained in this bill. The International 
Labour Organization's equal remuneration Conventions 90 and 100, which Canada 
endorsed, called for the "application to all workers of the principle of equal 
remuneration for men and women workers for work of equal value'' and for this 
principle to be applied to all benefits, including education and training. It 
called on governments to investigate compliance or lack of it and to educate 
the public on the importance of equal pay. 


This is a very radical demand. It involves a redistribution of wealth 
away from the ruling class and to working people. It is a justice that begins 
to return to working women the billions of dollars in wages that have been 
stolen from them through discrimination. 


On the other hand, Bill 105 is a veiled ''share the poverty'' scheme, 
offering minor wage adjustments for some Ontario civil service workers at the 
least possible cost. Rather than applying to all workers, as the act's name 
implies, it is to cover only those employees in "predominantly female groups 
of jobs in the public service." 
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Despite its call for gender neutral job evaluation systems, the act, 
because it allows no challenge to existing job classification and description 
methods, will entrench a highly gender-biased structure on the workers 
concerned. 


Most telling, however, is the cumbersome implementation methodology of 
the act, which excludes vast numbers of the limited number of workers it 
defines and can leave those workers who do qualify waiting years to see their 
wages adjusted. 


Bill 105 must really be called bad-faith bargaining on the part of the 
government. Its fundamental principles are so flawed it is not even a 
beginning point for discussion. To contemplate extending its provisions into 
the broader public sector will only exacerbate the many short-range and 
long-range problems it will cause. 


Our party recommends the following: 


(a) Bill 105 should be withdrawn and the government should act with due 
haste to bring forward new legislation in keeping with International Labour 
Organization Conventions 90 and 100 to cover all workers in both the public 
and private sectors. 


(b) This should be a single act providing both a complaint-based and 
proactive approach to the implementation of equal pay for work of equal value 
and without time limits. 


(c) The act must contain a strong statement of purpose recognizing 
existing discrimination against women and outlining the fundamental importance 
of equal pay ag a basic right for women in Ontario. 


(d) Effective legislation would demand both a substantial increase in 
wages for women in the private sector and increased corporate taxation to 
allow government to meet the wage needs of public sector workers. 


(e) Equal pay is not an economic cure-all but must be accompanied by 
other support systems to lessen women's vulnerable position in the work place, 
including child care, substantial increases to the minimum wage, affirmative 
action and job training programs and laws both to strengthen the power of the 
trade union movement and to facilitate the organizing of the unorganized. To 
show its good faith in helping to achieve equality, the government should 
outline a plan of action on these matters also. 


As stated, because of the flawed premise Of Bbirlle 105 24th as not. our 
intention to recommend amendments. We will, however, offer a more detailed 
critique of the bill to underline some of the more glaring pitfalls it 
contains. 


The methodology and language of Bill 105 are almost totally 
incomprehensible. For an act which deals with such a small number of workers, 
almost all of whom are represented by a single union, tare cite culty CO 
understand why such a convoluted phasing-in process is required. 


The part 111 to part Vl phasing-in period will take months, if not 
years, to bring in any pay adjustments. Workers in the unionized civil service 
will be subjected to at least two, if not three, job evaluation processes. 


Such continual and close scrutiny of a worker's job is sure to cause tensions 
and certainly resentment from male workers. 


ies 


Another problem is that no evaluation scheme is entirely gender neutral. 
Existing evaluation methods discriminate heavily against work dominated by 
women and by workers in general. It is difficult for class and sexual 
stereotyping not to creep into the job evaluation process itself, with work 
traditionally done by women and nonmanagerial jobs being consistently scored 
lower, even when their value may be greater. 


The evaluation method also starts from existing pay rates which have 
been established by the job market. The bill accepts this premise and allows 
no mechanism for challenging existing job classifications and descriptions. 
Under these conditions, revolutionary wage settlements can hardly be expected. 


Most damaging, nowever, is that it imposes on the public sector union a 
single evaluation scheme which can override collective bargaining patterns, 
thereby holding down wages for all government workers. The union, which to 
date has used one or more of its bargaining units to spearhead wage and 
benefit increases, could be stymied by a blanket evaluation of the entire work 
force. 


Section 10 gives the commission the final say over collective 
bargaining. When and if the provisions of Bill 105 are extended into the 
broader public sector, will this prevent unions from negotiating for equal 
pay? Will unions be prevented from striking to win equal pay for their women 
workers? 
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Job evaluation schemes are not synonymous with equal pay. Equal pay is 
not solely about job content; it is equally concerned about addressing the 
wage gap. The wage gap is dealt with by getting larger pay cheques into the 
hands of women workers. 


A proactive mechanism answers the question. Extra money should be 
allotted to the public wage bill to raise immediately the incomes of women at 
the lower end of the wage scale, at least equal to the lowest end of the male 
wage scale. This extra funding should be administered through the normal 
collective bargaining procedure. This would eliminate undue time lags or 
administrative costs since current data already exist documenting the wage 
gap. Redress to bring about pay equity for other wage sectors should be 
answered through a complaints procedure. 


The bill also seems purposefully unclear about terminology. Groups of 
jobs, job rate, job level, representative job level, predominantly female and 
predominantly male groups of jobs, negotiations and pay equity plans are 
unclear and rife with pitfalls. In fact, the whole tone and implementation 
procedure could give cause to conclude that the government is less than 
anxious to move on the limited reforms it has begun. 


We recommend the following: 
1. A bill ensuring equal pay for work of equal value should be drafted 
in readily understandable and clear language so that the meaning and operation 


of the act is apparent to all concerned. 


2. The bill would require that it be posted permanently in a readily 
accessible location in the work place. 


3. The bill would cover all workers at the same time. 
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4. The bill would be proactive, involving both government and business 
specifically providing a fund to ensure that equal pay for work of equal value 
is achieved within a defined time period. 


5. The bill would have a complaints mechanism which would allow 
individuals, groups or third parties to initiate action to achieve equal pay. 


Bill 105 is based on gender predominance. Such guidelines are an 
invitation to abuse. Employers may manipulate their employee pools to avoid 
eligibility. Hiring and firing will become dependent on the percentage 
composition of any particular job classification. Affirmative action gains 
would be undermined as sexual ghettoization becomes entrenched. . 


What is magical about the 60 per cent predominantly female and the /0 
per cent predominantly male figures? Is the legislation trying to claim that 
wage discrimination applies only at or above these ratios? Are women workers 
to be deprived of their right to higher wages based not only on wage 
discrimination but on the percentage of women in a job category? 


Although the government can, through its own largess, designate new 
groups under the act, this can hardly be construed as guaranteed access to its 
provisions. If, as this provision indicates, the government sees the need for 
flexibility, then it should exercise this by removing all references to gender 
predominance from the bill. 


This question was vigorously discussed and unanimously opposed in the 
many labour and women's movement briefs presented during the green paper 
hearings. Why does it now appear in the draft legislation? 


The bill also excludes large numbers of workers by allowing comparisons 
only between groups of jobs. Individual comparisons are excluded. Even 
comparisons between groups are restricted to the representative job level in 
the category. As the representative level will be comprised of the largest 
number of employees, this group will likely be the lowest paid level in a 
classification and the one least able to demonstrate a strong pay equity case. 
Basing resulting wage adjustments on the lowest wage in the category will 
leave all other workers in the category with a pale imitation of equal pay. As 
an added insult, the female group's wages are raised only to the job rate for 
the job level in the predominantly male group with the lowest job rate. 


Section 8 of the bill allows for wide exclusions from a group when 
determining female predominance. These exclusions refer to the type of 
employee and not the value of the work they perform and therefore have no 
place anywhere in an act dealing with equal pay. 


Bill 105 also allows no input from unorganized workers to work out pay 
equity plans. The lack of input from unorganized workers has long-range 
implications if Bill 105 is to stand as a model for the extension of pay 
equity to the private sector where the majority of unorganized workers are 
found. 


There are also no provisions in the act to prevent an employer from 


taking reprisals against an employee involved in a pay equity action. There is 
also no mechanism which requires the employer to release information about job 
content, wage schedules or other information necessary in developing a pay 


equity plan. 
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While the bill necessitates that a pay equity plan be filed with the 
commission, it does not require an employer to share the details of the plan 
with the workers affected. 


The government as the employer of civil service workers is open to broad 
charges of conflict of interest in the administration and enforcement of the 
bill. The bill provides for a very hands-on role for the minister. He is 
responsible for the appointment of arbitrators under parts III and V and it is 
to him that the Pay Equity Commission directly reports. This is a process open 
to abuse. The minister as a member of government is the employer and not a 
neutral party. Arbitrator appointments could easily become patronage deals. 


The role and powers of the Pay Equity Commission are also encumbered 
with difficulties. It appears the commission will have limited funding, 
judging from the requirement that it use the employer's, i.e. the 
government's, services and facilities. It must seek Management Board approval 
before securing expert staff. Also, it has no powers to initiate pay equity 
actions on its own. This all serves to undermine the credibility of the 
commission, which can be viewed as an extension of the employer. 


The commission also finds itself in conflict under the provisions of the 
bill. It is charged with reviewing all pay equity plans to ensure they are in 
keeping with the act. It also has the power to impose plans. At the same time, 
it can inquire into, investigate and determine complaints. How is the 
commission supposed to be neutral in ruling on provisions which it has already 
reviewed and approved? 


To ensure greater safeguards, we recommend the following: 


(a) An independent pay equity commission, including representatives 
appointed by the organized labour and women's movements would administer the 
act and be required to report to the Legislature annually. 


(b) The commission would be sufficiently funded and staffed and have the 
power to take action against employers who fail to comply with the act. The 
commission would also be empowered to launch its own pay equity complaints and 
to survey and monitor establishments to note progress being made and to 
enforce compliance. 


(c) A pay equity tribunal, appointed by the commission with 
representation proposed by the labour and women's movement, would hear all 
appeals. 


The provision for complaints set out in part VIII is particularly 
restrictive. Complaints made later than 90 days after a pay equity plan has 
been filed are prohibited. It must also be ensured that complaints made during 
the process cannot be used as an excuse for simply delaying the whole process 
of implementation. 


These are just some of the more glaring problems with Bill 105. We 
reiterate that, in total, it is not only inadequate but it also holds the 
potential for actually holding down women's wages. It is not a small step 
forward but a large step backwards. 


Mr. Chairman: Thank you. Ms. Gigantes, do you have a question? 


Ms. Gigantes: Yes. Thank you for your brief. On page 1, you make 
reference to the language that will override the collective bargaining 
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process. I assume you are referring here to subsection 10(2), which states 
that the plan prevails over the provisions of the collective agreement. 


Ms. Laurier: Yes. 


Ms. Gigantes: I am concerned about that notion that you are 
advancing because in whatever arrangement, whatever mechanism is used to 
establish some kind of equal pay arrangement within an employer's work place, 
surely they will have to hold that aside and have it prevail in the sense that 
it is protected and out of reach of the collective bargaining process or, over 
time, we can see through attrition a disappearance of any gain that has been 
made by women on the question of equal pay. 


Ms. MeCuaig: What disturbs us about this particular section, as we 
noted in the brief and which statistics prove, is that collective bargaining 
has done more to close the wage gap between men and women's wages than any 
legislation has done, even the best at the federal amd the Quebec level. We 
are concerned about anything which overrides the collective bargaining 
process. We figure that this is primary. As we outline later, the way LOOLS 
set up with the tribumals and commissioners, these are not neutral bodies. 
They are open to abuse. We are concerned about this type of enforcement 
procedure having precedence over the collective bargaining process. 


10:30 


Ms. Gigantes: I understand what you are saying. Perhaps "'prevail’’ is 
the word we are looking at here. Perhaps you are looking for a change of word. 
It does seem to me that, whatever else one may say about the collective 
bargaining process in Minnesota, we are dealing with a different system than 
the system in Quebec and Canada, which is a complaints-based system that has 
proven highly effective in rare cases and totally ineffective in most cases. 
In Minnesota, the process of collective bargaining, whatever it has been in 
the past, has certainly been improved as far as women are concerned by the 
negotiation of agreements which come under the heading of pay equity 
agreements and which are outside the collective bargaining process. 


They have closed the wage gap in a way that nothing else has done. Is 
that not right? It seems to me that if one establishes the mechanism, whatever 
it is, whether we like it or not--I personally do not; I agree with many of 
your comments--and whether it is satisfactory or not, if we get some kind of 
accommodation, it has to be protected, because it can be eaten away again, 
even where there is collective bargaining. 


Ms. McCuaig: Where this section becomes more dangerous is that the 
civil service is very restricted in what it can bargain fons eineiterriche to 
back up its bargaining and to demand the right to strike, etc., but there have 
been big gains specifically addressing the equal pay question made in the 
broader public sector through the collective bargaining process. 


Ms. Gigantes: The payback is less in the civil service than it is in 
the broad public sector and less in the broad public sector than it is in the 
private sector. 


Ms. McCuaig: Overall, lI think you will have to agree that where 
unions exist-- 


Ms. Gigantes: It helps. 
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Ms. MeCuaig: Yes, immensely. Here you have a collective action which 
is establishing wages, with all the restraints that are on the trade union 
movement at this time, particularly public sector workers, being overridden by 
a process which is fundamentally-- 


Ms. Gigantes: I think to say ''prevail'' equals ‘overridden’ in the 
operation of this clause is to stretch it. I am concerned about that. It is a 
notion I have heard before and I would like you to go back and take a hard 
look at that, because I think what you may want is a different word. It may be 
a word that just drives everybody in the labour movement nuts, but I think you 
have to have some word which suggests that once you have pay equity 
accommodation in wages, then it is going to have to be protected and that 
protection has to be maintained. 


Ms. McCuaig: We certainly do not object to protection. 


Ms. Gigantes: That means hiving it off and casting it in concrete in 
some sense. If you do not like the word "'prevail,'’ let us think of another 
word. 


Ms. McCuaig: Perhaps you can answer our question: if this act is 
brought over to the larger public sector, once the pay equity plan is in 
place, will unions be prevented from bargaining around equal pay 
considerations for increased wages for women workers? Will they then also be 
prevented from striking for equal pay? Whatever pay equity plan wage 
adjustments are implemented, will they override the collective bargaining 
process so that the unions will not be able to make additional gains for the 
workers through collective bargaining? 


Ms. Gigantes: I can see no reason that should be the case. 
Ms; McCuaig: There is no guarantee. 


Ms. Gigantes: What you are talking about is a minimum that gets 
established by provincial legislation. 


Ms. McCuaig: There is no guarantee in this act. 


Ms. Gigantes: You cannot guarantee a damned thing in the collective 
bargaining process, no matter what you put in any act. 


Ms. McCuaig: There can be a section in the act stating that this 
does not prevent a bargaining agent, as the wording is, from putting equal pay 
on the table when it comes to negotiations. 


Ms. Gigantes: Do you think if we put that in the act it would make 
any difference in a collective bargaining situation? I think not. 


Ms. McCuaig: I think it does. I have been in collective bargaining 
when there were wages controls in place and it took 30 seconds for the 
employer to show up and say the government-- 


Ms. Gigantes: That is different; that is where you have a negative 
restraint. You are saying we can put something in the legislation to say that 
even though we established a minimum of what is called pay equity umder this 
plan, that does not mean workers cannot advance in the process of collective 
negotiation a proposal to the employers that women's wages be advanced 
further. There is nothing to prevent that anyway. 
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Ms. McCuaig: There is. Farther on, we say the increase must be at 
least one per cent, but we also say there is nothing to stop the employer, in 
this act at least, from going above the one per cent. Are we just imagining it 
or is there a real danger that this act could be construed to hold down women 
workers' increases to one per cent? 


Ms. Gigantes: Anything that dispels that impression is important to 
look at in the bill. There I would agree with you. If those words and the lack 
of that kind of language create that impression, then they have to go. 


May I ask you one other question? I will try to be very brief. It deals 
with the essential crux of your proposal to us, as 1 understand it. It is 
covered on page 7, your recommendation (D). You have suggested you do not like 
the mechanism proposed by the plan, you do not like the predominantly male and 
female groups, you do not like the way the pay equity plans are constructed 
and you do not like the way the comparisons are set up in that mechanism. 


You say what you think we should have overall is a proactive bill, but 
the suggestion is the bill would be proactive in involving both government and 
business specifically in providing a fund to ensure that equal pay for work of 
equal value is achieved within a defined time period. Am I right in 
understanding that you are proposing that proactivity be related to the 
funding rather than to the creation of a plan or a program by which employers, 
‘both public and private, reach some kind of goal of pay equity which has been 
identified in some way? 


Ms. McCuaig: We were saying that a wage gap exists--you have the 
figures yourself; 22 per cent in the public service and 50 per cent in the 
private--so you determine the data available that determine there is a wage 
gap. You provide a fund that will answer whatever discrepancy there is in that 
wage gap. Then you have a definable time period as a target in government and 
business by which this wage gap must be closed. After that, there still must 
be a mechanism to ensure that women do not fall behind, that once they have 
caught up-- 


Ms. Gigantes: How do you do that without comparing jobs in some way? 


Ms.-MeCuaig: When you get into individual cases, jobs would have to 
be compared and there would have to be a model scheme for that happening. We 
are concerned that you do a blanket evaluation of the entire public service, 
which again interferes with the collective bargaining systems now in place. 


Ms.-Gigantes: Remember, we are not talking about a public service 
bill. These are your recommendations for a bill that is going to cover the 
public and private sectors. How do you do this in the private sector? Let us 
leave the public service out of it for a moment. 


How do you establish how much the fund should be that you have called 
for by a proactive method, unless you have some way of deciding how much 
comparison is to be made between male and female jobs as opposed to wage 
rates? I do not understand how you just compare wage rates. You obviously do 
not do an analysis of wage rate by wage rate of each and every job 
cross-permutated across the total employment of Ontario. 


Ms. McCuaig: You take an establishment, a corporation, whatever the 
final jurisdiction would be. The employer would be required to hand over to a 
commission its data on the male and female wage rates. The commission would 
establish what the wage gap is. It would determine what type of fund would be 


necessary to close the wage gap. 


J-10 
10:40 


Ms. Gigantes: So what you would do is average all the female wages 
and say, ‘That is what the average female worker gets,'' and do the same for 
males and compare those. 


Ms. McCuaig: No, you would not average them. How do we determine the 
wage gap now! 


Ms. Gigantes: That is what I am asking you, because I have not 
understood clause (d). 


Ms. McCuaig: It would be an average, but individuals within the job 
categories would be able to compare their work to comparable male jobs in the 
establishment. 


What this gets around and what is contained in the act is that you talk 
about a job classification and then you talk about a representative job level 
in the classification. That is like averaging. I suppose your average in most 
job classifications is rated towards the bottom. That is the way wages are 
determined; you try to have as many people in the lowest-paid categories as 
you can. It becomes partly unfair for whatever across-the-board or presented 
settlement is found as a wage adjustment. 


Ms. Gigantes: But you would still be comparing groups of jobs; you 
would not compare each and every job. 


Ms. McCuaig: It would depend on the corporation and the number of 
employees. This is something that could be left up to the commission to 
determine. There could be guidelines. 


Mr. McLennan: May I say a word? 


The Acting- Chairman: Yes. 


Mr.-McLennan: In Ontario there is already a process whereby job 
evaluation is deemed straight away. In organized plants, particularly among 
auto workers, there is no question that a woman worker in the auto industry 
gets the same as a male worker doing the same kind of work. It depends on the 
strength of the union. That is part of the whole process. We are also calling 
for easier legislation for organizing the unorganized, of which women are the 
main part. That would be one of the steps to increase women's wages, along 
with affirmative action and other programs. Those have to be kept in mind. 


As well, if you look at the situation in Minnesota, they do not have a 
political party in the United States that comes out of the working class at 
this time. Ontarian and Canadian workers have this advantage over American 
workers. Perhaps they will have to resort to different methods than are used 
in Canada to increase their wages. I think it is unfair to compare American 
and Canadian workers. 


We also have what you would call a more expensive dollar, in our terms. 
Their cost of living is down, compared to ours in Canada. You cannot make a 
straight comparison, although I think the point is well taken that you 
accounted for the forms outside. I think it is to Canada's benefit at this 
time, particularly with the situation of free trade, that Canada has its own 
forms that continue. It has a political party at this time, represented by the 
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New Democratic Party in the Legislature, that puts forward workers’ interests, 
which are sometimes denied in the United States. It makes ae difference. 


The Acting Chairman: Are there any other questions? Thank you very 
much for your presentation. We appreciate your coming. 


The next group is the York University Staff Association. Would 
representatives of the York University Staff Association come forward? They 
may have stepped out for a few minutes, so we will just have a pause until 
they return. Their submission is number 12. 


We will now hear from the York University Staff Association. As you 
heard earlier, you have an hour for your presentation and for questions from 
the committee. Please identify yourselves and carry on with your presentation. 
Everyone has a copy. 

10:50 


YORK UNIVERSITY STAFF ASSOCIATION 
Ms.-C: Harte: I am Celia Harte, president of the association. 
Ms. Player: I am Jane Player, executive administrative secretary. 


Ms. Anderson: I am Janice Anderson, chair of the job evaluation 
committee for YUSA. 


Ms. C. Harte: The York University Staff Association represents more 
than 1,000 clerical, administrative, library, computer and technical service 
workers at York. Approximately 80 per cent of our members are female and we 
have a profound interest in establishing equal pay for work of equal value. 


We are a member of both the Equal Pay Coalition and the Confederation of 
Ontario University Staff Associations and support the positions of both those 
organizations with respect to Bill 105. We are part of what has come to be 
called the extended public sector. Given that the Progressive Conservative 
Party has recently joined the New Democratic Party in calling for extension of 
the legislation in amended form, it is even more essential that we make our 
views known. As unionized workers, we also have particular concerns about the 
proposed legislation and its relationship to the collective bargaining process. 


We would, first, like to explain a little bit about our job categories. 
We have three general categories of jobs. One is the computer series. There 
are eight job levels within the series with salaries ranging from 
approximately $18,300 to $35,000. We have approximately 65 computer series 
positions which, taken as a group of jobs, are approximately 62 per cent male. 
However, the two lowest pay levels of the computer series are female 
predominant; they are data entry operators. Men are predominant in the upper 
levels of the classification series and are mostly senior computer programmers. 


Where we use the term "predominant ,'' we refer to the 60-/0 per cent that 
is in the bill. 


Technical series has 12 subseries. Some of the examples are 
duplicating-bindery operators, media maintenance operator-technicians, lab 
technicians and craftspersons. Salaries range from $17,400 to $39,000. As a 
whole, the technical series, which is about 95 positions, is almost 74 per 
cent male. Again, women are more highly represented at the low and middle 
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salary levels. The highest levels are almost entirely male jobs, particularly 
in the media maintenance and craftsperson categories. 


The graded positions which include all the others are primarily clerical 
and library positions. We have grades 2 to 8 with salaries ranging from 
$16,746 to $28,197. Grades are determined by applying a job evaluation system 
which, we believe, is a form of the Hay's system. The graded positions are 
predominantly female; more than 80 per cent. The representative group would be 
the grade 4 level with a salary of $18,739. We also point out that, for 
reasons we have yet to understand, we have fire inspectors, typesetters, 
graphic designers and jobs such as those within our graded positions. 


The computer and technical series positions are evaluated under a 
different system. The fact that we have different systems applying to our 
different jobs within our bargaining unit is a problem we have raised in our 
current negotiations. 


The bill provides for an initial 90-day period during which the employer 
and the union negotiate to agree on a pay equity plan. If agreement is not 
reached, either party may refer the question to a single arbitrator appointed 
by the minister. 


These provisions leave more questions unanswered than they answer, and 
they leave a number of areas of concern. 


As a negotiated pay equity plan, what does ‘'negotiate'’ mean in this 
bill? Can we negotiate a plan during the life of our current collective 
agreement or do we have to wait for the normal negotiation time? 


In terms of time limits, do the parties have to reach an agreement 
within 90 days? If not, is there a time limit? 


With respect to resolving disputes, can we apply for conciliation and 
the other forms that are available to us under our normal negotiation process 
or is the minister-appointed arbitrator our only recourse? 


Since the bill allows only for comparison of female-predominant and 
male-predominant groups of jobs within the bargaining unit at this stage, it 
is likely that the matter will go to arbitration. It is in the employer's 
interest to narrowly interpret the meaning of "'a group of jobs'' to minimize 
the effect of the legislation. For obvious reasons, it is in the union's 
interest to do the opposite. For instance, we would argue that data entry 
operators constitute a female-predominant group of jobs, even though they are 
included in the computer series category. 


The arbitration process under this legislation also leaves questions. We 
do not know whether it is the same as that with which we are now familiar. We 
have no input about the choice of an arbitrator in the bill as it now stands, 
although our current collective agreement provides for alternatives to having 
the minister appoint a single arbitrator. Right now, we can either have a 
three-party board with each of us having a nominee or we can mutually agree 
upon a Single arbitrator. 


After the pay equity plan is filed with the commission, the union's role 
is less clear. Section 10 of the bill states, "A pay equity plan prevails over 
the provisions of all relevant collective agreements...'' and the pay equity 
plan is considered to be incorporated as part of the collective agreement. It 
seems we may complain to the commission at various points and that we must be 
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consulted when a comprehensive plan is being established to cover all of the 
union and nonunion groups at York University. 


However, the legislation also allows individual employees who belong to 
a union to file complaints. Within the current labour relations context, it 
would normally be the union, as the exclusive bargaining agent, which would 
file complaints on behalf of the individual employee. What if an individual 
does not agree with a pay equity plan that is negotiated by the parties and 
ratified by the union membership? The complaint procedures outlined in the 
legislation seem to be inconsistent with the Ontario Labour Relations Act. 


We are also very concerned that this legislation may, in effect, 
prohibit any further collective bargaining with respect to inequities in our 
current job evaluation and classification systems. As I mentioned, in our 
round of negotiations which are still ongoing, one of the things we have 
tentatively settled on is a joint committee to review our current evaluation 
system. We are not sure what the status of that type of activity would be. 


The legislation states that all job levels within a predominantly female 
group of jobs will receive the same percentage increase as that determined by 
the representative job level. A percentage increase will further widen the gap 
between low-paid and high-paid jobs. This formula, although convenient, is 
inconsistent with the principles of equal pay for work of equal value, and in 
fact may reinforce pay inequities. Ironically, within our union's graded 
positions, the lowest-paid job level is predominantly male. These men need 
real legislation on equal pay for work of equal value. As manual workers, they 
have suffered from their inclusion in a predominantly female ''white collar’ 
union. They are mostly people who work on the loading docks, stackers in the 
library and those types of jobs. 


This also underlines the need for equal value legislation for gel 
workers, male and female. People must be paid consistent with the value of 
their jobs. For the same reason, we object to pay adjustments being made by 
using the lowest pay rate in comparable male-predominant jobs as the basis of 
comparison. It is also essential that we have access to information about 
rates of pay and job descriptions for all other employee groups within the 
university for comparison purposes. 


11:00 


We are opposed to the exclusions listed under section 8 of the bill. As 
was stated in the Confederation of Ontario University Staff Associations’ 
presentation, these workers are already discriminated against in their pay and 
benefits. The use of casual employees in particular has been increasing in the 
universities, and their exclusion from this legislation would reinforce our 
employer's incentive to rely on them rather than create full-time jobs. 


We would also point out that the exclusion of students, if this bill is 
extended, may also create problems. One of the bargaining units at York, 
Canadian Union of Educational Workers unit l, consists entirely of full-time 
graduate students who work primarily as teaching assistants. Would they be 
excluded? 


As workers in a grossly underfunded post-secondary education system, we 
must reiterate the point made by COUSA. It is essential that additional 
funding be provided to the universities specifically for the purpose of 
redressing pay inequities. These funds must be earmarked and monitored, and 
base operating funds must be increased to maintain the new pay levels. In any 
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event, the legislation has to indicate that any pay increases are separate 
from and in addition to any kinds of normal wage increases that are negotiated. 


Although we are heartened by the attempt of the current government to 
take some action to correct historical inequities in pay based on gender, we 
are extremely disappointed with the proposed legislation. We are disappointed 
that a single bill covering all workers, public and private sector, men and 
women, part-time and full-time, has not been tabled. We do not feel that Bill 
105 ensures equal pay for work of equal value, and that, after all, is what we 
really want. The pay equity plans will not achieve the justice that workers, 
especially female workers, deserve. Many of us will not be affected at all if 
we do not fit into the 60-70 per cent categories that have been deemed worthy 
of this legislation. Many of us, especially women, will still have to look 
forward to minuscule pensions once we retire. 


To conclude, if this bill is not substantially amended, we do not wish 
it to be extended to the broad public sector. We would rather have nothing and 
take our chances. 


The Acting Chairman: Thank you. You have raised three specific 
questions in your presentation and perhaps we can have them answered by a 
representative from the Ministry of Labour. 


Dr. McAllister: I will go through some of the questions raised on 
page 3 of your brief. You ask what it means to negotiate a pay equity plan, 
whether there is a time limit related to that negotiation period and whether 
you can negotiate a pay equity plan during the life of the collective 
agreement. 


The bargaining process for pay equity plans is to take place separately 
from negotiations related to your regular collective bargaining process. 
Regardless of the stage or state you may find yourselves in in relation to 
your employer in your regular negotiations, you and your employer will adhere 
to or, if you are covered by the bill, would have to adhere to the time lines 
set out in the bill for negotiating a pay equity plan. There will be three 
months to negotiate the first pay equity plan covering the separate bargaining 
units. If you fail to reach an agreement during that time, the matter will be 
referred to arbitration. 


There is a provision in the bill for what might be considered to be a 
rather expedited arbitration process of three months. If the single arbitrator 
who has been appointed by the minister fails to produce within that time 
period, then the minister will appoint another arbitrator. It is my 
understanding that this is somewhat different from the process of arbitration 
that you are used to. 


However, it is the intention to have a proactive pay equity program 
implemented within a very short time for public service employees without time 
limits. For example, on the arbitration process you could get into a situation 
where you were waiting about a year for an arbitrator to make a decision and 
then the proactiveness of the program would be significantly damaged in terms 
of making redress available to women quickly. You cannot apply for 
conciliation under this bill related to pay equity. Obviously, your normal 
process of conciliation would carry on in relation to your regular collective 
bargaining process. 


You raised the question of whether the identification of predominantly 
male and predominantly female groups of jobs would likely lead you to 
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arbitration, given that you perceive you may have a different interest from 
your employer in the identification of those groups. Certainly, if you cannot 
agree in the negotiation with your employer about the contents of the pay 
equity plan--and one part of that content is the identification of the groups 
of jobs--it may lead you to arbitration. So you are correct; that could be the 
case. 


In the course of your negotations, however, you might have agreed upon 
other aspects of the pay equity plan, such as the selection of your job 
evaluation system, but that could be an outstanding issue where you might find 
yourself with a difference of opinion with the employer and end up in 
arbitration. 


Ms. Gigantes: 1 would like to thank you for your brief. The 
questions you raise are very clear and sharp and the examples you raise are 
very clear and sharp. 


If you look at page 4 in the information you have given us about data 
entry operators, from an employees’ point of view, how would you see the best 
way of going about trying to compare jobs? 1 assume you accept the notion of 
comparing jobs-- 


Ms. C. Harte: Yes, we do. 


Ms. Gigantes: --so that women in the data entry operator group at 
the low end of scale were compared with groups, predominantly male; I guess 
you would want to make the comparison. Where then would you make the 
comparison? To whom would you compare it? 


Ms. C.-Harte: The problem we have is that we now want a single 
system to cover everyone. We think the current system that covers our graded 
positions is entirely inadequate for our needs because it already 
discriminates, in effect, against clerical kinds of work. 


Ms. Gigantes: That is the modified Hay system. 


Ms. €. Harte: We think it is some form of Hay. We do not even know 
that for sure. It looks like one, but-- 


Ms. Gigantes: You did not indicate how many people are in each of 
these groups. Do you have a rough idea? Are there more in the graded positions 
group? 


Ms. C. Harte: Yes. There are only about 65 computer series, 95 
technical series, and the other 800 and whatever are graded. We need to 
overhaul our current system. To use comparisons with our existing system is 
not going to help very many people. We need to take into account that certain 
skills are worth something, such as typing and communication skills and 
working conditions. 


I do not know why the data entry people were ever put in computer 
series, for instance. Their work is much more like some of our graded 
positions. Our switchboard operators are eraded in terms of the repetitive 
kind of work and their working conditions, which also get virtually no points 
under our graded system. 


The whole thing is a problem. We want to renegotiate an entire job 
evaluation system which would be very different from the one we are living 
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with now and which could cover all employee groups. 1 think three months might 
bea Tittle cisnt to dosethat. 


Ms. Gigantes: I was just going to ask you that. 


Ms. C. Harte: One of the reasons we are concerned about those kinds 
of time frames is that Laurentian University just went through the exercise of 
jointly developing a new job evaluation system. They cover most of the same 
kinds of employees as our bargaining unit does; they are much smaller than we 
are. It took them eight months of fairly solid work to come up with a system, 
test it out and make sure it worked in the way it was intended to work and to 
redistribute the jobs within that. 


It is not entirely clear if within that three months you can make a 
commitment to go so far, or whether we are going to have to do something like 
choose one of the new Hay systems. That seems to be the popular one because 
they are doing a very good selling job, we understand. It will be easier for 
everyone just to say, ''Okay, this is going to be the system and everyone is 
going to get it." 


Ms. Gigantes: If I umderstand it, this is really a question for the 
ministry. What is contemplated under the bill is that the plan be finished. It 
is not just the choosing of a methodology in a plan but that a plan be filed 
within three months. 


Ms. C. Harte: The plan will have to be filed. One component of the 
plan will be the selection or development of a job evaluation system. For 
example, in those negotiations, you could approve or reach an agreement as to 
more or less most of the main features that you would want a particular plan 
to have and you could agree to work further on it for the next one, two or 
three months, as might be required, during the implementation period, or you 
could negotiate to adopt the Hay plan. I think it is fairly flexible. 
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Ms. Gigantes: One point that is made very strongly in this brief is 
that when you are dealing with some categories of work, it does not matter 
whether they are filled by male or female people, they are underpaid compared 
to the value of the work. That is the presumption on the part of the people 
presenting to us here. 


My understanding of the operation of the bill is that, because of the 
mechanism the bill sets out and the predominantly female/predominantly male 
confines of the mechanism, in a situation at York, if everybody wanted it, you 
are not going to be able to satisfy the requirements of this bill by saying 
that for the first five entry levels you are simply going to raise pay rates 
by X thousand dollars per year. One of the things you are suggesting to us is 
that there should be enough flexibility in whatever mechanism is outlined in a 
bill, this bill or a larger bill, to permit flexibility around that mechanism. 


Ms. C:; Harte: The other thing we are concerned about is that either 
party may refer within the 90 days, which seems to be what it says, because it 
says either party may refer. It does not say it shall be referred. 


I am still not sure how it gets to arbitration if neither party refers 
it there, but it is going to be in the employer's interest to want to have to 
take a plan that already exists, rather than have to work out a plan with the 


J-1/ 


union that may not be ome they can go by off the shelf. We are very concerned 
about being in a position where it is going to be imposed upon us to have to 
go the simple route, because if it goes to an arbitrator, an arbitrator is not 
going to sit there and start developing a new job evaluation system. 


The Hay system has now been taken up by Manitoba as well as Minnesota; 
in other places they are doing these two-day presentations all over the place. 
Management consulting firms are going to do very well out of all this, and it 
is not going to help us develop what we had intended to see happen. We want 4 
new system, we want it to be based on our needs and we want it to ensure that 
we feel it has attained equal pay for work of equal value. 


We have made some progress with our management, we think, because it is 
now at least willing to look at our current system and at identifying 
inconsistencies with equal pay. Before, it used to say there just was not any. 
Period. That was the response. 


Across the bargaining table this summer, our employer and our union made 
it very clear to each other that neither was happy with Bill 105 as a model. 
That was our management as well as us. We had problems with it. 1 do not know 
who drafted the bill, and it is nothing personal, but 1 am not sure there is 
an appreciation of how. complex job evaluation can be. We accept having job 
evaluation. We are comfortable with that because we know what it is. 


Our employer did not feel the bill reflected an understanding of labour 
relations. Another serious area of concern is that if we negotiate and agree 
upon a plan and individuals can also make complaints outside of the union 
context, it undermines the entire union-employer negotiations process. If we 
had contracts where one of our members could appeal it whenever he or she 
wanted if he or she did not like something, what is the point of negotiating a 
contract? 


Ms. Gigantes: The appeal is time-limited. The amount of time devoted 
to consideration of an appeal is time-limited. I think there is another 
argument that can be made in situations I imagine will arise in some context 
where a union has taken a less than aggressive attitude on the issue of equal 
pay. I am sure you can imagine that too. 


Ms. C. Harte: We still think it is a serious problem. 


Ms. Gigantes: Can I ask you this? If in the bill there was enough 
time at the front end for the establishment of a plan, whatever plan--let us 
not just look at the mechanism outlined here, but imagine that this bill 
offered several mechanisms--do you think your employer would be any more 
willing to sit down and go through the painful process? 


Ms. C. Harte: I do not think our employer is going to be very happy 
with having to go through a process at all. I think at least it would be more 
difficult to justify going to arbitration immediately. 

Ms. Gigantes: Thank you. 


The Acting-Chairman: Anyone else? Thank you very much for your 
presentation. We appreciate your comments. 


The committee recessed at 11:15 a.m. 
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